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GENERAL  MINUTES- 


FIRST  DAY'S  PROCEEDINGS. 

Warm  Springs,  Ga.,  July  4, 1900. 

The  Seventeenth  Annual  Session  of  the  Georgia  Bar  As- 
sociation convened  in  the  Auditorium  at  Warm  Springs 
at  10  o'clock  A.M.,  and  was  called  to  order  by  the  Presi- 
dent, Joseph  R.  Lamar  of  Augusta,  the  following  mem* 
bers  being  present : 

Waf>hington  Deasau,  Macon;  Hamilton  McWhorter,  Lexington; 
J.  M.  Terrell,  Greenville;  A.  J.  Cobb,Supreme  Court;  Burton  Smithy 
Atlanta;  L  E.  Bleckley,  Clarksville;  A.  O.  Bacon,  Macon;  William 
A.  Little,  Supreme  Court;  Orville  A.  Park,  Macon;  J.  L.  Willis, 
Columbus;  W.  M.  Hammond,  Thomasville;  Matt.  J.  Pearsall,  Moul- 
trie; W.  E.  Kay,  Brunswick;  Alex.  8.  Erwin,  Athens;  Chas.  R. 
Owyn,  Zebulon;  Clem  P.  Steed,  Macon;  Marvin  L.  Case,  Atlanta;  A. 
R.  Lawton,  Savannah;  C.  E.  Battle,  Columbus;  John  D.  Little,  Co- 
lumbus; Frank  U.  Garrard,  Columbus;  B.  S.  Miller,  Columbus^ 
R.  C.  Jordan,  Macon;  M.  P.  Callaway,  Macon;  T.  B.  Wedt,  Macon; 
Z.  D.  Harrison,  Atlanta;  T.  J.  Simmons,  Supreme  Court;  H.  T.  Lewis,. 
Supreme  Court;  John  C.  Hart,  Union  Point;  J.  A.  Cotten,  Thomas - 
ton;  J.  R  Lamar,  Augusta;  Howard  Van  Epps,  Atlanta;  A.  F. 
Daley,  Wrightsville;  M.  W.  Beck,  Griffin;  T.  W.  Mattox,  Moultrie; 
J.  R  Terrell,  Greenville;  J.  E.  Hall,  Macon;  N.  M.  Reynolds,  Moul- 
trie; Porter  King,  Atlanta;  J.  M.  McNeil,  Columbus;  Samuel  Lump- 
kin, Sapreme  Court;  H.  H.  Revill,  Greenville;  B.  F.  McLaughlin, 
Greenville;  Roland  Ellis,  Macon;  T.  W.  Hardwick,  Sandersville; 
Alex.  W.  Smith,  Atlanta;  Benj.  H.  Hill,  Atlanta;  Clifford  L.  An- 
derson, Atlanta;  T.  A.  Hammond,  Jr.,  Atlanta;  Sylvanus  Morris, 
Athens;  H.  W.  Hill,  Greenville;  J.  B.  Burnside,  Hamilton;  P.  W. 
Meldrim,  Savannah;  R.  L.  Berner,  Forsyth;  F.  E.  Callaway,  Atlanta; 
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T.  AI.  Cuaningham,  Jr.,  Savannah;  Paul  E.  Seabrook,  Savannah; 
John  W.  Park,  Greenville;  Thos.  G.  Lawson,  Eatonton;  Lloyd 
Cleveland,  Griffin;  William  F.  Blue,  Macon;  Walter  C.  Beeks,  Grif- 
fiu;  A.  P.  Persons,  Talbotton;  E.  L.  Brinson,  Augusta;  E.  T.  Moon, 
LriGrange;  Walter  B.  Hill,  Athens;  Z.  A.  Littlejohn,  Cord3le;  F.  A. 
Hooper,  Americus;  R.  T.  Dorsey,  Atlanta;  P.  H.  Brewster,  Atlanta; 
€.  P.  Harris,  Elberton;  John  M.  Graham,  Atlanta;  E.  A.  Hawkins, 
Americus;  Henry  R.  Goetchius,  Columbus;  W.  S.  Howell,  Green- 
ville; Thos.  J.  Chappell,  Columbus;  L.  C.  Levy,  Columbus;  A.  H. 
Thomp^n,  LaGrange;  J.  L.  Sweat,  Waycross;  George  Hillyer,  At- 
lanta; F.  M.  Longley,  LaGrange;  Geo.  M.  Napier,  Jlonroe;  R.  B. 
Russell,  Winder;  O.  H.  B.  Bloodworth,  Forsyth;  A.  W.  Evans,  San- 
dersville;  T.  A.  Atkinson,  LaGrange;  W.  M.  Henry,  Rome;  Olin  J. 
Wiinberly,  Macon;  F.  D.  Peabody,  Columbus. 

The  President :  The  first  business  in  order  is  the  re- 
port of  the  Executive  Committee  by  its  Chairman,  Mr. 
Burton  Smith. 

Mr.  Burton  Smith  :  Mr.  President,  in  the  nature  of 
things  it  is  impossible  for  the  Executive  Committee  to 
prepare  a  formal  written  report.  Our  work  not  only 
continues  to  the  present  time,  but  continues  hereafter  un- 
til our  successors  are  elected  during  this  present  meeting. 
Among  other  duties,  we  are  called  upon  to  prepare  a  pro- 
gram for  each  meeting  and  discharge  such  other  work 
as  may  be  assigned  to  us  by  the  President,  or  may  come 
to  us  while  the  Association  is  not  in  session.  Your  com- 
mittee has  had  a  number  of  meetings,  all  the  members  at- 
tending, some  of  them  travelling  nearly  four  hundred 
miles.  We  have  discussed  finances,  we  have  discussed 
programs,  and  we  have  discussed  other  matters  pertaining 
to  this  Association.  As  to  finances,  at  every  other  meet- 
ing up  to  the  present  one,  the  Association  has  been  not 
only  without  money  in  the  treasury,  but  actually  indebted 
to  its  Treasurer  who  had  advanced  money  from  his 
own  pocket  to  us.  At  the  last  meeting  the  Executive 
Committee  suggested  a  /Jiflerent  plan  for  collecting  the 
dues  of  the  Association  ^pd  it  has  been  carried  out  so 
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♦satisfactorily  that  at  this  meeting  we  not  only  owe  noth- 
ing, but  have  nearly  five  hundred  dollars  in  the  treasury. 
Whether  this  is  due  to  the  fact  that  Colonel  Harrison  is  a 
zealous  collector,  or  whether  he  became  weary  of  lending 
money  to  the  Association,  I  do  not  know,  but  certainly 
the  dues  have  been  collected. 

We  have  done  one  other  thing  which  we  believe  should 
be  reported  to  this  Association,  because  the  rules  require 
us  to  report  our  action.  Some  years  ago  the  chairman  of 
the  then  Executive  Committee,  Chancellor  Hill,  made  a  col- 
lection of  the  reports  of  the  Bar  Associations  of  this  coun- 
try, state  and  national.  This  collection  two  years  ago  he 
presented  to  the  Association,  and  our  efficient  and  help- 
ful Secretary,  Mr,  Park,  has  completed  it  and  brought  it 
down  to  date.  That  collection  is  one  of  the  very  few  of 
the  sort  in  the  world.  It  is  a  practically  complete  col- 
lection of  the  reports  of  the  several  state  and  national  bar 
associations  of  this  country.  Mr,  Park  prepared  an  in- 
dex to  that  set  of  books,  which,  so  far  as  we  know,  is  the 
only  one  of  the  sort  extant.  This  index  has  received  com- 
mendation from  bar  associations  and  others  all  over  the 
country.  In  the  aggregate  works  thus  collected  there  is  a 
great  amount  of  legal  literature  made  easily  available  by 
Mr.  Park's  Index.  In  his  introduction  Mr.  Park  says  : 
*The  great  value  of  the  legal  literature  being  produced 
by  the  various  Bar  Associations  of  America  has  often  been 
alluded  to  by  competent  critics ;  yet  it  is  undoubtedly 
true  that  few,  if  any,  even  of  the  most  enthusiastic  Bar 
Assocation  advocates,  are  prepared  to  appreciate  the  ex- 
tent, variety,  literary  and  legal  merit  of  this  splendid 
liteniture — this  result  of  the  associated  effort  of  the  legal 
fraternity.  It  has  been,  unfortunately  for  the  profession, 
hidden  away  in  the  depths  of  inaccessibility.''  Having 
acquired  this  fine  collection,  and  having  a  most  admi- 
rable index  for  it,  we  desired  to  put  it  where  it  would  be 
accessible  to  the  bar  of  the  State,  and  also,  in  a  small  way, 
to  show  our  appreciation  of  the  great  consideration  which 
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the  Supreme  Court  of  this  State  has  iovariably  extended! 
to  our  Association;  we  therefore  presented  this  collection,. 
in  a  suitable  case,  to  the  Supreme  Court,  and  it  has  been 
placed  in  the  State  library  for  their  use,  and  they  extend 
that  use  also  to  the  bar. 

I  believe  I  may  safely  say  that  the  bar  of  the  State  con- 
siders our  Association,  so  far  as  the  interest  of  the  bar  at 
large  is  aroused  in  the  affairs  of  the  Association,  in  as* 
good  condition,  if  not  better,  than  ever  before. 

We  have  elected  during  the  recess  of  the  Association, 
and  in  accordance  with  the  rules,  the  following  members  : 

T.  M.  Cunningham,  Jr.,  Savannah;  W.  F.  Blue,  Macon;  Irvin 
Alexander,  Augusta;  P.  L.  Wade,  Dublin;  E.  B.  Baxter,  Augusta; 
J.  B.  Bumside,  Hamilton;  F.  £.  Callaway,  Atlanta;  Sylvan  us  Morris, 
Athens;  J.  £.  Hall,  Macon;  Joe  Abbott,  Acwortb;  Cbas.  R.  Gwyn, 
Zebulon;  Victor  Smith,  Atlanta;  Matt.  J.  Pearsall,  Moultrie;  W.  H. 
Hammond,  Thomasville;  T.  W.  Mattox,  Moultrie;  A,  W.  Evans,. 
Sandersville;  N.  M.  Reynolds,  Moultrie;  A.  H.  Thompson,  LaGrange; 
A.  L.  Miller,  Macon;  C.  P.  Harris,  Elberton. 

We  have  prepared  a  program  for  this  morning's  session,, 
which  I  will  now  read.  The  morning  session  is  expected 
to  last  until  one  o'clock.  The  committee  will  later  on  an- 
nounce the  program  for  the  other  sessions  of  this  meeting 
of  the  Association. 

Mr.  Smith  then  read  the  program  for  the  morning's  ses- 
sion. 

The  President :  Do  I  hear  a  motion  to  adopt  the  report 
of  the  committee  ? 

Mr.  T.  A.  Hammond:  I  move  that  the  report  of  the 
committee  be  adopted. 

Motion  seconded  and  report  adopted. 

The  President,  Mr.  Joseph  R.  Lamar,  then  delivered  his 
annual  address.     (See  Appendix  A.) 

Mr.  Terrell :  Mr.  President,  the  General  Assembly  at 
its  last  session  passed  a  resolution  in  which  the  bar  of 
this  State  as  a  whole  have  very  much  interest — a  resolu- 
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-lion  relative  to  a  reprint  of  the  Georgia  Reports.  The 
Librarian  has  kindly  sent  us  a  few  sample  pages  of  these 
reprints,  which  have  been  distributed  among  the  members 
of  the  bar  present.  The  Librarian  and  the  Supreme  Court, 
after  considering  the  matter,  decided  that  it  would  be  wise 
to  have  this  new  edition  annotated  so  as  to  contain  the 
citations  of  our  Supreme  Court  and  the  Supreme  Co*urt  of 
the  United  States  of  our  Georgia  cases,  from  the  first  Kel- 
ly to  the  108th  Georgia.  The  work  of  preparing  these 
annotations  has  been  turned  pver  to  Judge  Van  Epps, 
wliich  is  a  sufficient  guarantee,  Mr.  President,  that  the 
work  will  be  well  done.  I  see  Judge  Van  Epps  present, 
and  the  Executive  Committee  have  thought  that  it  would 
be  well  for  the  Association  to  give  him  a  few  minutes  to 
tell  us  about  this  work.  At  the  request  of  the  Executive 
Committee  I  now  ask  Judge  Van  Epps  to  favor  us  with  a 
talk  on  this  particular  subject 

Judge  Van  Epps:  As  stated  by  the  Attorney-General, 
the  Legislature  at  its  last  session  passed  a  resolution  au- 
thorizing a  reprint  of  the  Georgia  Reports.  The  exigency 
out  of  which  that  resolution  grew  is  well  known  to  the 
lawyers  of  Georgia.  Very  many  volumes  of  the  Georgia 
reports  are  out  of  print  and  not  accessible,  particularly  to 
our  younger  lawyers  who  are  coming  to  the  bar.  No  pro- 
vision is  made  in  that  resolution  as  it  passed  the  Legisla- 
ture for  the  annotation  of  the  cases  contained  in  the  vol- 
umes. The  Librarian,  at  the  request  of  the  Supreme 
•Court,  as  I  understand  it,  concluded  that  he  would  put  in 
the  reprint  annotations,  and  he  employed  me  for  the  pur- 
pose of  making  those  annotations,  to  appear  in  the  form  of 
foot-notes  to  the  cases.  The  annotations  are  not  indexed 
points.  They  are  exact  quotations  from  the  langunge 
-of  the  judges  in  many  instances,  and,  where  not  protected 
'by  quotation  marks,  are  in  my  own  language,  but  with  the 
matter  so  fully  «et  forth  as  to  make  the  proposition  dis- 
'Cussed  entirely  clear.  Yoa  will  note  at  the  foot  of  the 
^cases  in  the  sample  sabmitted  by  the  Librarian  in  the 
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sample  pages  that  there  are  black  letter  words  showing 
through  the  sentences.  Now  the  black  letter  is  telegraphing 
to  the  profession  the  provisions  contained  in  the  Report, 
and  a  glance  over  a  restricted  number  of  words  shows  the 
full  sense  embodied  in  the  notes  in  which  those  words  are 
found.  So  when  the  lawyer  in  investigating  a  case  comes 
to  the  citations  at  the  foot  of  the  page,  he  can  tell  at  a 
glance  at  the  caption  words  and  at  the  black  letter  words 
in  the  body  of  the  text  whether  the  matter  in  the  note  is 
suitable  to  his  point  or  not. 

The  scope  of  the  work  covers  one  hundred  and  eight 
volumes  of  Georgia  Reports,  and  it  also  covers  one  hun- 
dred and  seventy-six  Federal  Supreme  Court  Reports.  The 
purpose  of  the  annotations  is  to  place  at  the  foot  of  each 
Georgia  case  every  single  citation  ever  made  in  subse- 
quent volumes  within  the  one  hundred  and  eight  volumes 
of  our  own  Supreme  Court  Reports,  and  also  to  put  there 
every  citation  made  by  the  Federal  Supreme  Court  where 
a  Georgia  case  has  been  considered,  even  collaterally.  It 
will  be  seen,  Mr.  President,  that  this  information  is  almost 
outside  of  the  reach  of  our  profession,  particularly  with 
reference  to  citations  made  of  Georgia  cases  by  the  Fed- 
eral Supreme  Court.  Our  Supreme  Court  has  no  deci- 
sions which  are  subject  to  citation  by  the  Federal  Supreme 
Court  prior  to  the  year  1846.  The  United  Supreme  Court 
Report  in  which  the  decisions  were  then  reported  was  the 
45th  United  States.  Of  course  behind  the  45th  United 
States  there  was  no  citation  of  a  Georgia  case,  as  our  own 
court  was  not  in  existence.  Between  the  45th  and  the 
.  100th  United  States  there  is  no  table  of  cited  cases.  In 
order  to  gather  the  information  as  to  whether  or  not  the 
Supreme  Court  of  the  United  States  has  cited  our  Georgia 
Supreme  Court  in  those  volumes,  it  is  necessary  to  make 
what  I  might  call  a  finger-nail  inspection,  i,  e.^  to  turn  the 
pages  of  the  Federal  Supreme  Court  Reports  page  by  page 
and  ascertain  by  an  actual  inspection  of  the  whole  page 
whether  a   Georgia  case  has  been  cited.     Between  the- 
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100th  and  176th  United  States  there  is  a  table  of  cited 
cases,  so  whether  or  not  there  are  any  Georgia  cases  cited 
after  that  or  not,  will  be  very  much  easier.  But  in  the 
original  cases  which  have  been  published  in  the  United 
States  Reports  there  is  no  indication  as  to  what  State  or 
what  court  the  case  comes  from,  and  it  would  be  neces- 
sary, therefore,  to  make  a  finger-nail  search  of  the  whole 
page  of  the  Federal  Supreme  Court  Reports  to  ascertain 
what  cases  were  carried  up  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States  from  the  Supreme  Court  of 
Georgia.  In  the  pages  published  I  think  I  have  accom- 
plished, so  far  as  human  infirmity  will  allow,  the  annota- 
tion of  every  single  citation  of  a  case  found  on  that  page 
from  either  the  Georgia  or  the  Federal  Supreme  Court  Re- 
ports. 

As  stated,  no  provision  is  made  in  the  resolution  of  the 
Legislature  for  printing  these  foot-notes.  It  will  rest 
with  the  next  Georgia  Legislature  to  authorize  a  continu- 
ance of  that  work,  or  not,  as  they  may  see  proper.  The 
scheme  devised  is  one  by  which  the  State  of  Georgia  is 
put  to  not  a  single  dollar  of  expense.  The  resolution  of 
the  Legislature  contemplates  that  the  proceeds  of  the  sale 
of  the  Georgia  Reports  shall  be  invested  in  the  reprint  of 
these  Reports,  and  that  when  one  reprinted  Report  is  put 
on  the  market  and  sold,  another  is  to  be  printed  from  the 
proceeds  of  that.  I  am  informed  by  the  Librarian,  in  a 
brief  letter  which  he  submits  this  morning,  that  he  will 
be  able  to  print  these  Reports,  with  the  annotations,  at 
from  $2.00  to  $2.26  per  volume.  In  other  words,  the  young 
lawyers  of  Georgia  can  provide  for  themselves  through 
easy  stages  an  accumulation  of  the  State  of  Georgia  Re- 
ports, with  indexed  annotations  to  the  cases,  and  in  many 
cases  lawyers,  well  advanced  iu  the  practice,  who  have 
sets  of  Georgia  Reports  will  exchange  them  for  the  new. 
I  think  the  State  will  find  a  ready  market  for  the  Reports. 

The  President:  I  know  that  the  Association  is  gratified 
that  this  matter  has  fallen  into  such  good  hands.     Judge 
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Van  Epps  and  Mr.  Akin  have  already  given  us  the  best 
Digest  in  the  world,  and  we  are  sure  this  work  will  be  of 
great  value  to  the  bar. 

The  next  business  in  order  is  the  report  of  the  Treas- 
urer. 

Treasurer  Harrison:  Mr.  President,  the  Georgia  lawyer 
is  very  ranch  like  the  average  citizen;  he  would  rather 
volunteer  than  be  drafted..  Notify  him  that  a  check  must 
be  received,  or  a  draft  will  be  made,  and  you  most  likely 
will  receive  the  check.  A  draft  seems  to  have  within  it- 
self an  extraordinary  force,  and  the  draft  which  this  As- 
sociation at  its  last  meeting  authorized  me  to  draw  seems 
to  have  some  of  that  force.  One  hundred  and  seventy- 
seven  of  our  brethren  have  yielded  to  it,  while  thirty- 
nine  Lave  stood  unmoved  by  the  fear  or  the  sight  of  it. 
The  Treasurer's  report  and  the  vouchers  have  been  sub- 
mitted to  the  Executive  Committee.  It  appears  from 
that  report  that  his  receipts  during  the  preceding  year 
have  been  $1,480.30,  while  his  disbursements  have  been 
11,053.18,  leaving  a  balance  of  $427.18  (For  detailed  re- 
port of  Treasurer  see  Appendix  B.) 

The  President:  The  Association  hears  the  report  of  the 
Treasurer;  what  disposition  shall  be  made  of  it? 

Mr.  Meldrim:  I  move  that  it  be  received  and  filed.  It 
has  already  been  audited,  I  believe. 

The  motion  received  a  second  and  was  adopted. 

The  President:  I  will  ask  the  pleasure  of  the  Associa- 
tion with  reference  to  the  special  reports  which  may  be 
made.  Are  they  to  be  referred  to  special  committees,  or 
acted  on  when  read  ? 

Mr.  Terrell:  At  a  meeting  of  the  Executive  Committee  I 
believe  that  it  was  determined  that  these  reports  should 
be  submitted  to  the  Association  this  morning,  and  that 
they  should  go  over  for  discussion  until  to-morrow's  ses- 
sion. 

The  President:  The  first  report  is  that  of  the  Committee 
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on  Jurisprudence  and  Law  Reform,  A.  R.  Lawton,  chair- 
man. 

The  report  of  the  committee  was  submitted  by  Mr.  Law- 
ton,  its  chairman.     (See  Appendix  C.) 

The  President:  Under  the  rule  that  report  will  lie  on 
the  table  till  to-morrow. 

Mr.  Lawton:  I  will  state,  if  you  will  pardon  me,  that 
this  report  is  not  signed  and  was  written  by  the  chairman. 
The  outline  of  it  was  submitted  to  all  the  members  of  the 
committee,  and  lias  been  agreed  to  by  all  of  them,  except 
Judge  Port,  who  has  not  expressed  an  opinion  on  it. 

The  Secretary:  Judge  Hillyer  has  sent  me. the  report  of 
his  committee,  and  as  it  is  on  the  same  subject  I  will  pre- 
sent that  report  to  the  Association  at  this  time. 

The  President:  Unless  there  is  objection,  Mr.  Park  will 
read  the  report. 

The  Secretary  read  the  report  of  the  Committee  on  Ex- 
pert Witnesses.     (See  Appendix  D.) 

The  President:  If  there^is  no  objection,  that  report  will 
lie  on  the  table  till  to-morrow.  The  next  business  in  or- 
der is  the  report  of  the  Committee  on  Judicial  Adminis- 
tration and  Remedial  Procedure. 

Mr.  W.  M.  Hammond:  It  is  a  matter  of  some  regret  to 
me  that  I  have  been  unable  to  have  a  meeting  of  this  com- 
mittee. My  associates  will  probably  disagree  with  a  good 
many  things  in  the  report,  if  it  may  be  called  a  report. 

Mr.  Hammond  then  presented  the  report.  (See  Appen- 
dix E.) 

The  President:  The  report  of  the  Committee  on  Legal 
Education  and  Admission  to  the  Bar,  W.  P.  Hill,  chair- 
man, will  now  be  read. 

The  Secretary  :  That  report  is  in  my  hands.  It  consists 
of  six  lines.  I  will  read  it  as  the  chairman  is  not  pres- 
ent, I  believe. 

The  Secretary  read  the  report  of  the  Committee.  (See 
Appendix  F.) 
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The  President :  The  report  of  the  Committee  on  Inter- 
state Law,  Judge  Lawson,  chairman,  is  now  in  order.  Is 
Jndge  Lawson  present  ? 

There  is  no  response. 

The  President :  The  report  of  the  Committee  on  Fed- 
eral Legislation,  Mr.  J.  L.  Tye,  chairman,  is  now  in  order. 
There  being  no  response  the  President  called  for  the  report 
of  the  Committee  on  Legal  Ethics,  Mr.  A.  F.  Daley,  chair- 
man. 

Mr.  Daley  ;  I  have  been  unable  to  get  a  meeting  of  the 
Committee  on  Legal  Ethics,  and  to  keep  the  matter  from 
going  by  default  I  have  prepared  a  hasty  report,  but  I 
am  entirely  responsible  for  it  myself. 

Mr.  Daley  presented  the  report  for  the  Committee  on 
Legal  Ethics     (See  Appendix  G.) 

The  President :  The  report  of  the  Committee  on  Griev- 
ances is  now  in  order. 

Mr.  Kay  :  No  matter  has  been  brought  to  the  attention 
of  that  committee  during  the  past  year,  consequently  we 
have  no  report  to  make. 

The  President :  According  to  the  program  fixed  by  the 
Executive  Committee,  we  will  now  hear  the  report  of  the 
Committee  on  Law  Reform,  Mr.  C.  E.  Battle,  chairman. 

Mr.  Battle :  I  think  possibly  that  committee  being 
called  upon  for  a  report  at  this  time  is  a  mistake.  That 
committee  made  a  report  at  the  last  session  of  this  body, 
and  it  was  ray  understanding  that  it  was  discharged  from 
any  further  duty.  Certainly,  we  had  no  knowledge  of  the 
fact  that  it  was  continued  for  any  further  performance  of 
duty.  About  a  month  ago  I  received  a  communication 
from  the  secretary  calling  my  attention  to  the  fact  that 
that  committee  was  expected  to  make  a  report  at  this 
meeting.  I  communicated  with  some  of  the  members,  and 
they  agreed  with  me  that  the  committee  had  made  its  re- 
port at  the  last  meeting  and  had  been  discharged.  For 
that  reason  we  have  no  report  to  make. 
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The  President:  We  will  now  hear  the  report  of  the  del- 
egates to  the  American  Bar  Association. 

Mr.  Meldrim  presented  the  report.    (See  Appendix  H.) 

The  President:  The  morning  exercises  will  be  concluded 
by  a  paper  by  Col.  Lawton. 

Col.  Lawton  read  a  paper  on  "  Some  Characteristics  of 
Military  Law."     (See  Appendix  L) 

Chairman  Smith  then  made  the  announcements. 

The  program  having  been  finished  the  Association  stood 
adjourned  until  Thursday,  10  a.  m. 


FIRST   DAY'S   PROCEEDINGS— EVENING  SESSION. 

At  eight  o'clock  in  the  evening  the  Hon.  R.  L.  Berner 
was  introduced  by  the  President  and  delivered  an  address^ 
to  the  members  of  the  Association.     (See  Appendix  J.)  . 

The  President:  If  the  Executive  Committee  is  prepared 
to  report  the  program  for  to-morrow,  the  Association  will 
now  hear  them. 

The  Secretary  read  the  program  and  made  the  announce-^ 
ments. 

A  motion  to  adjourn  was  made  and  carried. 


SECOND  DAY'S  PROCEEDINGS. 

The  Association  was  called  to  order  by  the  President  at 
10  o'clock. 

The  President:  The  first  business  in  order  is  to  hear  the 
report  of  the  Executive  Committee  for  this  morning. 

Mr.  Smith,  Chairman  of  the  Executive  Committee,  read 
the  program  for  the  day. 

Mr.  Smith:  With  the  permission  of  the  members  I  will 
read  the  program  for  to-night  and  to-morrow.  To-night 
at  8:  30,  in  this  hall,  Judge  Howe,  of  New  Orleans,  will 
deliver  an  address.    At  10:  80  there  will  be  an  informal 
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collation,  we  might  call  it.  It  will  be  something  in  the 
nature  of  a  banquet  without  the  formality  of  a  banquet- 
The  costumes  we  wear  now  are  expected  and  in  order. 
To-morrow  morning  we  will  have  our  last  session.  At  the 
morning's  session  it  is  believed  that  Judge  Bleckley  wiU 
make  a  few  remarks.  He  has  declined,  but  under  the 
pressure  of  his  friends,  we  do  not  believe  that  this  will  be 
final.  We  will  have  a  discussion  of  the  various  reports 
which  have  been  and  will  be  read.  I  may  remark  that 
there  will  be  a  good  deal  of  discussion  on  some  of  the 
reports,  and  we  have  every  reason  to  believe  that  it  will 
be  very  interesting.  Among  other  things  there  will  be  a 
discussion  of  the  '^  dumb  act*'  to-morrow  morning. 

Mr.  Dessau:  If  I  may  be  permitted  at  this  juncture  to 
interrupt  the  order  of  business  which  has  been  prescribed 
by  the  Executive  Committee,  I  desire  to  move,  in  accord- 
ance with  the  custom  that  has  prevailed  heretofore,  that  a 
committee  of  five  be  appointed  by  the  chair  to  report  the 
names  of  oflftcers  of  this  Association  for  the  ensuing  year, 
and  that  this  committee  be  instructed  to  report  at  the 
opening  of  the  session  to-morrow  morning. 

The  motion  was  seconded  and  carried. 

The  President:  Judge  Lawson,  chairman,  will  now  read 
the  report  of  the  Committee  on  Interstate  Law. 

Judge  Lawson:  Mr.  President,  the  committee  presents  a 
very  brief  report  on  this  subject  It  was  not  thought  nec- 
essary to  embrace  in  the  report  facts  which  are  well  known 
to  every  one,  so  the  committee  has  contented  itself  with 
making  a  brief  statement  on  the  present  condition  of 
things. 

Judge  Lawson  presented  the  report  of  the  committee. 
(See  Appendix  K.) 

The  President:  In  accordance  with  the  rule  announced 
yesterday,  that  report  will  lie  on  the  table  to  be  consid- 
ered to-morrow.  We  have  with  us  to-day  the  Associate 
Dean  of  the  Law  School  of  Wisconsin,  who  has  come  a 
long  ways  from  home  to  address  us,  and  we  greatly  appre- 
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ciate  his  willingness  to  undergo  the  fatigue  of  so  long  a 
journey.  We  warmly  and  cordially  welcome  him  to  our 
midst.  It  gives  me  great  pleasure  to  present  to  the  Geor- 
gia Bar  Association  Charles  Noble  Gregory,  of  the  Bar 
and  University  of  Wisconsin. 

Mr.  Gregory:  I  am  unable  to  agree  with  the  President 
that  I  am  a  long  way  from  home.  The  kind  attentions 
and  courtesies  shown  me  convince  me  that  I  am  at  home. 
I  cannot  but  feel  that  there  is  little  or  no  distance  inter-, 
vening  between  me  and  my  own  home. 

Mr.  Gregory  delivered  his  address,  "  American  Lawyers 
and  Their  Making."    (See  Appendix  L.) 

A  recess  of  ten  minutes  was  bad. 

After  the  recess  the  chair  announced  the  Nominating 
Committee  as  follows:  Washington  Dessau,  Macon,. 
Chairman;  Marcus  Beck,  Griffin;  Hamilton  McWhorter, 
Lexington;  A.  F.  Daley,  Wrightsville;  T.  A.  Hammond, 
Atlanta. 

The  President:  Our  next  order  is  a  paper  on  "Juries 
and  Jury  Trials,"  by  Judge  Beck. 

Judge  Beck. read  his  paper.     (See  Appendix  M.) 

The  President :  No  member  of  this  Association  has 
done  more  for  its  success  than  Walter  B.Hill.  As  Secretary, 
as  member  of  the  Executive  Committee,  and  as  President, 
he  not  only  contributed  very  largely  to  the  early  success 
of  the  Association,  but  he  endeared  himself  to  members 
of  the  bar  throughout  the  State. 

Amid  the  general  gratification  at  his  election  as  Chan- 
cellor of  the  University,  there  was  no  body  of  men 
more  enthusiastic  than  the  members  of  the  bar  who  loved 
him,  who  so  well  knew  his  strength,  his  character  and 
his  ability.  The  first  year  of  his  Chancellorship  has  come 
to  a  close,  and  the  wisdom  of  his  selection  has  been  dem- 
onstrated by  the  renewed  interest  in  the  University,  en- 
larged attendance,  and  the  creation  of  an  enthusiasm  for 
the  old  college.  But  the  question  arises  as  to  how  a  man 
could  go  from  the  active  practice  at  the  bar  and,  without 


Digitized  by 


Google 


18  17    GEORGIA    BAR   ASSOCIATION, 

previous  experience  in  educational  work,  achieve 
such  sudden  success  as  the  head  of  an  institution 
of  learning.  I  have  seen  it  stated  somewhere  that 
just  after  the  war  General  Toombs  crossed  the  At- 
lantic on  a  sail  ng  vessel.  At  the  end  of  the  voyage 
someone  asked  the  captain  of  the  ship  how  he  liked  his 
distinguished  passenger.  The  captain  replied  that  he 
did  not  like  him  at  all,  that  he  had  no  use  for  a  man  who 
in  ten  days  knew  more  about  the  ship  than  the  captain 
and  all  of  the  crew.  This  was  repeated  to  the  general, 
who  said  that  there  was  nothing  surprising  in  that,  since 
he  was  a  practicing  attorney  and  all  his  life  had  been  fit- 
ting himself  to  learn  anything  that  turned  up.  The  ap- 
plication is  so  obvious  that  I  need  not  explain  it  in  intro- 
ducing our  brother  at  the  bar,  the  new  Chancellor  of  the 
State  University. 

ChaDcellor  Hill  delivered  an  address  on  "The  Biological 
Law  of  Infancy.'^     (See  Appendix  N.) 

Mr.  Terrell  :  I  am  sure  that  I  voice  the  sentiment  of  all 
the  members  of  this  Association  when  I  say  that  we  are 
delighted  that  oui  Brother  Hill  is  with  us  at  this  meeting. 
I  am  also  sure  that  all  the  members  will  agree  with  me  in 
expressing  the  wish  that  he  may  attend  our  future  meet- 
ings. I  move  Mr.  President  that  our  Brother  Hill  be  elec- 
ted an  honorary  life-member  of  this  Association. 

The  President :     I  put  that  motion  with  great  pleasure. 

The  motion  was  seconded  and  unanimously  adopted. 

The  President :  The  report  of  the  Committee  on  Me- 
morials is  now  in  order,  and  if  that  committee  is  ready 
with  its  report  the  Association  will  now  receive  it. 

The  Secretary :  The  report  of  the  Committee  on  Me- 
morials has  been  sent  to  me  by  its  chairman,  Mr.  Boiling 
Whitfield  of  Brunswick.  It  is  very  short,  there  having 
been  only  four  deaths  in  the  last  year. 

The  Secretary  read  the  report  of  the  committee.  (See 
Appendix  0.) 

On  motion  the  Association  adjourned  to  meet  at  8:30  p.m. 
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SECOND  DAY'S  PROCEEDINGS— EVENING  SESSION. 

The  Association  was  called  to  order  at  8:30. 

The  President  :  We  have  the  pleasure  this  evening, 
ladies  and  gentlemen,  of  hearing  a  distinguished  former 
member  of  the  New  York  bar,  a  leader  of  the  present 
Louisiana  bar,  and  an  ex-President  of  the  American  Bar 
Association.  It  is  none  too  often  that  a  man  attains  great 
success  under  even  one  system  of  laws, — it  is  rare  indeed 
that  a  member  of  the  bar  has  the  opportunity  of  practic- 
ing under  the  civil  and  the  common  law,  and  attaining 
distinction  in  each.  But  such  has  been  the  fortune  of 
our  friend  and  visitor,  Judge  Howe  of  New  Orleans,  who 
will  now  address  us. 

Judge  William  Wirt  Howe  then  delivered  an  Address 
on  'The  Law  of  Primitive  Peoples.'^     (See  Appendix  P.) 

THK   BANQUET. 

At  the  conclusion  of  Judge  Howe's  address  the  Associa- 
tion adjourned  to  the  dining-room  of  the  hotel  where  the 
"informal  collation^'  was  spread.  The  President  acted  as 
toast-master  and  called  upon  the  following^  gentlemen  in 
turn:  Judge  Howard  Van  Epps  feelingly  responded  on  the 
subject  of  "Love'';  Col.  A.  R.  Lawton  sang  a  plantation 
melody,  "I'se  Gwine  Back  to  Dixie";  Mr.  Alex.  Smith 
«poke  on  "The  Association";  Mr.  J.  K.  Orr,  from  the  laity, 
gave  us  some  views  of  the  lawyer  from  Iiis  standpoint; 
Major  P.  W.  Meldrim  discussed  the  question,  "Has  the 
Lawyer  Kept  Pace  with  the  Times?"  Colonel  W.  A.  Hender- 
son of  the  Tennessee  bar  was  introduced  and  extended  a 
fraternal  greeting  from  the  bar  of  our  sister  State;  Mr. 
O.  M.  Napier  fittingly  closed  the  evening  by  toasting 
"The  Ladies." 
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THIRD  DAY'S  PROCEEDINGS. 

The  Association  was  called  to  order  at  10  o'clock  Friday 
morning  by  the  President. 

Chairman  Smith  :  I  am  permitted  by  the  Execative 
Committee,  before  announcing  their  report  for  the  order  of 
business  this  morning,  to  call  attention  to  the  fact  that 
the  American  Bar  Association  has  made  provision  for 
celebrating  the  one  hundredth  anniversary  of  the  organi- 
zation of  the  Supreme  Court,  by  Chief  Justice  Marshall, 
next  year.  They  have  appointed  a  committee  to  confer 
with  the  Bar  of  each  State,  and  it  is  desired  that  the  State 
Bar  Associations  act  with  them.  Whether  it  would  be 
proper  to  raise  a  special  committee,  or  whether  it  should 
be  referred  to  the  Executive  Committee  to  be  appointed 
for  next  year,  I  do  not  know.  I  move,  however,  that  this 
matter  of  a  suitable  celebration  of  the  organization  by 
Chief  Justice  Marshall  of  the  Supreme  Court  be  referred 
to  the  Executive  Committee  for  such  action  as  may  be 
necessary  in  conjunction  with  the  American  Bar  Associa- 
tion. 

The  motion  was  seconded  and  adopted. 

The  Chairman  of  the  Executive  Committee  announced 
the  program  for  the  day. 

The  President :  The  Association  will  hear  the  report 
of  the  ]N  ominating  Committee. 

Mr.  Dessau  :  The  Nominating  Committee  begs  to  make 
the  following  report : 

The  committee  appointed  to  report  olHoers  for  this  Association  for 
the  ensuing  year  beg  leave  to  submit  as  follows : 
H.  W.  Hill,  GreenviUe,  President. 
Charlton  Battle,  Columbus,  1st  Vice-President 
John  C.  Hart,  Union  Point,  2d  Vice-President. 
B.  H.  HUl,  Atlanta,  3d  Vice-President. 
A.  F.  Daley,  WrightsviUe,  4th  Vice-President. 
J.  B.  Bumside,  Hamilton,  5th  Vice-President 
O.  A.  Park,  Macon,  Secretary. 
Z.  D.  Harrison,  Atlanta,  Treasurer. 
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EXECUTIVE  COMMITTEE. 

Burton  Smith,  Atlanta,  Chairman. 

J.  M.  Terrell,  Greenville. 

Boiling  Whitfield,  Brunswick. 

liloyd  Cleveland,  Griffin. 

A.  R.  lAwton,  Savannah. 

(Signed)  W.  Dessau,  Chairman. 

H.  McWhorter, 
M.  W.  Beck. 
A.  F.  Daley, 
T.  A.  Hammond. 

The  President :  You  have  heard  the  report  of  the  com- 
mittee. According  to  the  Constitution  ail  elections  have 
to  be  by  ballot. 

If  there  are  no  other  nominations,  and  the  chair  hears 
none,  a  motion  for  the  Secretary  to  cast  the  ballot  of  the 
Association  will  be  in  order. 

On  motion  the  Secretary  was  instructed  to  cast  the  bal- 
lot of  the  Association  for  the  gentlemen  nominated  by 
the  committee. 

The  Secretary  :  I  take  pleasure  in  casting  the  ballot 
of  the  Association  for  the  officers  named. 

Judge  Van  Epps:  I  ask  as  a  matter  of  personal  privi- 
lege to  send  forward  to  the  Secretary's  desk  and  have 
read  a  brief  resolution,  and  I  ask  that  it  may  be  put  upon 
its  passage. 

The  Secretary  read  the  resolutions,  as  follows  : 

Resolved^  Ist  That  one  and  a  half  lines  of  the  printed  record  be  ap- 
propriated and  set  aside  to  the  expression  of  the  following  sentiment : 

"Sacred  to  the  memory  of  the  members  of  the  Association  who  de- 
parted this  morning." 

Reiolvedy  2d,  That  a  recess  of  thirty  seconds  be  now  taken  for  the  in- 
dulgence of  the  strong  mixture  of  pleasure  and  displeasure  among  the 
bereaved  co-members  of  the  departed  who  are  left  to  bear  the  heat  and 
burden  of  the  day. 

Mr.  T.  A.  Hammond:  I  take  pain  in  seconding  and  ex- 
pressing my  approval  of  the  resolutions  just  read,  and  1 
hope  my  time  will  be  taken  out  of  the  time  allowed  for  the 
expression  of  the  sympathy  of  the  Association. 

2gb» 
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The  resolution  was  adopted. 

Mr.  Peabody  :  I  wish  to  offer  an  amendment  to  section 
four  of  the  by-laws  defining  the  duties  of  the  Executive 
Committee,  as  follows  : 

''  At  all  meetings  of  the  Association  they  shall  do  every- 
thing in  their  power  to  promote  social  intercourse  among 
the  members,  to  the  end  that  every  member  attending 
shall  become  personally  acquainted  with  every  other 
member.'' 

The  President :  Under  the  rules  that  lies  on  the  table 
until  the  next  meeting. 

Mr.  Terrell :  That  is  for  an  amendment  to  the  constitu- 
tion.   This  is  an  amendment  to  the  by-laws. 

Mr.  Lawton :  I  have  been  on  the  Executive  Committee 
and  I  cannot  but  feel  that  its  duties  are  sufficiently  oner- 
ous without  adding  to  them  duties  of  a  social  nature.  My 
observation  is  that  that  committee  is  a  very  busy  body. 
That  committee  has  done  a  great  deal  in  bringing  the 
members  together,  making  one  acquainted  with  the  other, 
but  it  would  not  increase  the  strenuous  efforts  of  the  Ex- 
ecutive Committee  to  make  the  meetings  of  the  Associa- 
tion a  success  by  adopting  this  resolution.  I  think  it 
would  be  unwise  to  adopt  that  suggestion,  and  I  hope  the 
by-laws  will  not  be  so  amended. 

Mr.  Terrell :  I  move  that  the  by-laws  be  amended  by 
having  an  additional  standing  committee  known  as  the 
Social  Committee,  that  committee  to  be  appointed  as  the 
other  committees  are  appointed. 

Mr.  Peabody:  I  accept  the  substitute. 

Mr.  Meldrim:  I  think  Reception  Committee  is  rather 
better. 

Mr.  Terrell:  That  is  a  good  suggestion,  and  I  will 
adopt  it. 

The  substitute  as  amended  was  adopted. 

Judge  Hillyer:  I  desire  to  offer  a  resolution.  The  ad- 
dresses we  have  heard  were  all  good,  and  in  singling  out 
this  one  of  Chancellor  Hill  I  do  not  wish  to  make  any  dis- 
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tinctlon,  but  there  is  something  particalar  that  makes  me 
take  this  one  from  that  string  of  addresses  to  which  we 
listened  so  attentively  on  yesterday.    I  am  a  graduate  of 
Mercer,  and  possibly  some  of  the  men  before  me  may 
^ome  from  one  of  the  schools  known  as  denominational 
<5olleges;  but  withouc  reference  to  association  or  allign- 
ment  with  these  different  colleges,  we  are  all  citizens  of 
Oeorgia,  and  in  common  with  every  other  inhabitant  of 
the  State  we  owe  allegiance  to  the  State  University.    Agi- 
tation is  the  means  by  which  all  reforms  and  forward 
movements  are  brought  to  success,  and  I  think  there  was 
-something  in   that  address   which    might    properly   be 
brought  to  the  attention  of  the  members  of  the  General 
Assembly.    They  might  see  it  casually  if  published  in 
ihe  papers,  or  they  might  see  it  if  contained  in  the  usual 
reports,  but  I  think  to  have  it  printed  separately  and 
mailed  separately  to  each  member  of  the  legislature  in 
advance  of  the  assembling  of  that  body,  as  soon  as  they 
may  be  chosen  and  their  names  ascertained,  would  the 
better  fix  their  attention  upon  this  important  subject. 
The  truth  is,  as  a  Georgian,  I  feel  some  mortification  in 
the  want  of  progress  in  this  matter  of  colleges;  not  only 
of  the  State  University,  but  the  other  colleges  as  well. 
When  this  eclipse  occurred  which  attracted  scientific  men 
from  everywhere — we  had  people  from  the  Pacific,  even 
from  Belgium — scientific  men  with  instruments  of  a  great 
and  costly  character  to  make  observations,  not  one  of  our 
Georgia  schools  or  colleges  was  there  with  apparatus  to 
make  a  respectable  or  even  decent  appearance  in  the  pres- 
ence of  these  scientific  men.    Mr.  President,  we  ought  to 
be  ashamed  that  after  spending  millions  on  education  we 
have  left  off  the  capstone.    I  move  the  passage  of  these 
resolutions: 

Henolvedy  That  the  admirable  address  of  Honorable  Walter  B.  Hill, 
^Chancellor  of  the  State  University,  delivered  on  yesterday,  and  to  be 
embodied  in  the  usual  report  of  the  proceedings,  be  also  separately 
printed,  and  a  copy  furnished  by  the  secretary  to  vhe  members  of  the 
next  General  Assembly ,'so  soon  as  chosen  and  ascertained,  and  in  ad_ 
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vance  of  the  meeting  of  that  body,  with  the  expression  of  the  strong 
indorsement  and  approval  of  this  Association. 

Senator  Bacon:  I  would  saggest  that  the  resolution 
ought  to  be  printed  with  the  address  because  that  em- 
bodies what  the  resolution  provides. 

Judge  Hillyer:  I  accept  the  amendment, 

Mr.  Bacon:  I  did  not  intend  it  as  an  amendment  neces- 
sarily. But  that  is  the  only  way  in  which  this  action  can 
be  embodied. 

The  resolution  was  adopted  unanimously. 

The  President:  The  next  business  before  the  Association 
is  the  Symposium  on  the  **Dumb  Act  of  1850."  The  first 
paper  is  by  Mr.  Peabody. 

Mr.  Peabody:  Not  being  certain  that  I  could  be  present 
1  took  the  liberty  of  reducing  my  remarks  to  writing,  and 
for  the  convenience  of  the  Association  I  sent  up  on  yes- 
terday about  twenty  copies  and  asked  Mr.  Levy  to  dis- 
tribute them.  I  believe  this  has  been  done,  so  that  if  any 
of  the  gentlemen  wish  to  follow  the  discussion,  they  can 
do  so. 

Mr.  P.  D.  Peabody  read  the  following  paper: 

^THE  DUMB  ACT  OF  1850." 

Inasmuch  asTthere  are  but  few  lawyers  at  the  bar  to-day  in 
Georgia  who  practiced  under  the  old  regime,  perhaps  it  would 
be  of  some  value  to  the  discussion  that  is  to  follow,  shooild  I 
attempt  a  brief  statement  of  the  law  as  it  stood  before  the  pass- 
age of  the  Act  of  1850,  and  as  it  stands  modified  by  that  act 

In  doing  this,  I  shall  incidentally  give  the  opinions  of  a 
number  of  judges  and  writers  on  the  subject 

Prior  to  the  passage  of  this  act  the  English  practice  prevailed 
in  Georgia.  Nisbet,  J.,  in  an  early  opinion,^  in  illustrating 
and  stating  the  English  practice,  quoted  from  Lord  Brougham 
as  follows:  "Tx>rd  Ellenborough  was  not  one  of  those  judges 
who  in  directing  the  jury  merely  read  over  their  notes,  and  let 
them  guess  out  the  opinion  they  have  formed,  leaving  them 

1.  Holder  v.  State,  6  Gh.  441 
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without  any  help  or  recommendation  in  forming  their  judg- 
ments. Upon  each  case  that  came  before  him  he  had  an  opin- 
ion, and  while  he  left  the  decision  to  the  jury,  he  intimated 
how  he  thought  himself.  This  manner  of  performing  the  office 
of  a  judge  is  now  generally  followed  and  most  commonly  ap- 
proved." 

It  is  a  mistake  to  suppose  that  under  the  English  rule  as 
practiced  in  Georgia,  that  juries  were  mere  puppets  to  register 
the  will  of  the  judge. 

After  an  elaborate  discussion  of  the  rule,  Judge  Nisbet,  in 
the  case  above  quoted,  concludes  as  follows:  "Whilst  we  thus 
concede  to  the  judge  the  right  of  opinion  on  the  facts,  we  have 
held  that  he  shall  not  direct  the  jury  how  they  shall  find,  but 
shall  leave  that  distinctly  to  them.  The  distinction  between 
opinion  and  direction  runs  through  all  the  books;  whilst  the 
judge  may  give  to  the  jury  his  help  or  recommendation  in  mak- 
ing up  their  verdict,  yet  they  are  to  be  left  free  to  judge  for 
themselves.  The  judgment  on  the  facts  should  not  be  left  by 
inference  to  the  jury;  it  ought  to  be  distinctly  abandoned  to 
them.  Their  unquestioned  right  ought  to  be  intelligibly  pre- 
sented to  them,  and  they  ought  to  be  invited  to  its  exercise,  in 
all  cases,  where  the  court  intimates  an  opinion.  They  should 
be  made  to  feel  that  upon  them  alone  devolves  the  responsibility 
of  their  verdict.  They  ought  not  to  be  permitted  to  feel  that 
they  can  take  shelter  under  the  opinion  of  the  court." 

Referring  to  this  and  other  Georgia  cases,  that  learned  jurist 
and  writer,  Judge  Seymour  D.  Thompson,  says:  "These  and 
other  decisions  before  the  passage  of  the  statute,  exhibited  a 
strong  tendency  in  the  Supreme  Court  of  Georgia  to  uphold 
with  firmness  the  independence  of  the  juries.  Thus,  in  a  cele- 
brated capital  case  it  was  held  error  for  the  judge,  in  his  charge 
to  the  jury,  to  intimate  doubts  as  to  the  competency  of  certain 
legal  testimony,  which  had  been  offered  before  them,  since  this 
was  calculated  to  weaken  its  effect  in  their  minds.  So,  it  was 
error  to  remind  them  of  the  existence  of  the  Supreme  Court,  to 
which  the  defendant  could  carry  his  case,  if  evidence  offered  in 
his  behalf  had  been  improperly  rejected,  and  an  appeal  in  con- 
sequence should  become  necessary.  Such  a  remark,  however 
well  intentioned,  was  calculated  to  lessen,  in  the  minds  of  the 
jury,  the  sense  of  their  responsibility,  and,  at  the  same  time. 
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convey  the  idea  that  the  proof  already  before  them  was  not 
sufficient  to  acquit  the  defendant."**' 

In  the  Federal  courts,  a  rule  obtains  similar  to  that  in  the^ 
English  courts.  The  rule  is  thus  stated  by  Mr.  Justice  Gray: 
"Trial  by  jury  in  the  courts  of  the  United  States  is  a  trial  pre- 
sided over  by  a  judge,  with  authority  not  only  to  rule  upon 
objections  to  evidence  and  to  instruct  the  jury  upon  the  law,, 
but  also,  when  in  his  judgment  the  due  administration  of  justice 
requires  it,  to  aid  the  jvltj  by  explaining  and  commenting  upon 
the  testimony,  and  even  giving  them  his  opinion  upon  the  ques- 
tions of  fact,  provided  only  he  submits  those  questions  to  their 
determination."  * 

The  act  under  discussion  was  passed  February  21,  1850.  Its 
caption  is  as  follows:  "An  act  to  prevent  judges  of  the  several 
superior  courts  in  this  State  from  making  certain  charges  or 
giving  their  opinions  to  or  in  the  hearing  of  the  jury,  and  to 
define  the  same  as  error." 

The  first  section  provides  "that  it  shall  not  be  lawful  for  any 
or  either  of  the  judges  of  the  several  superior  courts  of  this 
State,  in  any  case,  whether  civil  or  criminal,  or  in  equity, 
during  its  progress,  in  his  charge  to  the  jury,  to  express  or  inti- 
mate his  opinion  as  to  what  has  or  has  not  been  proven,  or  as 
to  the  guilt  of  the  accused." 

The  second  section  provides  that  a  violation  of  the  provisions 
of  the  first  section  shall  constitute  reversible  error. 

The  act  as  codified  appears  in  section  4334  of  the  Civil  Code 
of  1895. 

It  is  worthy  of  observation,  in  passing,  that  had  the  body 
of  the  act  literally  followed  the  caption,  the  judges  would  have 
been  prohibited  from  expressing  an  opinion  on  the  law,  as  well 
as  the  facts.  The  draftsman  of  the  caption  must  have  had  the 
provisions  of  the  Constitution  of  1777  before  him,  which  made 
juries  judges  of  the  law,  as  well  as  of  the  facts,  in  both  civil 
and  criminal  cases,  but  he  weakened  when  he  came  to  the  body 
of  the  act,  and  left  the  judges  the  privilege  of  expressing  their- 
opinion  on  the  law,  but  not  on  the  facts. 

1.  Thompson  on  Charging  the  •Tury,  p.  53. 

2.  State  V.  Glasp,  1   Oa.  476.487;  Bell   v.   Maury,  3  Oa.  456-171;  PotU  v: 

House.  6  Ga.  824. 
8.  Monroe  v.  State.  5  Ga.  86. 
4.  U.  S.  V.  Philadelphia  R.  R.  Co.,  128  U.  S.  Rep   118. 
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At  the  time  this  act  was  passed,  the  Constitution  of  1798  was 
in  force.  The  provision  of  that  instrument  on  jury  trial  was  as 
follows:  "Trial  by  jury,  as  heretofore  used  in  this  State,  shall 
remain  inviolate."  ^ 

In  a  case  decided  before  the  passage  of  the  act,  Warner,  J., 
said  of  this  provision:  "The  trial  by  jury  contemplated  by  the 
Constitution  is  evidently  a  trial  by  a  common  law  jury  of 
twelve  free  and  lawful  men  of  the  body  of  the  county."  ^ 

In  another  case,  Lumpkin,  J.,  said:  "The  provision  in  our 
State  constitution  that  trial  by  jury,  as  heretofore  used,  shall 
remain  inviolate  means  that  it  shall  not  be  taken  away,  as  it 
stood  in  1798,  when  that  instrument  was  adopted,"  ^  etc. 

There  can  be  no  question  that  the  practice  that  obtained  in 
Georgia  in  1860,  and  prior  thereto,  was  the  same  as  that  "hereto- 
tofore  used  in  this  State"  at  the  time  of  the  adoption  of  the 
constitution  of  1798. 

Blackstone,  who  published  his  commentaries  about  thirty- 
three  years  prior  to  1798,  in  his  chapter  on  "Trial  by  Jurv'," 
says:  "When  the  evidence  is  gone  through  on  both  sides, 
the  judge,  in  the  presence  of  the  parties,  the  counsel,  and  all 
others,  sums  up  the  whole  to  the  jury,  omitting  all  superfluous 
circumstances,  observing  wherein  the  main  question  and  the 
true  issue  lies,  stating  what  evidence  has  been  given  to  support 
it,  with  such  remarks  as  he  thinks  necessary  for  their  direction, 
and  giving  them  his  opinion  in  matters  of  law  arising  upon  that 
evidence."  * 

Independent  of  the  effect  of  the  words  "as  heretofore  used  in 
this  State,"  it  would  seem  that  one  of  the  common  law  incidents 
of  "Trial  by  Jury"  was  "the  privilege  and  duty  of  the  court 
to  comment  upon  the  evidence,  to  pronounce  upon  its  compe- 
tency and  to  sum  it  up,  and  its  right  to  express  its  opinion  upon 
the  facts  proven."^ 

It  is  a  remarkable  fact  that,  although  this  act  has  been  before 
the  Supreme  Court  of  Georgia  scores  of  times,  and  has  proven 
'the  rock  on  which  many  admirable  charges  have  split,  yet,  so 


1.  Cobb'a  Diaregt,  p.  1125. 

2.  Joneg  o.  State,  1  6».  66. 

8.  Steamboftt  Go.  v.  Foster,  5  Ga  207. 

4.  Oooley's  Blackstonp,  Vol.  2,  p.  284. 

5.  Holder  v.  State,  5  Ga.  442. 
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far  as  I  am  at  present  advised,  I  know  of  no  case  in  which  its 
constitutionality  has  been  questioned;  and  yet,  no  less  a  person- 
age than  Mr.  Joseph  Choate  has  expressed  a  grave  doubt  as  to 
the  constitutionality  of  all  such  statutes;  and  our  own  former 
Chief  Justice  Bleckley  has  strongly  condemned  the  statute,  and 
more  than  intimated  a  doubt  as  to  the  constitutionality. 

Various  suggestions  have  been  made  as  to  the  probable  reasons 
that  led  to  the  passage  of  the  act  of  1850.  In  1848  Mr.  Justice 
Nisbetj  in  one  of  the  cases  already  quoted,  discussed  the  then 
existing  English  rule  pro  and  con.  He  let  fall  an  observation 
that  throws  a  flood  of  light  on  the  reasons  that  most  likely 
influenced  the  legislature  two  years  later  to  pass  the  act. 

Speaking  of  the  expression  of  opinion  by  the  judge,  he  said: 
"It  seems  to  me  that  it  is  particularly  wrong,  in  view  of  the 
fact  that,  except  in  a  few  distinguished  instances,  the  verdict  of 
a  jury  cannot  be  reached  for  a  finding  contrary  to  the  facts,  by 
any  corrective  tribunal.  Through  the  jury,  therefore,  the  judge, 
as  a  general  rule,  is  made  irresponsible  for  his  opinion  on  the 
evidence." 

This  statement  of  the  then  existing  practice  as  to  new  trial 
on  the  ground  that  the  verdict  was  contrary  to  evidence  is  borne 
out  by  a  prior  decision  in  1847,*  and  is  thus  stated: 

"U'he  rule  for  our  guidance  is  clearly  defined  in  the  books, 
and  is  this:  Uhat  the  verdict  will  not  he  set  aside  ds  contrary  to 
evidence  when  there  has  been  evidence  on  both  sides,  and  no  ruJc 
of  law  violated,  nor  manifest  injustice  done,  althdugh  there  may 
appeal  to  have  been  a  preponderance  of  evidence  againM  the  ver- 
dict,' " 

And  also,  in  a  subsequent  case,  decided  in  1849,  Stroud  t. 
Mays.* 

The  opinion  in  the  case  of  Sparks  r.  Xoye8, ^  decided  in  1879, 
and  which  is  now  codified  as  section  5585  of  the  Civil  Code  of 
1895,  furnishes  a  good  illustration  of  legal  evolution.  By  this 
section,  sustained  by  an  imbroken  line  of  later  decisions,  not 
only  can  a  judge  ^*grajit  a  new  trial  on  the  sole  ground  that  the 
verdict  is  contrary  to  evidence,"  but  when  he  does  it,  his  discre- 
tion will  not  he  controlled,  imless  it  appear  from  the  record  that 

1.  Peek  V.  Land,  2  K<»llv  16. 

2.  7  Ga.  215. 

3.  64  Ga.  437. 
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he  abused  his  discretion.  Of  course,  his  refusal  to  grant  a  new 
trial  is  reversible  by  the  Supreme  Court  where  the  record  shows 
that  the  verdict  is  contrai^^  to  the  evidence  relied  on  to  sup- 
port it. 

It  would  seem  to  be  a  fair  historical  conclusion  that  Judge 
Nisbet,  in  the  expression  quoted,  voiced  the  controlling  reason 
that  induced  the  legislature  to  enact  perhaps  the  most  radical 
piece  of  legislation  ever  directed  at  the  institution  of  "Trial  by 
Jury." 

As  the  practice  then  stood,  undoubtedly  the  judge  could, 
through  the  jury,  commit  irrcRponsible  error.  Error  that 
could  not  be  reached  by  a  reviewing  court,  nor  even  be  cor- 
rected by  himself  by  the  grant  of  a  new  trial,  and  it  cannot  be 
doubted  that  in  many  instances  this  led  to  wrong  conclusions. 
Although,  in  almost  the  same  breath  Judge  Nisbet  added: 
"I  am  aware  too,  that  there  are  cases  where  such  a  power  in 
the  court  is  not  only  desirable,  but  necessary.  In  cases  of  great 
complexity,  it  is  right  that  the  jury  should  have  the  aid  of  the 
court  in  making  up  their  verdict.  How  to  limit  the  right  of 
opinion,  so  as  to  secure  it  from  abuse  and  yet  secure  its  ad- 
vantages, is  the  difficulty.  Now,  the  rule  is  without  limitation. 
An  opinion  may  be  expressed  by  the  court  in  all  cases,  and 
there  is  no  restriction,  but  that  which  good  sense  and  respect 
for  the  great  fundamental  doctrine  of  the  trial  by  jury  imposes; 
a  restriction  which  I  am  free  to  admit  has  proven  sufficient  very 
generally  in  our  courts,  but  which  might  not  always  be  felt  as 
any  restriction  at  all.  TVe  pretend  not  to  suggest  any  modifica- 
tion of  the  rule;  to  modify  it,  if  indoecl  necessary,  belongs  to 
the  legislature.      We  adhere  to  the  rule."  ^ 

Erom  this,  it  would  appear  that  up  to  that  time  (1848),  the 
"good  sense"  of  the  judges  had  proven  a  sufficient  restriction, 
but  the  learned  and  anxious  judge  seemed  to  have  some  fear  as  to 
the  perpetuity  of  this  commodity  in  the  future,  a  fear  not  borne 
out  by  r>ur  judicial  records  of  the  past  half  century. 

Mr.  Justice  Lumpkin,  too,  expressed  himself  in  an  early  case 
(1848)  on  this  nile,  as  follows:  "We  doubt  whether  it  would 
be  wise  even  in  the  legislature  to  alter  the  law  as  it  now  stands. 
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And  yet  we  are  quite  clear,  as  we  have  heretofore  declared,  that 
it  is  altogether  better  that  the  judges  should  go  short  of  rather 
than  transcend  their  powers  in  expressing  their  opinion  on  the 
testimony/'* 

If  I  am  correct  in  my  conclusion  as  to  the  paramount  reason 
that  lead  to  the  adoption  of  the  new  rule,  then  as  the  reason 
has  fallen,  should  not  the  rule  fall  also  ?  If  the  practice  has  so 
changed  by  the  evolution  of  time  as  to  no  longer  lead  to  the 
abuses  then  likely  to  grow  up  under  the  old  rule  and  which 
made  the  new  rule  necessary  in  the  opinion  of  the  legislature, 
then  why  not  abolish  the  new  rule  and  go  back  once  more  to 
real  trial  by  jury,  with  all  of  its  benefits  restored,  and  with  its 
most  objectionable  feature  eliminated? 

What  can  be  more  illogical  than  the  admitted  right  to  grant 
a  new  trial  on  the  sole  ground  of  the  verdict  being  contrary  to 
evidence,  and  yet  to  deny  to  that  same  judge  the  right  before 
verdict  of  expressing  a  simple  opinion,  without  direction  to  the 
jury,  that  would  most  likely  save  them  from  making  an  incor- 
reet  verdict,  and  save  the  court  from  having  to  set  it  aside,  and 
save  the  Supreme  Court  from  having  to  review  the  decision, 
and  save  the  county  the  expense'of  another  trial  ? 

•Even  further:  Our  judges  now  can  "adjudicate  as  a  question 
of  law  on  a  motion  for  nonsuit  that  there  is  nothing  for  the 
jury  to  trv."* 

By  ^vhat  process  of  reasoning  can  this  powTr  be  upheld,  and 
the  less  power  denied,  of  a  simple  expression  of  opinion  ? 

Every  judgment  of  nonsuit  is  predicated  on  the  judge's  opin- 
ion of  the  evidence,  at  last.  lie  can  express  a  controlling  opinion 
on  the  whole  of  it,  but  not  a  word  of  advisory  opinion  on  a  part 
of  it.  He  can  demolish  the  whole  structure,  and  yet  dare  not 
remove  one  shutter  to  let  in  the  light,  whereby  the  jury  may 
see  its  way  to  a  right  verdict.  ^ 

The  act  of  1850  has  fulfilled  its  purpose;  perhaps,  a  com- 
mendable purpose.  Let  it  stand  aside.  There  is  nothing  radi- 
cal in  the  demand  for  the  repeal  of  this  act.  It  is  not  some- 
thing new  and  untried  that  is  proposed,  but  rather  a  return  to 
the  "old  paths."     The  fear  expressed  by  Judge  Kisbet  over 
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fifty  years  a^o  that  the  restriction  of  the  "good  sense"  of  the- 
judges  might  not  always  be  felt  as  any  restriction  at  all,  has 
proven  groundless  in  those  jurisdictions  where  the  old  rule  has 
always  prevailed.  It  has  worked  well  in  England,  in  our  own 
Federal  courts,  and  in  the  courts  of  many  of  our  States;  and 
the  conclusion  would  appear  to  be  irresistible  that  it  would  have 
worked  equally  as  well  had  it  been  left  in  the  juridical  system 
of  Georgia. 

As  matter  of  actual  practice,  the  judges  in  charging  under  the 
act  of  1850  become  so  nervous  in  their  effort  to  plumb  the 
requirements  of  that  act,  and  not  express  any  opinion  on  the 
facts,  that  they  frequently  fail  to  express  any  very  clear  opinion 
upon  the  law.  And  again,  in  most  cases,  the  line  of  demarka- 
tion  between  law  and  fact,  and  questions  of  mixed  law  and 
fact  is  so  shadowy,  that  the  fear  of  committing  reversible  error 
makes  the  judges  shun  these  questions  and  leave  the  jury  un- 
aided and  uninstnicted  thereon. 

There  exists  a  reason  why  the  jurors  of  1900  need  the  advice- 
and  assistance  of  the  judges  more  than  did  the  jurors  of  1850. 
Although  the  general  standard  of  intelligence  has  advanced,  it 
can  hardly  be  claimed  that  this  is  true  of  jurors,  as  a  class.     It 
is  an  admitted  fact  that  the  juries  of  Georgia,  do  not,  as  a  gen- 
eral rule,  represent  the  best  class  of  citizenship.     The  man  of 
affairs,  whose  wisdom  and  experience  eminently  fit  him  to  pass 
on  the  issues  made  in  litigated  cases,  shuns  the  jury  box;  and 
is  generally  shrewd  enough  to  avail  himself  of  some  of  the  all 
too  numerous  jury  exemptions.     His  less  intelligent  neighbor  is 
sworn  in,  and  this  kind  predominating,  they  all  the  more  need 
the  aid  and  assistance  of  the  trained  and  skilled  mind  of  the 
trial  judge  to  guide  them  to  a  right  conclusion.     Jury  duty  is 
an  incident  in  the  life  of  the  juror.     To  arrive  at  the  truth,  by 
legal  means  is  the  life  work  of  the  judge.     The  one  is  a  raw 
recruit;  the  other  is  a  veteran  of  many  forensic  battles  between 
truth  and  error,  and  between  right  and  wrong.     Let  the  veteran- 
be  free  to  pruide  and  assist  the  raw  recruit,  and  he  will  the  more 
often  hit  the  mark. 
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The  President:    The  next  paper  is  by  Mr.  J.  B  Burn- 
«ide.    Mr.  Barnside  read  the  following  paper: 

THE    ADVISABILITY    OF    THE    REPEAL    OF    "THE 
DUMB  ACT  OF  1850." 

It  has  been  truly  said  that  conservatism  is  one  of  the  most 
noteworthy  characteristics  of  the  bar.  Slow  to  indorse  any  radi- 
cal change  of  a  system  of  judicial  procedure  under  which  it  has 
been  trained,  the  conservative  bar,  it  will  be  concluded,  would  not 
acquiesce  in  a  change  for  fifty  years  without  complaint,  unless 
such  change  met  its  approbation  and  indorsement. 

Therefore  we  conclude  that  the  act  of  1850,  which  made  it 
error  for  a  judge  of  the  superior  court  "in  any  case — civil,  crimi- 
nal or  in  equity — during  its  progress  or  in  his  charge  to  the 
jurv',  to  express  or  intimate  his  opinion  as  to  what  has  or  has 
not  been  proved,  or  as  to  the  guilt  or  innocence  of  the  accused," 
did  meet  the  approval  of  the  bar.  Of  recent  years,  however, 
some  few  have  argued  that  the  act  aforesaid,  which  Judge 
Bleckley  has  styled  "The  Dumb  Act,"  is  an  unwise  law,  and  the 
advisability  of  its  repeal  has  been  made  a  subject  of  discussion 
for  the  Association ;  to  which  discussion  this  paper  is  devoted. 

Prior  to  the  adoption  of  the  "Dumb  Act"  it  was  customary 
for  a  trial  judge,  in  the  exercise  of  his  legal  prerogative,  in  the 
trial  of  a  cause,  to  sum  up  the  evidence  in  his  charge  to  the 
jury,  and  to  express  his  opinion  thereon.  But  this  power  of  the 
judge  to  give  an  expression  on  the  testimony  was  not  \nthout  its 
limits,  and  many  judgments  were  reversed  because  the  power  was 
transcended  by  the  trial  judges.  It  seemed  difficult  to  educe  a 
rule  whereby  the  respective  provinces  of  the  court  and  jury  could 
l^e  clearly  distinguished,  and  frequently  judges  would  express 
their  opinions  in  such  a  way  as  would  be  held  an  infringement  on 
the  privileges  of  the  jury,  though  not  intending  to  exert  any  un- 
due influence  over  them.  Often  the  language  employed  in  ex- 
pressing an  opiiion  on  the  facts  would  amount  to  a  direction 
rather  than  a  mere  opinion,  and  not  infrequently  there  was  an  as- 
sumption or  presupposition  of  a  fact  on  the  part  of  the  court, 
which  should  have  l>een  left  to  the  determination  of  the  jury.  In 
6  Ga.  525,  Judge  Joseph  11.  Lumpkin  uses  this  language:  "We 
must  condemn  the  practice  in  courts  of  assuming  that  any  fact 
ha?  been  established  by  the  proof,  with  the  view  to  predicate  a 
Icfiral  opinion  thereon."     Such  were  some  of  the  difficulties  in- 
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vol\ted  in  trials  by  jury  under  the  old  system,  which,  prior  ta 
the  act  of  1850,  had  become  merely  nominal. 

In  discussing  the  power  of  a  trial  judge  to  express  an  opinion 
on  the  evidence  in  5  Ga.,  471,  Judge  Lumpkin  doubts  whether 
it  would  be  wise  in  the  legislature  to  alter  the  law  as  it  then 
stood.  But  in  that  connection  he  further  says,  'and  yet  we  are- 
quite  certain,  as  we  have  heretofore  declared,  that  it  is  altogether 
better  that  judges  should  come  short  of,  rather  than  transcend 
their  power  in  expressing  their  opinion  on  the  testimony,"  and 
adds,  "In  case  of  doubt,  I  would  make  this  infringement  on 
the  privileges  of  the  jury  sufBcient  ground  for  granting  a  new 
trial."  The  following  year,  however,  all  of  Judge  Lumpkin's 
doubts  as  to  the  wisdom  of  such  a  legislative  enactment  had 
cleared  away,  for  in  6  Ga.  526,  he  says:  "I  trust  that  another 
legislature  will  not  intervene  without  its  being  made  a  distinct 
ground  of  error  for  the  court  to  intimate  its  opinion  to  the  jur^^ 
upon  the  facts  and  circumstances  of  the  case.  Until  this  is 
done  trial  by  jury  if  not  nominal  will  certainly  not  be  what 
has  been  fondly  proclaimed  by  its  eulogists — 'A  privilege  of  the 
highest  and  most  beneficial  nature.'  Better  abolish  it  altogether 
if  it  cannot  be  protected  from  the  control  of  the  co-ordinate 
branch  of  the  judiciary.  Life,  liberty  and  property  derive  but 
little  security  from  the  constitutional  form  of  trial  by  jury,  if  its 
constitutional  force  is  undermined  and  destroyed."  It  was 
doubtless  this  opinion  of  Judge  Lumpkin  which  was  directly  re- 
si>onsible  for  the  passage  of  "The  Dumb  Act,"  for  it  was 
enacted  at  the  first  session  of  the  legislature  after  the  opinion 
was  rendered. 

It  seems  unreasonable  that  this  urgent  appeal  for  the  passage- 
of  such  a  law"  should  have  been  made  without  cause  or  occasioned 
by  a  groundless  fear.  Surely  Judge  Lumpkin  was  convinced, 
from  a  familiarity  vnth  the  subject  which  his  position  on  the 
supreme  bench  afforded,  that  trial  by  jury,  if  it  had  not  become 
nominal,  was  certainly  not  what  it  had  been  fondly  claimed 
by  its  eulogists;  and  he  believed  it  necessary  to  enact  a  law  that 
would  restore  the  force  of  trial  by  jury,  which  evidently,  in  his 
opinion,  had  been  lost.  The  act  was  passed  according  to  his 
views  and  recommendations. 

The  purpose  of  the  act  was  to  throw  every  possible  safeguard 
around  the  sacred  right  of  trial  by  jury^  which  is  everywhere 


Digitized  by 


Google 


^4  17   OEOBOIA   BAK   ASSOCIATION. 

jecognized  as  one  of  the  chief  characteristics  of  free  government ; 
and  the  question  whether  the  danger  thereto  was  imminent  or  a 
mere  possibilitj^  does  not  properly  enter  into  this  discussion. 
In  either  event  the  course  of  wisdom  is  manifest,  for  why  wait 
"till  danger  is  imminent  or  for  an  actual  infringement  before 
making  a  law  preventing  the  possibility  of  infringement  ? 

The  right  of  trial  by  jury  being  held  sacred  by  all,  the  wisdom 
and  excellence  of  which  none  will  question,  for  centuries  past, 
and  at  the  present  time  recognized  es  the  great  bulwark  of 
liberty,  it  would  be  useless  and  impertinent  in  this  connection 
to  expatiate  on  its  wisdom  or  importance. 

The  sole  question  pertinent  to  this  discussion  is,  did  the  act 
in  question,  as  argued  by  some,  "strike  a  blow  at  the  very  root 
and  foundation  of  the  institution  it  intended  to  guard?"  and 
hence,  does  genuine  trial  by  jury  exist  in  Georgia  to-day  ? 

The  chief  objection  urged  against  the  law  is  that  it  deprives 
the  jury  of  the  benefit  of  the  aid  and  experience  of  the  intelligent 
judge  in  passing  upon  a  doubtful  question,  and  it  is  argued  that 
the  judge  could  be  of  invaluable  assistance  to  the  jury  in  explain- 
ing and  commenting  upon  the  weight  of  the  evidence.     Under 
what  is  called  the  historical  jury  trial  the  judge  was  allowed 
to  express  his  opinion  on  the  evidence,  but  did  it  not  virtually 
amount  to  a  trial  by  judge  and  trial  by  jury  under  that  system 
])ecome  merely  nominal  ?     How  natural  for  the  jurv  to  accept 
the  opinion  of  a  learned  judge  as  being  correct  and  base  their 
verdict  thereon.     And  even  though  as  a  rule  the  judges  were 
and  still  are,  honest,  upright,  intelligent  men,  wearing  the  er- 
mine with  that  purity  which  the  name  implies,  still  we  find 
that  reproach  was  cast  upon   the  aforesaid  historical  system. 
In  5  Ga.  488,  the  court,  in  commenting  upon  the  necessity  of 
handing  to  posterity  the  institution  of  juries  as  perfect  in  all 
respects,  quoting  the  eloquent  words  of  a  New  York  judge  which 
emphasized  the  fact  that  juries  should  be  left  to  understand 
clearly  that  they  are  to  decide  the  fact  upon  their  own  vifew  of 
the  evidence,  referring  to  the  remarks  of  the  learned  Xew  York 
chancellor,  says:   "Were  their  spirit  more  thoroughly  infused 
into  our  system,  we  should  no  longer  hear  it  cast  upon  it  as  a 
reproach,  that  the  use  of  a  jury  is  merely  to  screen  the  court 
from  the  res])onsihility  and  o<lium  of  a  decision,  which  is  in 
fact,  in  most  cases,  the  result  of  the  judge's  own  view  of  the 
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testimony.  It  is  needless  to  preserve  the  form  of  trial  by  jury, 
if  that  body  is  deprived  of  its  just  powers  and  privileges." 

So  we  see  there  must  have  been  some  necessity  for  protecting 
tlie  right  of  trial  by  jury  from  the  "control  of  the  coordinate 
branch  of  the  judiciary."  And  instead  of  striking  a  blow  at 
the  very  roQt  and  foundation  of  the  institution,  "The  Dumb 
Act"  made  jury  trials  more  particularly  trials  by  jury.  It  is 
admitted  by  those  who  favor  the  repeal  of  the  act  and  a  return 
to  the  old  system,  that  in  most  instances  the  opinion  of  the  judge 
would  control  the  verdict.  It  is  also  admitted  that  this  power  in 
the  hands  of  a  corrupt  or  prejudiced  judge  would  work  incalcula- 
ble harm  to  the  rights  of  parties,  and  "the  jury  become  as  it  did 
in  England  under  the  infamous  Lord  Jeffries,  *a  nose  of  wax,'  to 
be  moulded  as  the  judge  saw  fit."  If  a  corrupt  or  prejudiced 
judge  would  mould  wrongly,  an  upright,  honest  judge  would 
mould  rightly,  and  the  jury  at  last  would  be  ^a  nose  of  wax' 
moulded  rightly  or  wrongly  according  to  the  good  or  bad  charac- 
ter of  the  presiding  judge.  Then  the  argument  of  those  who 
favor  the  repeal  of  the  act  amounts  to  this :  Give  us  wise  and  up- 
right judges,  and  in  order  to  preserve  the  form  of  trial  by  jury, 
give  us  wax  figures  for  jurors.. 

And  we  have  to  infer  from  their  argument,  that  it  takes  this 
moulding  process  to  constitute  an  historical,  constitutional,  genu- 
ine jury  trial,  for  they  tell  us  that  the  true  jury  trial  is  whore 
tlio  judge  can  counsel,  advise,  lead  and  guide  the  jury. 

In  the  trial  of  causes  the  jury  should  have  a  specific  function 
to  perform  which  it  cannot  have  under  the  moulding  system. 

It  is  hard  to  understand  the  real  spirit  of  jury  trials  any 
other  way  than  that  it  demands  the  carrying  out  of  the  maxim, 
that  "the  judge  responds  to  the  law  and  the  jury  to  the  fact." 

If  the  evidence  in  a  ca»e  is  all  corroborative  and  unconflicting, 
the  judge  may  direct  a  verdict — a  nonsuit  may  be  granted  when 
the  evidence  fails  to  sustain  the  plaintiff's  allegations,  but  where 
there  is  an  issue  of  fact  the  jury  should  be  called  upon  to  perform 
its  function.  Could  any  other  way  have  the  spirit  and  force 
of  a  trial  by  jury?  and  it  is  the  spirit  and  force  which  is  guaran- 
teed by  the  constitution  and  not  merely  a  form  without  force. 
Yet  it  has  been  intimated  that  the  act  is  unconstitutional.  Re- 
])eal  the  act  and  we  have  the  form  of  trial  by  jury  under  the 
moulding  system'  without  the  force;  with  the  act  operative  and  of 
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force  the  moulding  is  eliminated,  and  we  have  the  true  jury  trial, 
which,  by  the  provisions  of  the  act,  cannot  be  undermined  or 
destroyed.  If  it  takes  the  force  as  well  as  the  form  to  constitute 
a  trial  by  jury,  then  the  act  is  not  unconstitutional. 

I  do  not  mean  to  reflect  in  the  least  upon  our  able,  upright  and 
honest  judges,  but  I  think  the  scope  of  their  power  is  all  sufTi- 
cient  under  the  law  as  it  now  exists,  especially  in  this  day  of 
their  election  by  popular  vote.  How  human  it  is  for  us  to  be- 
lieve, in  all  honesty,  the  statements  of  our  political  friends  as 
against  those  of  our  political  enemies;  and  in  the  trial  of  a  case 
where  one  of  the  opposing  parties  is  a  strong  political  friend  to 
the  judge  and  the  other  his  bitter  political  enemy,  how  almost 
impossible  for  him  to  be  absolutely  impartial  between  them  if 
allowed  to  give  an  expression  of  opinion  on  the  testimony,  ic 
matters  not  how  honest  he  may  be.  And  this  is  all  the  more 
true  if,  as  is  claimed  by  one  very  learned  and  able  advocate  of  the 
K^jjeal  of  the  "Dumb  Act,"  some  of  our  judges  are  "pitiably  iiid 
painfully  weak  in  the  dorsal  region,"  in  the  correctness  of  which 
statement,  however,  I  do  not  concur.  Too  much  power  in  a 
single  individual  is  dangerous,  especially  in  one  occupying  so  im- 
portant a  position  as  a  judge  of  the  superior  court. 

Let  the  act  remain  as  it  is.  It  has  worked  a  great  and  needed 
reform  in  trials  by  jury  in  Georgia.  If  it  was  an  innovation, 
it  was  one  on  the  line  of  progress.  At  the  time  of  the  passage  of 
the  act  reforms  were  neoded,  and,  speaking  of  them  in  this  con- 
nection. Judge  Lumpkin  says,  again,  in  5  Ga.  525 :  "And  why 
should  we  falter  ?  Inquiry  and  progress  are  the  vital  elements  of 
republican  government.  Our  free  institutions,  what  are  they  but 
innovations  ?  The  bulk  of  our  legislation  is  but  the  correction, 
reform  and  abolition  of  the  past.  We  owe  everything  as  a  peo- 
ple to  the  fearless  spirit  of  Truth,  and  it  is  fortunate  for  the  com- 
munity, while  the  bar  of  this  State  exercises  such  a  deserved 
influence  on  the  public  mind  as  well  as  in  public  councils,  that 
as  a  class  it  is  generally  found  on  the  side  of  common  sense  anil 
liberal  principles."  Why  return  to  the  old  paths?  Let  jurors 
who  by  the  provisions  of  the  "Dumb  Act"  are  protected  in  their 
privileges,  and  who  on  account  of  their  residence  in  the  county 
in  which  t"hey  serve,  are  qualified  to  judge  of  the  credibility  of 
witnesses  and  to  understand  the  motives  of  parties,  continue  to 
decide  issues  of  fact  unaided  and  unmoulded. 
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The  President:  Judge  F.  M.  Longley  will  read  the 
paper  of  Mr.  Frank  Harwell,  who  is  absent. 

Judge  Longley:  This  short  paper  is  by  my  friend  Mr. 
Harwell,  who  could  not  be  present,  but  who  has  observed 
the  rule  laid  down  by  Judge  Bleckley  and  alluded  to  last 
night,  that  the  one  inalienable  right  of  the  citizen  is  the 
right  not  to  be  bored  by  long  speeches  and  long  papers, 
BO  he  has  made  it  short.  I  will  read  the  paper  because  it 
differs  from  the  papers  which  have  already  been  read. 
Now  one  fact  has  come  to  my  attention  which  ought  not 
to  be  overlooked  in  this  discussion,  the  question  of 
weight  and  authority.  A  representative  of  this  county 
directed  this  inscription  to  be  placed  on  his  monument: 
"  Weight  385,  seven  feet  five  inches  tall."  He  voted  for 
the  bill,  so  it  carried  the  question  of  weight,  you  know. 

THE  ADVISABILITY  OF  THE  REPEAL  OF  THE  ACT 

OF  1850. 

I  shall,  in  the  brief  time  allotted  to  me,  give  some  reasons  why 
I  favor  the  law  as  now  codified  in  §4334  of  the  Code  of  1895, 
making  it  error  for  judges  of  the  superior  courts  of  this  State 
to  express  or  intimate  in  charges  to  juries  their  opinions  as  to 
what  has  or  has  not  been  proven.  What  I  have  to  say  is,  how- 
ever, rather  historical  than  argumentative. 

I  have  sought  to  obtain  the  opinion  of  legislators  and  Supreme 
Court  judges  on  the  law  as  it  existed  prior  to  the  passage  of  the 
Act  of  February  12,  1850,  especially  the  opinion  of  those  on  the 
bench  and  in  the  legislature  at  the  time  of  the  passage  of  that  act ; 
considering  that  these  men  were  well  qualified  to  judge  of  the 
expediency  of  the  law  as  it  then  existed,  both  because  of  tlie 
distinguished  talents  of  many  of  tliem,  and  for  the  further  rea- 
i^on  that  they  had  ample  opportunity  to  see  it  tried. 

In  tlie  Senate  Journal  I  find  this:  "Tuesday,  November  20, 
1849.  Mr.  Clark  reported  a  bill  to  prevent  the  judges  of  the 
several  superior  courts  in  this  State  from  making  certain 
charges  or  giving  their  opinions  to  or  in  the  hearing  of  the  jury, 
and  to  define  the  same  as  error,  which  was  read  the  first  time.'' 
This  Clark  was  no  other  than  our  well-beloved  Judffe  Richard 
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]I.  Clark.  Mr.  Bailev  (David  J.  Bailey)  offered  some  amend- 
luent^^,  eliaiigiiig  the  fomi,  but  not  the  sense  of  the  bill,  which 
were  accepted,  and  the  bill  passed  the  Senate,  so  far  as  appears^ 
without  opposition.  In  the  Senate  at  the  time,  among  other  well- 
known  men,  there  were,  in  addition  to  Richard  H.  Clark  and 
David  J.  Bailey,  Andrew  J  Aliller  of  Richmond,  Blount  C'. 
Ferrell  of  my  own  county  of  Troup,  AVilliam  B.  Wofford,  w^ho 
was  President  of  the  Senate,  and  Joseph  E.  BrowTi.  In  the  House 
Pebruary  12,  lsr>0,  on  a  call  for  the  yeas  and  nays  by  Mr.  Mc- 
Dougald  of  ifusc^ogee,  the  Journal  shows  52  for  and  35  against 
the  l»ill.  Among  those  voting  for  the  bill  were  Young  L.  G. 
Harris  of  Clarke,  (Jeo.  AV.  Fish  and  James  A.  Nisbet  of  Bibb, 
iuH}.  P.  Harrison  of  Chatham,  Charles  J.  Jenkins  of  Richmond, 
L.  J.  Gartrell  of  AVilkes,  Joel  AV.  Terrell  of  Coweta,  Jas.  H. 
^IcAVliorter  of  Oglethorpe,  John  G.*  Westmoreland  of  Pike, 
K(»l)ert  P.  Trippe  of  Monroe,  and  John  L.  Erwin  of  Washington. 
.Vniong  those  voting  against  the  bill  were,  Edmimd  B.  Gresham 
<>f  Burke,  Thos.  Akin  of  DeKalb,  Joseph  DuBignon  of  Glynn, 
William  J.  Lawton  of  Screven,  and  Theophilus  J.  Hill  of  Wal- 
ton. Among  those  not  voting  were,  Geo.  O.  Dawson  of  Greene, 
Kdmiuul  II.  Worrell  of  Talbot,  and  Linton  Stephens  of  Talia- 
ferro. The  weight  of  numbers  and,  so  far  as  I  am  able  to  judge, 
the  weight  of  tah^it  were  for  the  bill. 

Wliat  was  the  o])inion  of  our  Supreme  Court  of  1849-50, 
Lumpkin,  Ni<l)et  and  Warner?  T  have  found  no  expression 
from  Judge  Warner.  Judge  Xisl>et  said  in  Holder  v.  The 
State,  decided  in  1S4S  (5  (Ja.  442);  ''As  I  took  occasion  to 
say,  in  the  case  of  Anderson  and  Others  v.  The  State  of  Oeorgia^ 
the  right  of  expressing  an  opinion  on  the  facts,  is  of  doubtful 
])ropriety.  Indeed,  1  there  said,  *1  do  not  think  that  the  court 
ought  to  give  an  opinion,  but  that  the  judge's  power  should  be 
limited  to  summing  up  the  facts,  and  to  inferences  of  law  de- 
ducihie  from  ihem.'  T  must  here  re])eat  the  same  conviction.  In 
])ractioe,  it  controls  the  verdict  in  nine  ca-^es  in  ten.  It  therefore 
defeats  the  right  of  trial  by  jury,  guaranteed  by  the  Constitu- 
tion, and  relieve^  the  jury  from  that  responsibility  which  is 
necessary  to  a  proper  discliarg(»  of  their  peculiar  duty  of  giving 
judgment  on  tlie  facts.  It  seems  to  me  that  it  is  particularly 
wrong  in  view  of  the  fact,  that,  except  in  a  few  distinguished  in- 
stances, the  verdict  of  a  jury  cannot  be  reached  for  a  finding 
<'ontrary  to  the  facts,  by  any  corrective  tribunal.     Through  the 
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jury,  therefore,  the  judge,  as  a  general  rule,  is  made  irresponsi- 
ble for  his  opinions  on  the  evidence.  I  am  aware,  too,  that  there 
are  cases  where  such  a  power  in  the  court  is  not  only  desirable 
but  necessary.  In  casas  of  great  complexity,  it  is  right  that  the 
jury  should  have  the  aid  of  the  court  in  making  up  their  verdict. 
How  to  limit  the  right  of  opinion,  so  as  to  secure  it  from  abuse,  and 
yet  secure  its  advantages,  is  the  difficulty."  Oases  of  complexity 
involving  accounting,  etc.,  it  may  be  remarked,  have  been  pro- 
vided for  by  the  appointment  of  auditors.  And  it  is  customary, 
where  the  facts  of  the  case  are  complicated  and  involved,  for  the 
judge  to  submit  certain  questions  of .  fact  to  the  jury,  and  upon 
their  finding  to  frame  his  judgment  or  decree. 

Judge  Joseph  Henry  Lumpkin,  in  Robinson  v.  Schly  and 
Cooper,  decided  in  1840  (0  Ga.  52G),  said,  in  commenting  on 
the  practice  of  the  judge  expressing  his  opinion  on  the  evidence: 
•*The  growing  intelligence  of  our  people,  and  our  special  jury 
trial  render  this  practice  wholly  unnecessary.  The  jury  aro 
.<worn  to  exprei?s  their  opinion  upon  the  facts,  by  their  verdict. 
'J'he  opinion  of  the  judge  is  not  given,  even  under  the  sanction 
<»f  his  oath  of  otiice.  lie  is  Sironi  only  to  administer  the  law. 
AVhy  should  the  presiding  judge  be  allowed  to  declare  his  opin- 
ion upon  the  facts  without  being  sworn,  when  no  one.  else, 
neither  juror  nor  witness,  nor  any  other  person,  is  permitted 
to  do  so?  I  tnist  that  another  legislature  wdll  not  intervene 
without  its  being  made  a  distinct  ground  of  error,  for  the  court 
to  intimate  its  opinion  to  the  jury,  upon  the  facts  and  circum- 
stances of  the  case.  Until  this  is  done,  trial  by  jury,  if  not 
•  nominal,  will  certainly  not  be  what  it  has  been  fondly  pro- 
<»laimed  by  its  eulogists — 'A  privilege  of  the  highest  and^most 
beneficial  nature.'  Better  abolish  it  altogether,  if  it  cannot  he 
])rotected  from  the  control  of  the  co-ordinate  branch  of  the  Judi- 
ciary. Life,  liberty  and  ]>}oi)erty  derive  but  little  secru'ity  from 
tlie  constitutional  forvt  of  trial  by  jury,  if  its  constitutional  force 
is '  undermined  and  destroyed." 

It  would  probably  be  a  difticult  problem  for  the  profoundest 
student  of  history  to  say  what  Jury  Trial  was  when  it  first  origin- 
ated. From  the  generally  accepted  fact,  however,  that  originally 
juries  were  summoned  from  the  vicinage  and  rendercxl  their  ver- 
^licts,  not  from  evidence  submitted  on  the  trial,  .but  from  their 
^\vr\  knowledge  of  the  circumstances,  T  should  think  that  if  there 
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were  judges,  they  did  not  then  express  any  opinion  on  the  suffi- 
ciency of  the  proof  for  the  very  palpable  reason  that  they  couZcT 
not,  the  facts  being  solely  within  the  breasts  of  the  jurymen  sum- 
moned to  try  the  case.  It  seems  probable  therefore  that  in  the- 
origvnol  jury  trial,  no  opinion  on  the  facts  was  expressed  bv 
the  judge,  but  that  judges  arrogated  to  themselves  this  privilege,- 
as  power  so  often  acquires  greater  power  by  almost  imperceptible 
increments.  Therefore  the  wisdom  of  the  saying  "Eternal  vigi- 
lance is  the  price  of  liberty." 

I  do  not  see  in  the  passage  quoted  from  Blackstone  any  au- 
thority for  the  practice  of  the  judge  giving  an  opinion  on  the 
facts.  He  says,  Book  III,  paragraph  375  :  "When  the  evidence 
is  gone  through  on  both  sides,  the  judge  in  the  presence  of  tlie 
parties,  the  counsel,  and  all  others,  sums  up  the  whole  to  the 
jury;  omitting  all  superfluous  circumstances,  observing  where- 
in the  main  question  and  principal  issue  lies,  stating  what  evi- 
dence has  been  given  to  support  it,  with  such  remarks  as  lie 
thinks  necessary  for  their  direction,  and  giving  them  hu^  opin- 
ion in  matters  of  law  arising  upon  that  evidence."  The  lan- 
guage is  ^'opinion  in  matters  of  law."  See  also,  Johnson  r. 
Kiusey  (7  Ga.  431).  But  conceding  for  the  sake  of  the  argu- 
ment, that  it  was  the  practice  in  England  in  1776  for  the  judge 
to  give  his  opinion  on  the  facti;,  and  therefore  the  common  law  of 
this  land,  will  it  be  contended  for  that  reason  it  is  wise  to-day  ? 
There  certainly  was  more  reason  for  the  practice  then  when  ig- 
norance was  the  rule  and  education  the  exception  among  the 
common  people;  but  as  education  moves  forward  in  its  onward 
march  tlie  alleged  objection,  namely,  the  incapacity  of  jurors,* 
has  le?s  and  less  to  commend  it.  Certainly,  juries  coming  from 
the  county  of  witnesses'  residence  are  better  qualified  to  pai^s 
upon  the  weight  and  credibility  of  testimony  than  the  judge  to 
whom  the  witnesses  are  strangei-s.  How  true  it  is  that  now  you 
often  see  upon  juries  men  whoj^e  discriminating  judgment  \^ 
not  surpassed  bv  that  of  the  judge  upon  the  bench.  Even  in 
]S49  Judge  Lumpkin  said,  in  House  r.  Potts  (0  Ga.  345),  in 
conunenting  upon  a  statute  of  Xorth  Carolina  forbidding  the 
judge  to  give  an  opinion  whether  the  fact  is  fully  proven,  etc.: 
'*rt  is  not  my  purpose  to  discuss  the  wisdom  and  expediency  of 
such  a  law.  T  would  take  the  liberty  of  suggesting,  however,  tha' 
the  general  diffusion  of  kuowle<lge  and  education  among  the  peo- 
ple of  this  country  much  better  tits  them  for  weigliing  and  coni- 
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-paring  the  evidence,  than  in  any  other  nation  or  age  since  the 
institntion  of  trial  by  Jury."  Doubtless  for  these  reasons,  and 
•others  I  have  not  attempted  to  give,  the  tendency  of  legislation 
in  the  United  States  has  been  in  the  direction  of  our  Act  of  1850, 
so  that  now  twenty-nine  States,  including  Georgia,  have  constitu- 
tional or  statutory  provisions  similar  to  ours,  as  against  ten 
States  having  still  the  English  practice.  In  Xew  Hampshire,  in 
a  recent  decision  on  this  question,  there  is  a  dictum  to  the  effect 
that  the  practice  of  expressing  an  opinion  on  the  weight  of  the 
evidence  is  obsolete.  State  r.  Pike,  49  X.  H.  416.  See  Vol.  11, 
Enc.  PL  &  Pr.  102,  note,  for  other  Xew  Hampshire  decisions  to 
the  same  effect.  In  Wisconsin  the  expression  of  an  opinion  on 
the  evidence  is  permitted  in  civil  cases;  in  criminal  cases  an 
opinion  upon  the  weight  of  the  evidence  would  probably  be 
erroneous?.     Benedict  vs.  State,  14  Wisconsin,  423. 

Does  not  gi'CHter  reason  now  exist  than  ever  before  for  the  law 
as  we  have  it?  The  growth  of  great  trusts  and  powerful  com- 
)»inations  of  capital,  having  almost  unlimited  wealth,  wielding 
such  immense  influence  as  in  some  States  to  practically  control 
legislation  and,  it  is  to  be  feared,  in  some  jurisdictions  not  with 
out  their  influences  on  the  bench,  pre?^ent  greater  dangers  than 
ever  before  in  the  administration  of  law  and  justice. 

If  ever  there  should  come  a  time  when  one  of  our  Greorgia 
judges  can  be  corrupted  or  swerved  even  a  hair's  breadth  from 
his  plain  duty,  is  there  not  a  greater  probability  that  orie  man 
may  be  corrupted  or  influenced  than  the  trhole  peopM  The 
]>roposition  needs  no  argument.  It  is  not  sufficient  to  tel'i  us 
tliat  our  present  judges  are  true  and  unpurchaseable;  that  may  be 
and  doubtless  is  true,  and  it  is  devoutly  wished  it  may  ever  con- 
tinue to  be  so.  But  great  rights,  palladiums  of  our  liberties,  like 
habeas  corpus,  uninfluenced  and  untrammeled  trial  by  jury,  do 
not  have  their  being  from  any  present  need  or  present  danger, 
luit  for  what  may  happen,  for  the  future  and  those  coming  after 
us.     I  must  insist  that  our  law  is  best  as  it  is. 

Mr.  Longley:  Mr.  President,  I  don't  desire  to  make 
any  remarks  further  than  to  say  that  I  heartily  indorse 
the  "Dumb  Act.''  I  believe  candidly  that  our  judges, 
like  sheep  before  the  shearers,  ought  to  be  dumb  on  all 
questions  of  fact.    The  judge  for  the  law  and  the  jury 
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for  the  fact.  They  are  just  as  able  and  competent  to  de- 
cide questions  of  fact  as  the  judges. 

The  President:  Judge  Hillyer,  I  believe  you  are  a 
friend  of  this  measure,  and  as  everybody  so  far  has  op- 
posed it,  I  will  call  ou  you  for  a  word  in  its  favor. 

Mr.  Hillyer:  Mr.  President,  I  will  detain  the  Associa- 
tion but  a  very  few  minutes.  I  am  second  to  none  in  my 
veneration  for  the  utterances  of  our  fathers,  but  we  all 
know  that  it  is  the  constant  work  of  the  legislature  to 
make  changes  and  amendments  in  both  the  judicial  and 
legislative  practices  which  come  down  to  us  from  them, 
and  I  don't  think  the  present  instance  is  to  be  distin- 
guished from  other  cases  in  which  the  present  generation 
may  consider  whether  an  amendment  or  change  may  be 
required.  It  is  unjust  to  make  any  comparison  between 
what  veneration  is  due  from  us  to  those  fathers  who  pre- 
ceded 1850  as  compared  with  those  of  that  particular 
date,  but  I  think  the  true  test  of  this  question  is  to  judge 
the  present  state  of  the  law  as  to  methods  and  remedies 
and  effect  of  remedial  procedure  by  its  results.  Now 
an  immense  amount  of  thought  has  been  particularly  di- 
rected to  the  necessity  for  reform  in  criminal  law  and 
criminal  procedure  rather  than  to  civil  remedies  and 
practice. 

What  are  the  facts  ?  What  are  the  evils  by  which  we 
are  to  day  confronted?  The  true  comparison  here  is  not 
what  judges  and  legislators  wrote  and  said  in  1850,  as 
compared  with  what  we  may  think  and  write  and  say  in 
this  day,  but  rather  under  the  laws  and  procedure  exist- 
ing in  that  day  to  what  extent  were  the  innocent  protected 
in  their  rights.  I  am  old  enough  to  have  lived  prior  to 
1850.  I  was  not  then  in  the  practice,  but  I  am  old  enough 
to  remember,  and  I  know  that  under  the  protection  of  the 
laws  of  our  State  then  it  was  possible  for  a  citizen  to  go 
in  and  out  in  the  performance  of  his  duty,  in  all  his  ^vo- 
cations, or  in  his  pleasures,  day  or  night,  with  safety  to 
his  person  and  his  property.     I  have  had  occasion  to  say 
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in  this  presence  on  a  previous  occasion,  and  it  cannot  be 
denied,  that  prior  to  1850  the  grosser  crimes  were  almost 
unknown  in  our  State.  It  would  be  above  rather  than 
below  the  mark  to  say  that  in  the  annual  rounds  on  the 
circuit  our  judges  were  called  on  to  try  more  than  two 
capital  cases  in  a  year  on  an  average;  one  in  the  sprini^ 
and  one  in  the  fall  would  make  a  fair  average.  That  I 
know  was  the  case  in  the  Western  Circuit,  even  for  some 
years  after  the  passage  of  this  particular  act.  Now  I 
don't  mean  to  say  that  the  greater  prevalence  of  crime  in 
later  days  is  attributable  to  this  act.  For  one,  I  take  it 
simply  as  a  part  of  the  system  or  order  of  things  under 
which  we  are  living.  It  is  not  confined  merely  to  our 
own  State,  but  the  whole  United  States  show  homicides 
amounting  to  10,000  a  year  and  over  from  pistol  wounds; 
add  to  these  those  not  fatally  wounded  and  the  number 
would  probably  reach  50,000  every  year.  As  to  the  num- 
ber of  burglaries  and  robberies  and  other  grosser  crimes, 
we  have  no  such  accurate  statistics  upon  which  to  make  a 
comparison  between  the  population  of  the  State  of  Geor- 
gia and  the  United  States.  There  are  between  two  hun- 
dred and  three  hundred  and  fifty  homicides  annually  in 
our  State.  There  are  in  the  United  States  twenty-five 
homicides  a  day  on  an  average;  two  hundred  persons 
shot  or  stabbed  in  a  day.  Mr.  President,  more  people 
have  been  killed  and  wounded  in  the  United  States  by 
violence  since  this  body  has  been  in  session  than  were 
lost  by  wounds  by  the  "Rough  Riders''  in  the  battles 
around  Santiago. 

Now  the  question  is,  what  will  you  do  about  it?  I  don't 
say  that  the  repeal  of  this  act  would  remedy  all  of  these 
evils,  but  repeal  the  act  and  it  is  certain  that  this  in- 
crease of  crime  will  be  met  by  means  more  speedy  and 
more  effective.  Compare  the  returns  in  this  State,  with 
laws  that  lean  so  much  towards  the  escape  of  the  guilty, 
with  the  countries  in  which  there  is  a  more  rigid  enforce- 
ment of  the  law.     Homicides  in  England  average  one  to 
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four  millions  annually.  According  to  that  we  should 
have  eight  or  ten  in  Georgia  annually  instead  of  three 
hundred.  There  are  more  homicides  in  ten  or  twelve 
counties  in  the  United  States  than  there  are  in  many  of 
the  larger  states  in  Europe.  And  why  ?  Well,  one  dif- 
ference existing  is  that  in  England  and  in  Prussia  the 
judges  exercise  the  functions  of  judges,  and  the  judges 
are  revered.  They  are  looked  up  to,  and  instead  of 
having  flippant  remarks  made,  the  Court  is  looked  on  as 
one  worthy  of  confidence.  As  a  consequence  more  correct 
results  are  obtained  in  the  administration  of  justice.  Now 
it  has  been  said  here  that  there  are  twenty-six  other 
States  in  America  which  have  provisions  in  their  laws 
similar  to  the  one  on  our  statute  book.  I  have  not  criti- 
cally examined  them,  nor  have  our  friends  quoted  them. 
I  think,  however,  you  will  find  that  few,  if  any,  have 
statutes  which  are  as  radical  as  ours.  Our  statute  does 
not  make  it  reversible  error,  ground  of  error,  but  it  im- 
peratively requires  a  new  trial  where  the  judge  expresses 
or  intimates  an  opinion,  whether  it  does  any  harm  or  not. 
Mr.  President  and  gentlemen,  our  reports  are  full  of 
cases  in  which  the  Supreme  Court  have  reversed  the  judg- 
ment of  the  court  below,  and  in  the  same  breath  have 
said  that  the  verdict  was  right  and  ought  to  have  stood, 
and  they  would  let  it  stand,  but  by  the  imperative  lan- 
guage of  this  statute  they  were  required  to  set  it  aside 
and  grant  a  new  trial.  In  most  of  the  cases  cited  in  these 
papers  where  the  verdicts  have  been  set  aside  on  this 
technicality,  the  Supreme  Court  have  offered  an  apology 
for  setting  it  aside.  The  Court  have  been  very  careful  to 
let  the  public  know  why  they  did  a  thing  contrary  to  jus-' 
tice,  giving  as  a  reason  that  it  was  owing  to  the  impera- 
tive language  of  the  statute  by  which  the  court  is  con- 
trolled. Gentlemen,  as  I  said  here  on  a  former  occasion, 
in  1894,  and  again  in  1896,  as  members  of  this  Association 
and  as  members  of  the  profession,  it  is  incumbent  on  us, 
and  the  public  looks  to  the  legal  profession,  to  urge  the 
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remedies  for  these  evils.  I  remember  to  have  said  in 
1896,  and  it  has  well  been  said  here  that  sometinxes  force 
is  added  by  repetition,  and  I  believe  that  applies  with 
particular  force  to  what  I  want  to  quote.  I  cannot  lay 
my  hand  on  it,  but  in  the  comparison  made  the  writer 
shows  that  this  is  the  only  instance  produced  anywhere 
where  the  State  has  carefully  laid  aside  the  better  means, 
the  more  skillful  means,  and  resorted  to  one  less  so.  The 
illustration  is  that  when  a  person  meets  with  an  accident 
and  a  bone  is  broken  or  an  artery  cut,  we  do  not  go  hap- 
hazard out  in  the  street  to  get  some  one  to  deal  with  the 
case,  but  we  send  for  askillful  surgeon  who  knows  when 
and  how  to  cut.  So  it  should  be  in  judicial  investigation. 
I  do  not  appreciate  but  am  rather  surprised  at  the  idea 
that  the  country  will  be  ruined  if  the  judges  are  allowed 
to  merely  express  an  opinion.  It  seems  to  me  that  it  is 
not  founded  on  good  reason.  Conservatism  is  appealed 
to — the  conservatism  that  has  existed  for  fifty  years,  but 
where  is  the  conservatism  and  experience  that  existed  for 
one  hundred  years  previously,  in  which  men  were  pro- 
tected in  their  rights  and  property?  The  rule  on  this 
subject  was  changed  by  the  Act  of  1850,  and  why  cannot 
it  be  reviewed  in  the  light  of  present  experience  ?  For  my 
own  part  I  trust  not  merely  this  measure,  but  the  others 
still  open  before  the  Legislature,  shall  still  be  urged  and 
efforts  made  to  procure  legislation,  remedial  legislation, 
from  that  body  that  shall  cause  many  reforms  in  the 
criminal  law. 

Judge  Bleckley:  Would  it  interfere  with  the  established 
program  for  me  to  be  heard,  very  briefly,  at  this  point?  I 
am  in  a  nervous  condition  that  makes  it  desirable  for  me 
to  speak  now,  if  I  speak  at  all. 

I  think  I  am  a  member  of  this  Association,  although  I 
am  not  here  now  as  a  member,  but  as  an  invited  guest.  I 
consider  myself  as  holding  a  brief  with  the  rest  of  you  in 
the  trial  of  this  case.  I  denominate  it  in  my  own  mind  a 
case  proceeding  ex  parte^  and  would  enter  it  on   the 
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docket  "ea?  parte  Truth."  Truth  is  the  client  of  us  all. 
There  is  but  one  party  to  the  case.  I  know  we  all  have  the 
same  object — to  reach  a  correct  verdict  in  favor  of  truth. 
We  have  a  higher  reward  than  any  pecuniary  compensa- 
tion or  the  triumph  of  victory— the  triumph  of  truth — if 
we  arrive  at  a  just  and  proper  conclusion. 

There  is  a  striking  analogy  between  the  question  now 
open,  and  what  is  called  the  money  question.  We  have 
all  heard  of  "gold  bugs,"  but  I  believe  no  ''silver  bugs" 
have  appeared  in  any  of  the  political  discussions,  and 
this  is  because  the  "silver  bugs,"  in  theory,  are  bi-metal- 
lisis,  and  are  opposed  to  the  *•  gold  bugs"  because  they 
want  both  gold  and  silver.  In  other  words,  I  should  say 
that  the  truth  in  this  question  lies  between  the  persons 
entertaining  the  mono- juridical  theory  and  the  bi-jurid- 
ical  theory  Now  I  was  delighted  with  the  able  discussion 
of  our  new  brother  (Mr.  Burnside},  if  he  is  new  to  you,  he 
is  to  me,  for  really  I  don^t  know  him,  but  I  now  know 
him  as  a  lawyer,  a  man  having  the  true  legal  touch,  for  I 
am  an  expert  in  legal  music.  I  was  struck  with  his  music. 
He  thinks  we  must  have  a  "gold  bug"  or  a  "silver  bug." 
He  believes  that  we  must  have  a  mono-juristical  system, 
no  matter  which  way  you  take  it.  He  says  the  verdict  is 
made  by  the  jury  or  made  by  the  judge.  I  say  that  the 
true  verdict  involves  the  cooperation  of  the  judge  and  the 
jury,  and  that  there  are  thirteen  jurymen  instead  of  twelve. 
That  is  my  doctrine.  It  is  historical.  It  is  admitted  in 
the  case,  that  the  judge  in  the  trial  by  jury,  as  we  derived 
it  from  England,  expressed  an  opinion,  and  it  was  his  duty 
to  instruct  them  throughout  the  case.  In  the  trial  the 
judge  cooperated  with  them.  If  the  jury  were  the  phi 
losophers,  the  judge  was  the  logician.  He  formed  an  opin- 
ion upon  the  evidence,  if  not  in  writing,  and  drew  infer- 
ences according  to  the  laws  of  logic.  If  all  the  evidence 
brought  out  was  direct  the  jury  would  not  need  the  aid  of 
the  judge.  If  the  jury  had  evidence  of  their  own  you 
would  not  need  any  logic.    But  we  do  not  have  evidence 
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plain  and  direct,  such  as  the  mathematical  proposition 
that  two  and  two  make  four— we  do  not  have  evidence  of 
that  sort.  In  our  courts  we  do  not  try  cases  upon  what 
people  know  by  their  own  senses;  they  have  to  make  in- 
ferences and  apply  the  laws  of  logic,  and  that  is  why  a 
verdict  is  a  combination  of  fact,  law  and  logic.  Now  there 
is  more  logic  seated  on  the  bench  in  any  superior  court 
in  this  State  than  there  is  seated  in  the  jury-box.  There 
is  more  logical  power  and  more  logical  training  on  the 
judicial  seat  than  in  the  seats  occupied  by  those  who  make 
our  verdicts.  Why,  gentlemen,  there  is  no  comparison  in 
competency  or  qualification  to  draw  inferences  from  tlie 
facts;  but  still,  the  judge  is  only  one  individual,  and  I 
think  it  would  be  improper  to  allow  these  twelve  others 
to  be  bound  by  his  logic,  but  he  can  supply  them  with 
such  logic  as  he  may  have  in  stock,  or  any  he  may  be  abh^ 
to  procure.  I  have  seen  in  the  few  cases  I  have  tried  in 
the  superior  courts — I  never  presided  over  many,  one  c>r 
two  when  the  judge  was  disqualified — that  a  judge  could 
use  all  the  logic  he  had.  Well,  the  whole  thing  is  this, 
we  have  through  our  juridical  system — I  want  to  ask  our 
friend  here  whether  I  should  say  juridical  or  juristical  ? 

Mr.  Gregory:  Whichever  one  you  say,  sir. 

Judge  Bleckley:  The  whole  question  is  to  obtain  the 
best  results,  and  to  give  the  jury  the  benefit  of  the  judge's 
training  and  his  logic  so  that  we  can  get  the  best  music. 

The  President :  Major  Meldrim,  you  are  opposed  to  the 
repeal,  and  if  you  can  you  will  be  in  order  to  answer  the 
Chief  Justice. 

Mr.  Meldrim  :  Do  what  ? 

The  President :  Answer  the  Chief  Justice. 

Mr.  Meldrim  :  No  man  has  ever  been  able  to  answer  the 
Chief  Justice. 

Judge  Bleckley :  I  am  not  Chief  Justice,  I  am  only 
associate  counsel  in  this  case. 

Mr.  Meldrim  :  I  don't  know  that  I  can  add  anything  to 
what  has  been  said  in  this  discussion.    Under  the  views  I 
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•entertain  it  can  have  no  marked  interest,  but  seems  to  me 
to  be  fatile.  In  1860  the  present  law  was  enacted.  It  is 
in  the  present  Constitution  of  our  State,  and  it  is  a  fact 
til  at  a  majority  of  the  States  of  the  American  Union  have 
adopted  similar  legislation.  To  repeal  the  act  of  1860 
will  not  repeal  that  provision  in  our  Constitution,  which 
declares  that  on  the  criminal  side  of  the  court  juries  are 
the  judges  of  the  law  as  well  as  the  facts.  What  benefit, 
therefore,  could  we  derive  from  the  repeal  of  the  act  of 
1850,  unless  we  at  the  same  time  could  repeal  that  pro- 
vision of  our  Constitution  ?  I  have,  however,  been  struck 
by  this  proposition  :  the  gentleman  who  read  the  first  pa- 
per, as  it  seems  to  me,  bases  his  argument  on  false 
premises.  He  assumes  that  the  judge  of  the  court,  be- 
cause he  can  grant  a  new  trial,  should,  therefore,  be  per- 
mitted during  the  course  of  the  trial,  to  express  an  opin- 
ion upon  the  evidence.  I  dispute  the  premise.  I  insist 
that  the  trial  judge  has  no  right  to  grant  a  motion  for  new 
trial  if  there  be  any  evidence  to  sustain  the  finding.  He 
says  that  the  judge  of  the  superior  court  has  a  right  to 
grant  a  nonsuit ;  he  has  a  right  to  determine  whether  the 
case  shall  be  passed  on  by  the  jury.  I  dispute  the 
proposition  as  a  matter  of  law.  The  judge  has  a  right 
to  grant  a  nonsuit  where  there  is  no  fact  proven,  or 
where  there  is.  an  inability  to  prove  any  fact  that 
would  sustain  the  plaintiff's  case,  but  if  there  be  a 
single  proven  fact,  or  where  there  is  a  single  inference 
from  facts  proven,  then  the  court  has  no  right  to  grant  a 
nonsuit.  I  have  given  in  the  proposition,  it  seems  to  me, 
the  whole  law  on  which  he  bases  his  argument.  In  the 
decision  in  57th  Georgia,  the  precise  question  arose  from 
a  decision  made  by  Judge  Charles  McDonald,  wherein  the 
judgment  was  reversed  because  he  attempted  to  direct  a 
verdict.  Now  it  is  said  in  that  decision  that  the  judge 
has  a  right  to  express  an  opinion  ;  he  has  a  right  all  along 
to  express  an  opinion  on  the  facts,  provided  he  did  not 
direct  a  verdict.    Now  it  is  stated,  or  has  been  stated,  that 
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in  nine  cases  out  of  ten  the  jury  will  be  governed  and  con- 
trolled by  a  clean-cut  and  strong  expression  by  the  judge. 
If  the  judge  has  not  the  power  to  impress  his  own  opinion 
upon  the  minds  of  the  jury,  then  his  directions  to  the  jury 
will  not  be  observed  or  followed.  If  you  concede  that 
the  old  law  was  right,  then  you  concede  that  the  judge  of 
the  superior  court  has  a  right  to  express  his  opinion  ;  you 
concede  that  in  nine  cases  out  of  ten  the  jury  will  be  gov- 
erned and  controlled  by  that  expression  of  opinion.  If 
the  jury  is  not  to  be  governed  by  the  expression  of  opin- 
ion, then  why  express  the  opinion  ?  If  it  is  to  fall  upon 
barren  soil,  and  bring  forth  no  good  fruit,  why  express  the 
opinion  ?  No,  sir,  the  clean,  strong  and  able  judge,  who 
expresses  directly  and  forcibly  his  opinion,  does  control 
the  jury  in  its  verdict.  Now  the  vice  of  the  old  law  con- 
sisted in  the  fact  that  the  judge  was  enabled  to  control 
the  jury  by  indirect  methods.  He  was  permitted  to  ex- 
press an  opinion  and  control  the  jury  by  indirection,  but 
he  could  not  control  their  verdict  by  direct  methods  ; 
hence  the  legislation  was  wise.  The  legislature  stepped 
in  and  said,  "No,  you  cannot  argue,  you  cannot  by  sug- 
gestion or  intimation  obtain  a  verdict  from  them  from 
which  there  is  no  appeal.  You  must  not  express  an  opin- 
ion, but  you  must  leave  the  question  of  fact  to  the  jurj^ 
and  then  if  they  err,  there  is  a  remedy.  If  the  verdict  is 
without  evidence  to  support  it,  if  there  is  no  conflict  in 
the  evidence,  and  the  verdict  is  so  conflicting  as  to  shock 
the  moral  sense,  to  suggest  bias  and  prejudice,  then  you 
can  sit  in  judgment  on  the  handiwork  of  the  jury,  but  you 
shall  not  sit  in  judgment  on'  your  own  faults."  That  de- 
cision has  found  expression  in  comparatively  recent  legis- 
lation in  this  State.  Where  a  judge  of  the  superior  court 
bench  rises  to  the  supreme  court  bench,  that  judge  of  the 
supreme  court  is  disqualified  from  passing  judgment  on 
the  decisions  which  he  rendered  in  the  court  below. 

The  principle  is  followed  more   or  less  thoughout  our 
legislation,  and  throughout  the  legislation  of  other  States, 


Digitized  by 


Google 


50  17    GEORGIA    BAR    ASSOCIATION. 

and  has  been  crystallized  in  the  paragraph  of  our  own  con- 
stitution, which  declares  that  the  juries  shall  be  the  judges 
of  the  law  as  well  as  the  fact  in  criminal  cases. 

One  word  in  conclusion.  My  friend  Judge  Hilly er,  in 
his  argument  has  touched  one  question.  He  would  prob- 
ably deny  that  the  administration  of  the  criminal  law  is 
defective  except  in  one  respect.  In  this  present  day,  I 
dare  say  that  in  the  administration  of  the  criminal  law 
the  most  striking  characteristic  is  indecent  haste.  I  stand 
here  to  protest,  because  there  is  a  loud  clamor  for  the 
courts  to  be  convened  instantly.  While  there  is  great  ex- 
citement, juries  are  being  impaneled  and  men  tried  for 
their  lives.  The  speed  we  are  making  is  sometimes  ob- 
tained at  the  sacrifice  of  justice. 

My  friend  has  remarked  that  we  all  know  the  whole 
system  of  jurisprudence  would  not  be  imperiled  because 
the  judge  merely  expressed  an  opinion.  The  mere  ex- 
pression of  opinion  from  the  judge  on  the  bench,  which 
is  a  clean-cut  statement  of  all  the  facts,  stated  to  the 
jury  would  in  a  majority  of  cases  control  their  verdict. 
If  we  could  always  have  men  on  the  bench  such  as  we 
have  today  in  Georgia,  there  might  be  no  objection  to  it. 
In  my  library  with  the  book  which  gives  the  lives  of  the 
.Lords  Chancellor  and  Chief  Justices  of  England,  I  have 
another  book  quite  as  large,  called  the  "Atrocious 
Justices''  There  were  enough  atrocious  judges  in  Eng- 
land to  fill  a  book.  It  may  be  that  the  time  will  come  in 
Georgia  when  we  will  have  at  least  one  judge  to  be  added 
to  that  book.  The  court  organized  with  Lumpkin,  that 
man  of  pure  thought,  who  lived  for  all  that  was  honor- 
able and  good,  and  Nisbet,  with  his  wonderful  learning, 
appealed  to  the  legislature  of  our  own  State,  and  it  was 
in  obedience  to  that  appeal  from  that  great  tribunal,  with 
Kisbet  and  Lumpkin  on  the  bench,  that  the  people  of 
Georgia  through  their  legislature  acted.  It  was  in  obedi- 
ence to  the  same  idea  that  a  great  majority  of  the  States 
in  the  American  Union  have  fallen  in  line,  and  I  believe 
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that  any  effort  on  the  part  of  our  association  to  repeal 
that  act  would  not  only  be  useless  but  unwise. 

The  President :  The  next  in  order  is  the  paper  of  Mr. 
0.  P.  Steed. 

Mr.  Steed  :  Most  of  what  I  had  to  say  on  the  subject  in 
the  way  of  judicial  expression  has  already  been  said,  so  I 
will  confine  myself  to  what  I  have  written  briefly  in  con- 
clusion. 

THE  ACT  OF  1850. 

(leorgia  is  one  of  that  majority  of  States  in  the  Union  which 
by  statute  prohibits  the  trial  judge  from  expressing  to  \\vi 
jury  any  opinion  on  the  facts  of  the  case  on  trial. 

A  few  opinions  of  the  judges  delivered  about  the  time  that 
law  was  enacted  may  indicate  the  reasons  of  its  enactment. 

!Xisbet,  judge,  in  Holder  v.  State,  5  Ga.  442,  says:  "Indee<l, 
I  then  said,  ^I  do  not  think  that  the  court  ought  to  give  an 
opinion,  but  that  the  judge's  power  should  be  limited  to  sum- 
ming up  the  facts  and  to  inferences  of  law  deducible  from 
them.'  (Anderson  v.  State.)  I  must  here  repeat  the  same 
conviction.  In  practice  it  controls  the  verdict  in  nine  cases  in 
ten.  It  therefore  defeats  the  right  of  trial  by  jury  guaranteed 
bv  the  Constitution  and  relieves  the  jury  of  that  responsibility 
wliich  is  necessary  to  a  proper  discharge  of  their  peculiar  duty 
of  giving  judgment  on  the  facts.  It  seems  to  me  that  it  i&' 
particularly  wrong  in  view  of  the  fact  that,  except  in  a  few  dis- 
tinguished instances,  the  verdict  of  a  jury  cannot  l)e  reache<l  for 
a  finding  contrary  to  the  facts,  by  any  corrective  tribunal. 
Through  the  jury,  therefore,  the  judge  as  a  general  rule  is  made 
irresponsible  for  his  opinions  on  the  evidence." 

Judge  Liunpkin  in  Johnson  v.  Kinsey,  7  Ga.  431  (1849), 
says:  "It  is  most  obviously  wrong  for  the  pi-esiding  judge  to 
single  out  an  isolated  fact  and  express  himself  thus  strongly  ro- 
spectinf  it:  it  is  well  calculated  to  distort  its  importance  in  tho 
(estimation  of  the  jury  and  to  concentrate  their  attention  too  in- 
tensely upon  it  to  the  undervaluing  of  the  rest  of  the  evidence. 

"To  snm  up  means,  ex  vi  fermiyiij  to  present  all  the  proof 
to  the  consideration  of  the  jury.  And  unless  this  is  done  it  had 
l)etter.be  omitted  altogether.     In  some  of  the  States  it  is  pro- 
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hibited  by  law;  in  others  it  is  made  a  distinct  ground  of  error  for 
the  judge  to  intunate  his  opinion  upon  the  facts  or  any  portion 
of  them.     And  this  perhaps  is  the  better  practice." 

The  same  judge  says  in  Potts  v.  House,  6  Ga.  344  (1849): 
"The  l^slature  of  North  Carolina  has  passed  a  law  forbidding 
the  judge  to  give  an  opinion  whether  a  fact  is  fully  or  suffi- 
ciently proven,  such  matter  being  the  true  office  and  province 
of  the  jury.  It  is  not  my  purpose  to  discuss  the  wisdom  and 
expediency  of  such  a  law.  I  would  take  the  liberty  of  sug- 
gesting, however,  that  the  general  diffusion  of  knowledge  and 
education  among  tJie  people  of  this  country  much  better  fit  them 
for  weighing  and  comparing  the  evidence  than  in  any  other 
nation  or  age  since  the  institution  of  trial  by  jury." 

In  Colquitt  v.  Thomas,  8  Ga.267  (Febuary  term,  1850),  Judge 
Xisbet  remarks:  "I  say  then,  that  the  obligation  of  the  courts 
i?  to  maintain  exclusive  and  unimpaired  the  trial  by  jury,  not 
in  form  but  in  fact  and  substance.  To  fulfill  this  obligatioi: 
trials  before  juries  ought  to  be  so  conducted  as  to  oon~ 
strain  the  jury  to  know  and  feel  that  the  sole,  absolute  re- 
s])onsibility  of  trying  the  facts  is  upon  them.  They  ought,  by 
tlie  forms  of  procedure  and  by  the  direct  instructions  of  the 
court,  to  be  made  to  feel  that  this  responsibility  is  upon  them ;  that 
neither  the  ccmrt  below  nor  this  court,  nor  any  other  power  can 
share  it  with  them.  Each  party,  even  though  each  has  a  right 
of  ajiplying  for  a  new  trial,  is  entitled  in  the  trial  of  his  cause  t /> 
tlie  \vlu>le  intellect  of  the  jury,  the  full  sanction  of  their  oath,  and 
the  industry  and  attention  and  conscientiousness  which  a  sense 
of  responsibility  is  sure  to  prompt  and  inspire.  Any  remarks 
fherefore,  falling  from  the  court,  however  unintentional,  ta 
weaken  this  sen«e  of  responsibility  is  wrong." 

Justice  Lumpkin,  in  Robinson  r.  Schly,  6  Ga.  526  (May 
term,  1849),  says:  "Why  should  the  presiding  judge  be 'al- 
lowed to  declare  his  opinion  upon  the  facts  without  being  sworn 
when  no  one  else,  neither  juror  nor  witnesses,  nor  any  other  per- 
son, is  permitted  to  do  sc>  ^  I  trust  that  another  legislature  will 
not  intervene  without  its  l>eing  made  a  distinct  ground  of  error 
for  the  court  to  intimate  its  opinion  to  the  jui';v  upon  the  facts 
and  circumstances  of  the  case.  Until  this  is  done,  trial  by  jury, 
if  not  nominal,  will  certainly  not  be  what  it  has  been  proclaimecl 
by  its  eulocists,  *a  privilege  of  the  hii>hest  and  most  beneficial 
nature.'     Better  abolish  it  altogether  if  it  cannot  be  protected 
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from  the  control  of  the  coordinate  branch  of  the  judiciary. 
Life,  liberty,  and  property  derive  but  little  security  from  the 
constitutional  form  of  trial  by  jury  if  its  constitutional  force  is 
undermined  and  destroyed." "The  growing  intel- 
ligence of  our  people  and  our  special  jury  trials  render  this 
practice  wholly  unnecessary." 

And  so  the  sanie  judge,  in  14  Ga.  432  (January  term,  1854), 
says :  "The  presiding  judge  must  not  say  or  assume  or  even  in- 
timate that  one  fact  or  another  has  or  has  not  been  proved.  But 
this  he  must  leave,  and  I  think  very  properly,  to  the  unbiased 
iind  the  uncontrolled  opinion  of  the  jury." 

Judge  Bleckley,  in  Bohler  v.  Owens,  60  Ga.  188,  says  on  the 
subject  of  negligence:  "It  is  a  mistake  to  suppose  that  the  judge 
is  better  informed  concerning  these  things  than  the  jury.  On 
■questions  of  fact  the  jury  are  the  chosen  experts  of  the  law." 

Chief  Justice  Jackson,  in  Frank  v.  City  of  Atlanta,  72  Ga. 
344,  says:  "The  reason  on  which  jury  trial  on  facts  has  always 
rested  is  that  men  of  the  vicinage  will  know  more  of  the  locality 
-and  surroundings  ordinarily  than  the  judge  on  trials  of  real 
estate;  and  on  all  trials  of  fact  involving  the  character  and  truth- 
fulness of  witnesses — usually  persons  in  the  neighborhood  of 
the  contention  and  neighbors  of  the  jurors — the  jurors  will  bo 
f^nabled  more  certainly  to  reach  the  true  facts  of  the  case  and 
make  a  better  verdict  than  a  judge  who  is  usually  a  stranger  to 
the  locality  as  well  as  to  the  witnesses." 

A  recognized  and  recent  authority  (Ency.  Plead.  &  Prac.  "In- 
struction to  Juries")  says:  "Not  infrequently  judges  evinced 
partizanship  in  their  charges,  and  moulded  verdicts  to  their  will, 
and  juries  as  frequently  shirked  responsibility  and  really 
adopted  the  opinion  of  the  judge,  finding  the  verdict  as  ho 
directed.  It  was  to  put  a  stop  to  this  and  to  secure  the  constitu- 
tional right  of  trial  by  a  jury  and  not  by  a  judge,  that  the  various 
limitations  on  this  common-law  power  were  imposed  by  the 
Constitution  or  by  the  statutes.  The  trend  of  modem  action, 
both  legislative  and  j,udicial,  is  to  watch  over  and  protect  very 
jealously  the  legitimate  power  of  the  jury,  and  to  prevent  the 
court  from  overstepping  the  line  which  separates  law  from  fact." 

This  authority  states  that  the  judge  is  forbidden  to  express  any 
opinion  on  the  facts  in  Alabama,  Arkansas,  California,  Florida, 
Georgia,  Illinois,  Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana, 
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•Maryland,  Massachusetts,  Mississippi,  Missouri,  Montana,  Neb- 
raska, Nevada,  North  Carolina,  North  Dakota,  Or^gan^  South- 
Carolina,  Tennessee,  Texas,  Virginia,  Washington,  West  Vir- 
ginia— 27  States. 

It  will  thus  be  seen  that  Georgia  is  with  the  majority  on  this 
question  and  in  line  with  the  prevailing  tendency  and  sentiment 
throughout  this  country. 

This  law  has  been  called  the  "Dumb  Act'^  But  is  it  a  duTn'> 
act?  What  does  our  Supreme  Court  say  further  and  in  later- 
cases  to  indicate  that  it  is  not  a  dumb  act? 

In  Anderson  v.  Trebble,  66  Ga.  ^588,  the  court  was  called 
upon  to  decide  that  no  means  are  provided  "for  conveying  to 
this  court  the  cadences  of  the  judge  when  he  instructs  the  jury 
for  one  side,  and  again  its  emphatic  swell  when  he  is  instructing 
for  the  other.'' 

Again  in  Rountree  v,  Gurr,  68  Ga.  292,  the  court  is  again 
constrained  to  hold  that  an  "exception  to  the  manner  or  tone  of 
voice  of  the  court  in  delivering  his  charge  is  not  reviewable  by 
this  court,  there  being  no  way  by  which  it  can  be  reflected  here  or 
its  influence  estimated." 

Thus  a  judge  may  indicate  to  a  jury  what  opinion  he  enter 
tains  of  the  facts  or  evidence  without  the  fear  of  reversal. 
"Cadence,"  "emphatic  swell,"  ^^manner,"  "tone  of  voice," 
are  far  more  powerful  means  of  expressing  opinion  than  a  bare, 
commonplace  statement.  The  truth  of  this  doctrine  could  no- 
doubt  be  attested  by  that  young  lawyer  of  whom  the  story  is 
told  that  he  came  to  an  older  friend  in  a  state  of  great  distress 
and  on  being  asked  what  was  the  trouble,  said  that  his  sweet- 
heart had  rejected  him.  The  older  man  told  him  not  to  be 
troubled  about  that  for  no  woman  meant  anything  by  sa\nn.i»* 
"no"  especially  the  first  time,  and  that  he  must  go  back  and  try 
again.  "Ah,"  said  the  J^oung  man,  "but  she  didn't  say  'no,'  she 
said  'naw' !" 

But  conceding  that  it  is  a  "dumb  act,"  the  question  then 
comes,  have  tlie  conditions  existing  in  1849,  which  promptra 
two  of  our  greatest  judges  to  urge  upon  the  bar  and  the  people 
the  principle  embodied  in  this  act  of  1850,  so  changed  as  to 
lessen  the  need  of  that  law  ?  Is  there  a  less  "general  diflfusior. 
of  knowledge  and  education  among  the  people  of  this  country  ?" 
If  our  people  in  1849  were  "much  better  fitted  foi:  weighing  and 
comparing  the  evidence  than  in  any  nation  or  age  since  the  con- 
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stitution  of  trial  by  jury"  are  they  less  so  now  ?  If  twenty  year^ 
ago  the  jury  on  questions  of  fact  were  the  ^'experts  of  the  law" 
are  they  less  so  now?  •  If  in  1878  it  was  a  ^'mistake  to  suppos^e 
that  the  judge  is  better  informed  concerning  these  things  than 
the  jury"  is  it  any  less  a  mistake  now  ?  Have  the  judges  pro- 
gressed and  the  juries  retrograded  ?  If  the  juries  of  to-day  arvj 
less  competent  than  the  juries  of  1849  or  1878  is  it  because  tlio 
.manhood  of  the  country  has  degenerated?  If  that  is  not  tht 
reason,  and  no  one  will  say  so,  is  it  because  the  men  who  serve 
on  the  juries  are  incompetent?  If  this  be  true  what  is  the 
remedy?  Is  it  to  take  ,these  men  irresponsible,  unthinking, 
easily  led  and  influenced,  and  give  the  judge,  already  powerful 
in  their  eyes,  the  further  power  to  tell  them  what  he  thinks 
about  a  matter  concerning  which  they  are  incapable  of  properly 
thinking?  Is  that  the  remedy?  Is  that  the  way  to  preserve 
trial  by  jury  ?  Or  is  the  remedy  to  abolish  jury  exemptions,  to 
reform  the  methods  of  selecting  the  panels,  and  to  instil  by  law 
a  little  more  unselfish  patriotism  and  public  spirit  into  the  minds 
of  those  men  who  shirk  this  public  duty  of  serving  on  juries 
and  devote  their  intelligence  and  most  of  their  time  to  their 
private  interests  or  pleasure  and  their  spare  time  to  condemning 
the  law,  the  courts,  and  the  juries?  If  we  are  to  increase  the 
power  of  the  judge  and  keep  the  degenerate  jury  to  record  hi^ 
opinions  and  draw  their  per  diem  with  equal  complaisance,  would 
it  not  be  better  for  public  justice  and  the  public  treasury  to 
abolish  the  pretence  entirely  ?  Yet,  who  would  dare  advocate 
the  abolition  of  trial  by  jury,  defective  as  it  may  be  ? 

The  jury  is  the  most  democratic  institution  on  earth.  Its 
foundations  are  among  the  people.  Its  steps  go  down  to  the 
foot  of  the  people  and  all  may  enter  its  precincts  as  equals. 
Eveiy  man  who  regards  the  vitality  of  democratic  life  and 
doctrine  must  see  to  it  that  this  forum  is  kept  pure,  free,  and 
open;  that  those  who  have  the  right  and  the  wdll  to  sit  there  may 
do  so;  that  those  who  should  sit  there  and  will  not,  shall  be  r(?- 
quired  to  do  so;  that  the  opinions  there  formed  shall  be  free  from 
any  dictation  or  control,  political,  plutocratic,  or  judicial,  and 
the  verdicts  there  rendered  shall  speak  the  truth  as  it  appears 
to  men  who  must  themselves  submit  to  its  arbitration. 

The  judges  of  this  country  have  done  a  great  work.  They 
have  stood  between  the  whims  of  the  people  and  the  shifting 
demands  of  party  on  one  side  and  steadfast  constitutional  govem- 
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ment  on  the  other.  Some  of  the  best  law  under  which  we  live 
is  judge-made.  The  system  of  equity  jurisprudence  built  up 
by  the  English  chancellors  is  not  a  greater  work  than  the  ex- 
tensions of  that  system  by  the  American  judges  and  the  great 
system  of  constitutional  law  which  they  have  constructed.  They 
have  done  their  duty;  let  them  not  be  expected  to  do  more.  The 
judge  is  an  expert  on  the  law,  or  if  he  isn't,  he  may  become  so: 
but  there  is  no  school,  save  that  of  common  experience,  whicii 
will  turn  out  experts  on  questions  of  fact.  The  men  from  whom 
our  juries  are  d^a^vn  have  grown  up  in  that  school.  It  is  not 
meet  that  the  experts  in  either  of  these  spheres  should  attempt 
to  invade  the  other  or  dominate  both.  The  rule  which  pre- 
vailed in  Georgia  before  the  war  that  the  jury  was  the  judge  oi 
both  law  and  fact  in  criminal  cases  has  been  overturned  by 
judicial  construction,  and  now  the  jury  is  the  judge  of  tlie  law 
in  no  case,  and  the  judge  is  judge  of  the  facts  in  no  case  where 
the  facts  are  disputed.     So  let  it  be. 

Which  existed  first,  the  judge  or  the  jury  as  the  arbiter  of 
causes  ?  If  the  judge,  then  why  did  he  not  continue  to  exist  as 
the  sole  tribunal?  If  he  wais  the  arbiter  of  causes  at  a  time  when 
in  intelligence  and  learning  he  stood  above  the  masses  of  the  peo- 
ple, like  the  mountain  above  the  plain,  why  was  it  he  did  not  con- 
tinue to  be  such  arbiter  when  the  mountain  was  lowered  or  the 
plain  raised  until  a  level  of  intelligence  was  more  nearly 
Ti-ached  ?  The  institution  of  the  jury  as  the  arbiter  of  the  facts 
in  the  cose  is  not  the  result  of  a  theoretical  or  arbitrary  demand. 
Ir  oHmi  in  natural  response  to  an  awakened  intelligence  and  a 
slowly  matured  sense  of  popular  liberty  and  equality  among  the 
people  which  rebelled  against  the  right  of  any  one  man  to  mon- 
opolize or  take  to  himself  the  sound  common  sense  of  the  com- 
munily  on  questions  of  fact  involving  common  experience  and 
observation. 

The  judge  may  now  grant  a  nonsuit  or  direct  a  verdict.  If 
lie  errs  the  error  may  be  corrected.  But  if  the  question  is  sub- 
mitted to  the  jury,  not  always  composed  of  the  most  upright  and 
intelligent  men,  for  their  opinion,  and  he  is  permitted  to  ex- 
f 'rosy  to  them  his  opinion,  then  his  action  is  not  subject  to  review, 
however  much  it  may  have  controlled  the  verdict. 

The  truth  is  not  always  easily  found  in  a  judicial  investigation. 
This  is  because,  first,  few  men,  if  any,  arc  able  to  see  and  tell 
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the  truth  absolutely  and  completely;  and  second,  because  few 
men  are  willing  to  see  and  tell  the  truth  absolutely  and  com- 
pletely. This  ia  human  nature  and  applies  alike  to  judges, 
jurors,  and  witnesses.  And  out  of  this  situation  there  is  nothing 
that  can  so  well  evolve  the  truth  as  the  consensus  of  opinion  of 
twelve  upright  and  intelligent  men  of  the  vicinage,  bred  in  the 
common  school  of  experience  and  touched  with  a  sense  of  our 
common  infirmities. 

The  President :  The  other  name  on  the  paper  is  that 
of  Mr.  Jordan,  who  will  conclude  the  regularly  prepared 
papers.  The  matter  will  then  be  left  open  for  voluntary 
discussion. 

I  do  not  see  Mr.  Jordan  present ;  the  subject  is  open 
for  further  discussion  if  you  desire. 

Mr.  Levy  :  Mr.  President,  in  the  matter  now  open  to 
discussion,  it  would  seem  impossible  to  add  to  what  has 
been  said  in  dissent  to  the  repeal  of  the  "Dumb  Act,''  but 
I  want  to  volunteer  a  suggestion,  somewhat  acquiescing 
in  the  suggestion  of  the  ex-chief  justice  that  we  would 
have  a  jury  composed  of  thirteen  men  in  the  trial  of  mat- 
ters of  facts,  or  we  would  have  a  jury  consisting  of  one, 
and  that  one  the  judge  presiding.  I  also  think  that  if 
there  is  a  divinity  that  hedges  in  a  king,  that  same  divin- 
ity hedges  in  the  court.  I  think  the  repeal  of  the  "Dumb 
Act'*  would  have  the  effect  of  diminishing  the  dignity 
and  power  of  the  court  instead  of  adding  to  its  influence 
and  importance.  I  believe  in  every  case  when  the  jury 
retired  from  their  box  to  the  jury-room,  in  addition  to  the 
case,  the  questions  submitted  and  the  witnesses,  the  judge 
would  be  upon  trial  before  that  jury,  and  a  large  part  of 
their  discussion,  and  a  large  paft  of  their  difficulty  in 
arriving  at  the  truth,  would  be  in  the  endeavor  to  elim- 
inate from  their  minds  the  attitude  of  the  judge,  and  he 
would  be  the  subject-matter  of  discussion.  If  he  could 
express  an  opinion  it  would  add  to  the  difficulties  both  of 
the  court  and  of  the  jury.  If  the  court  had  a  strong 
leaning  it  would  be  difficult  for  him  to  express  an  unbi- 
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ased  opinion,  and  I  take  the  stand  that  he  is  no  more 
competent  to  express  an  opinion  on  questions  of  fact  than 
any  other  intelligent  juror.  If  the  verdict  is  strongly 
against  the  weight  of  evidence  he  surely  could  not  reverse 
himself  after  expressing  his  opinion.  He  could  not 
reverse  the  opinion  he  had  expressed  in  an  endeavor  to 
direct  the  jury.  You  would  find  evils  follow  his  attempt 
to  exercise  the  authority  imposed  upon  him.  The  jury  is 
inclined  to  accept  the  law  unhesitatingly  from  the  court, 
but  when  he  attempts  to  assist  the  jury  in  making  their 
verdict,  when  he  sits  in  the  jury-box  to  make  thirteen 
jurors,  you  take  from  the  judge  a  good  deal  of  his  dignity, 
and  put  him  before  the  jury  to  assist  them  with  their  ver- 
dict they  would  question  the  logic  of  his  conclusions  and 
the  purity  of  his  motives.  It  would  be  a  matter  for  the 
jury  to  speculate  upon  what  his  relations  to  parties  were, 
what  his  political  associations  were,  and  what  his  rela- 
tion to  this  party  and  to  that. 

I  believe  we  would  strike  a  vital  blow  at  our  judicial 
system  if  we  were  to  adopt  the  resolution  and  throw  the 
influence  of  this  body  to  invite  the  legislature  to  repeal 
this  *' Dumb  Act." 

Mr.  Lawton:  I  am  very  much  opposed  to  anything  that 
will  cheapen  the  influence  of  this  association. 

The  object,  of  course,  of  the  discussion  of  the  advisa- 
bility of  the  repeal  of  the  "Dumb  Act"  of  1850,  is  to  ob- 
tain from  this  aissociation  an  expression  of  its  opinion  by 
way  of  advice  to  the  legislature.  I  must  object  to  this 
being  done,  for  it  is  going  to  be  impossible  to  obtain  from 
this  association  an  expression  with  any  approach  even  of 
unanimity. 

If  the  association  should  recommend  the  repeal  of  the 
"Dumb  Act  of  1850,"  it  would  be  by  a  small  majority, 
and  if  we  were  to  recommend  the  retention  of  the  act,  it 
would  still  be  by  a  small  majority. 

Now,  I  desire  that  the  recommendations  of  our  associa- 
tion shall  have  force  and  weight,  and  it  seems  to  me  that 
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It  is  undesirable  to  cheapen  those  recommendations.  The 
-only  way  not  to  do  this  is  to  confine  those  recommenda- 
tions to  matters  where  it  would  have  some  force  and  some 
effect,  and  certainly  the  recommendation  of  a  small  ma- 
jority would  not  have  this  effect.  It  would  simply  be  an 
expression  of  opinion.  I  will  therefore  offer  the  follow- 
ing resolution  : 

^^Resolv£d^  That  this  association  has  heard  with  much 
interest  and  profit  the  able  discussion  as  to  the  advisabil- 
ity of  repealing  the  "Dumb  Act  of  I860,"  and  deems  it 
unnecessary  to  express  its  opinion  on  the  question.' ' 

The  resolution  was  adopted. 

Mr.  Burton  Smith:  I  move  that  the  reports  received  on 
yesterday  and  the  day  before  be  passed  for  discussion 
until  the  next  meeting. 

Seconded  and  adopted. 

The  Secretary:  There  is  one  paper  to  which  I  wish  to 
call  attention.  Our  program  contained  the  statement  that 
Major  J.  C.  C.  Black,  of  Augusta,  would  address  the  asso- 
-ciation  on  the  subject  of  "Law  and  Lawyers."  Major 
Black  has  been  unable  to  attend,  being  confined  to  his 
bed  by  a  serious  illness,  but  he  has  sent  his  paper  to  the 
association  and  I  think  it  is  but  right  v.hat  we  should  take 
some  notice  of  it.  It  has  been  the  custom  heretofore  for 
these  papers,  where  the  authors  were  not  present,  to  be 
published  in  the  proceedings,  and  I  would  suggest  that 
this  paper  take  that  course. 

Mr.  Lawton:  I  think  any  one  of  us  who  has  had  the 
pleasure  not  only  of  reading  anything  that  Major  Black 
may  write,  but  of  hearing  him  speak,  would  earnestly 
desire  to  hear  Major  Black.  I  move  that  we  earnestly  re- 
quest Major  Black  to  deliver  that  paper  at  our  next  meet- 
ing, and  that  in  the  meantime  it  be  not  published. 

Seconded  and  adopted 

A  recess  of  ten  minutes  was  had. 

The  President:  We  have  almost  reached  the  end  of 
what  has  been  a  delightful  and  successful  session  of  the 
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Georgia  Bar  Association,  bat  it  woald  end  in  failure  if  we* 
did  not  not  hear  from  our  father  in  the  law,  Chief  Justice^ 
Bleckley. 

Judge  Bleckley  delivered  an  address,  giving  as  his  sub- 
ject "  Human  Seniority."     (See  Appendix  Q.) 

The  President:  What  is  the  pleasure  of  the  associa- 
tion? 

Mr.  Terrill:    I  move  that  we  adjourn  sine  die. 

Seconded  and  carried,  and  the  association  stood  adr 
journed. 
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APPENDIX  A. 


A  CENTURY'S  PROGRESS  IN  LAW. 


THE   president's    ADDRESS,    BY 

JOSEPH  R.  LAMAR, 

BEFORE   THE    SEVENTEENTM   ANNUAL   SESSION  OP   THE   GEORGIA   BAR   ASSOCI- 
ATION, AT  WARM  SPRINGS,   GA.,   JULY  4,  1900. 


Gentlemen  of  the  Georgia  Bar  Association  : 

July  4th,  1900  !  a  Natioa's  birthday!  a  Century's  close!  a  date 
that  compels  a  look  backwards,  and  challenges  a  comparison  of 
the  end  with  the  beginning  of  the  century.  Between  A.  D. 
1800,  and  A.  D.  1900,  humanity  made  its  greatest  material 
progress — from  tallow  candle  to  arc  light;  from  stage-coach  to 
vestibule  train;  from  sailing  vessel  to  ocean  greyhound  ;  from 
spinning-wheel  to  cotton  fiactory ;  from  forge  to  blast  furnace ; 
from  flint  lock  to  Gatling  gun — each  a  marvel,  and  in  each  a 
revolution.  But,  so  sated  with  wonders  are  we,  that  the  mind 
refuses  to  be  amazed  at  what  has  been  done,  at  what  is  being 
done,  or  at  the  prophecies  of  what  will  be  done.  It  refuses  to 
listen  to  the  oft- repeated  story  of  progress. 

If  this  be  true  as  to  those  achievements  which  appeal  to  the 
eye — ^if  even  the  spectacular  and  dazzling  have  lost  their  power 
to  amaze,  it  is  inevitable  that  any  advance  in  the  quiet  and  un- 
obtrusive departments  of  life  should  be  ignored,  if  not  actually 
<lenied.  When  everything  else  rushes  so  fast,  how  natural  to 
^y  that  the  law  has  stood  still.  And,  in  truth,  the  profession  is 
astern  judge  of  its  own  shortcomings;  upon  many  occasions, 
Dotably  at  the  first  meeting  of  this  Association,  it  was  charged 
tl^at  the  law  had  not  only  not  kept  pace  with  the  march  of 
events  but  bad  actually  lost  ground.    Still,  without  shutting  our 
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«ars  ta  tuaoy  severe  and  just  criticisms,  and  fraoklj  admitting 
that  there  is  great  room  for  improvement,  we  may  yet  con6- 
dently  claim  that  the  law  has  made  great,  though  not  conspicu- 
ous or  striking,  advances*  With  all  confidence  we  may  chal- 
lenge comparison  of  what  it  is  to-day  with  what  it  was  one  hun- 
dred years  ago. 

Let  me  disarm  your  criticism.  A  statement  of  the  changes 
wrought  within  the  century  has  in  it  nothing  original.  Neces- 
sarily, it  must  point  to  those  things  with  which  you  are  famil- 
iar— so  familiar  indeed  that  you  do  not  realize  how  strange  they 
are — and  therefore  merely  to  name  the  reforms  and  tell  how 
recently  they  have  been  adopted  will  not  impress  upon  you  how 
great  they  really  are.  We  must  devise  some  plan,  even  if  it  be 
not  novel,  to  quicken  our  imagination.  -  We  must,  for  a  mo- 
ment, change  our  point  of  view. 

But  first,  in  order  to  make  any  comparison,  we  must  have  in 
our  mind's  eye  a  picture  of  the  state  of  the  law  at  the  beginning 
of  this  century  ;  and  that  picture  is  hard  to  find,  for  in  the  year 
1800  we  had  practically  no  American  law;  the  Supreme  Court 
of  the  United  States  had  met  term  after  term,  and  adjourned 
without  rendering  a  single  decision ;  all  of  its  rulings  prior  to 
1800  are  printed  in  less  than  400  pages.  There  was  no  Story, 
no  Marshall,  no  American  Jurisprudence.  There  had  been  no 
great  questions  before  the  court.  There  were  a  few  distinguished 
politicians,  whose  biography,  as  such,  has  kept  alive  something 
of  their  names  as  lawyers,  but,  we  have,  in  published  volume, 
few  pictures  of  the  then  American  lawyer  or  of  the  American 
court.  What  glimpses  we  do  get  show  that  English  methods  and 
English  jurisprudence  had  been  transplanted  to  these  shores, 
and  were  still  here  flourishing,  so  that,  in  making  our  compari- 
son between  what  it  is  now  and  what  it  was  then,  we  must  con- 
trast American  law  of  1900  with  English  law  of  1800. 

You  have  all  heard  of  Letters  from  Hell."  It  may  not  be 
improper  for  a  prosaic  lawyer  to  follow  the  suggestion  of  that 
author,  and  do  again  what  has  been  done  before,  and,  without 
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^yiog  whether  he  comes  from  below  or  descends  from  above, 
let  us  imagine  that  able,  arbitrary  and  insolent  Chief  Justice  of 
England,  Lord  Kenyon,  who  had  presided  in  1800,  called  from 
his  long  home,  and  taking  his  seat  on  the  bench  of  the  superior 
courl  of  this  county,  and  allowed  by  courtesy  to  preside  for  a 
term  in  this  year  of  grace,  1900.  Let  us  put  ourselves  in  his 
place;  see  things  with  his  old-fashioned  eyes;  hear  with  his  old- 
time  ears.  He  will  dislike  the  simplicity  of  our  procedure;  our 
democratic  ways  will  shock  him ;  he  will  miss  the  stuff  gown  and 
his  horse-hair  wig,  and,  if  the  measure  of  his  astonishment  is 
any  indication  of  the  progress  we  have  made,  we  can  congratu- 
late ourselves,  as  he  constantly  stares  at  the  things  we  take  as  a 
matter  of  course,  but  which  are  new,  startlingly  new,  to  him. 

His  first  case  is  one  where  the  sheriff  has  levied  on  a  married 
woman's  property  to  pay  her  husband's  debts,  and  she  rushes 
into  court  and  protests.  The  old  judge  is  astounded  to  see  her 
there  at  all,  and  when  he  is  cited  to  the  new  law  which  shows 
that  her  husband  has  now  no  right  to  her  property;  that  she  is 
actually  allowed  to  make  contracts;  that  she  can  sue  and  be 
sued,  and  even,  in  rare  instances,  be  made  to  pay  her  own  debts, 
he  can  hardly  credit  the  evidences  of  his  senses.  And  as  if  this 
was  not  startling  enough,  as  the  case  progresses  he  is  still  more 
dumbfounded  to  learn  that  by  the  act  of  1868  he  is  required  to 
allow  'Uhe  parties  to  testify  each  in  his  own  behalf,"  and  strange 
as  it  may  seem,  that  perjury  is  now  no  more  prevalent  than  it 
was  before  this  extraordinary  change  of  the  law.  He  will  try 
to  get  back  on  familiar  ground  and  say:  ^^Well,  Mr.  Sheriff,  if 
this  man's  wife's  property  cannot  be  taken  to  pay  his  debts,  and 
if  he  has  none  of  his  own  to  satisfy  the  execution,  why  is  he  al- 
lowed to  be  at  large?  Why  is  he  not  in  jail?  But  if  the  sheriff 
is  a  young  man,  he  hardly  knows  what  the  judge  is  referring 
to.  He  does  not  himself  know  that  it  is  only  since  the  Consti- 
tution of  1868  that  imprisonment  for  debt  has  been  abolished, 
and  that  as  late  as  1810  twelve  hundred  men  were  in  jail  in  New 
York  City  for  debts  less  than  twenty-five  dollars.     So  far  from 
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appreciating  the  judge's  question^  be  will  explain  to  that  bewil- 
dered official  that  on  his  own  application  the  husband  had  just 
been  declared  a  bankrupt^  allowed  to  go  free  of  the  debt  aitu- 
getber,  and  is  here  asking  a  homestead  of  (1^600.  As  Lord 
Eenyon  was  rather  vigorous  in  his  use  of  language  we  may 
imagine  him  exclaiming:  ^'Surely  the  pendulum  has  swung 
from  one  extreme  to  the  other — from  harshness  to  liberality. 
If  the  century  began  as  a  hell  to  debtors,  it  surely  closes  as  one 
for  creditors." 

In  the  course  of  the  week  he  will  almost  certainly  try  a  man 
accused  of  selling  liquor.  The  old  man  has  never  heard  of 
^'prohibition"  or  "local  option."  In  his  day  the  demand  was 
that  people  should  be  allowed  to  sell  liquor  without  license.  He 
finds  now  that  it  is  frequently  unlawful  to  sell  it  with  one.  In 
his  day  every  farmer  brewed  and  everybody  drank.  Abstinence, 
teetotalism,  temperance,  were  unknowu;  and  still  more  un- 
thought  of  was  the  possibility  that  the  law,  by  statute,  would 
cooperate  with  the  moralists  to  protect  a  man  against  his 
appetite. 

But  any  admiration  he  may  feel  for  this  new  departure  in  the 
law  would  be  more  than  counterbalanced  by  his  horror  at  the 
laxity  of  our  divorce  system.  It  is  to  be  hoped  that  some  mem- 
ber of  the  bar  will  move  to  postpone  the  call  of  the  divorce 
docket,  in  order  that  the  old  man  may  not  see  how  rapidly  we 
can  put  asunder  what  God  hath  joined  together. 

Let  us,  if  we  can,  picture  the  bewilderment  and  confusion 
into  which  this  able,  old-time  jurist  is  thrown  when  he  is  called 
on  to  try  a  corporation  case.  He  knew  that  most  cities  and  a 
few  banks,  some  colleges  and  ecclesiastical  institutions  had  char- 
ters; but  he  is  here  to  learn  that  capital  and  labor,  religion  and 
education,  pleasure  and  profit,  are  all  incorporated.  Churches, 
schools,  unions,  trusts,  lodges,  societies,  stores,  sawmills,  news- 
papers, banks,  bar  associations,  glee  clubs,  ball  clubs,  golf  clubs 
— things  he  never  heard  of — railroads,  steamboats,  telegraph 
companies,  factories,  gas  companies,  electric  companies,  besides 
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cities,  counties  and  the  State  itself,  all  have  charters.  If,  in  so 
short  a  time,  he  can  take  it  in,  he  will  fiad  that  for  seventy  years 
the  courts  have  been  busy  in  the  development  of  a  branch  of  the 
law  that  was  absolutely  unknown  to  him ;  that  a  new  field  of 
jurisprudence  has  been  created;  that  the  rights  of  stockholders, 
creditors  and  of  the  public  have  been  adjudicated  upon  lines  so 
wise,  principles  so  sound,  and  placed  upon  foundations  so  just, 
that  it  stands  as  one  of  the  great  monuments  to  the  creative 
faculty  of  the  human  mind. 

In  the  old  days  the  right  of  property  was  far  more  sacred  than 
the  right  of  person.  The  English  law  was  so  proud  of  keeping 
the  king  out  of  the  castle,  that  it  forgot  all  about  the  man  in 
the  castle.  It  did,  indeed,  allow  him  to  recover  damages  for 
small  injuries  and  slight  batteries,  but  if  he  was  seriously  hurt, 
if  the  man  who  injured  him  had  purposely  put  out  his  eye,  or 
intentionally  maimed  him,  the  law  hisid  no  remedy.  It  was  cer- 
tain to  convict  the  wrong-doer  and  punish  him  for  his  crime, 
but  the  only  consolation  it  gave  the  injured  party  was  the  high- 
sounding  phrase,  "  The  private  wrong  is  swallowed  up  in  the 
public  injury";  and  if  death  ensued,  following  the  felony,  it  said 
to  the  weeping  wife  and  defenseless  children:  '^Personal  actions 
die  with  the  person^'; — all  claims  for  damage  died  with  the 
death  of  husband  and  father.  The  chief  justice,  in  his  wildest 
dreams,  had  never  conceived  it  possible  to  sue  for  a  homicide; 
to  get  what  he  would  have  called  "blood- money."  The  idea  of 
recovering  damages  for  the  death  of  a  human  being  would  have 
been  regarded  as  monstrous  by  laymen  and  lawyers  alike.  We 
take  it  as  a  matter  of  course,  and  yet  there  are  men  within  the 
sound  of  my  voice  who  can  recall  the  first  of  that  series  of 
statutes  which  permit  a  recovery  for  personal  injuries,  even 
though  they  amount  to  a  felony,  and  likewise  give  an  action  to 
wife  or  child  for  the  homicide  of  husband  and  father.  How 
fast  we  move!  that  this  youngest  of  the  children  of  jurisprudence 
should  be  fuH-grown,  with  a  literature  all  its  own,  with  reported 
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cases  greater  in  volume  thaa  all  the  law  books  oa  all  subjects 
published  prior  to  1800. 

Towards  the  end  of  the  term  the  grand  jury  comes  in,  and  our 
presiding  Lord  Justice  no  doubt  feels  that,  at  last,  he  is  upon 
familiar  ground.  Let  us  imagine  an  indictment  for  assault  with 
intent  to  murder.  He  will  be  shocked  at  its  brevity,  and  regard 
the  indictment  as  crudely,  uuskillfully  and  untechnically  drawn  ; 
but  his  eyes  will  open  when  he  hears  that  the  reform,  which  was 
just  being  talked  about  when  he  was  in  the  flesh,  has  finally 
been  adopted,  and  a  prisoner  is  now  allowed  counsel,  and  that  the 
prisoner's  witnesses  can  be  sworn.  He  will  not  only  be  amazed 
at  being  forced  to  allow  this  counsel  to  address  the  jury,  but  feel 
that  he  has  been  deprived  of  his  prerogative  of  being  '^counsel 
for  the  prisoner^'  under  which,  with  almost  unvarying  regularity, 
he  had  managed  to  secure  a  conviction.  If  our  Meriwether  county 
jury  should,  by  some  mischance,  actually  so  far  forget  itself,  in 
these  soft  and  tender  days,  as  to  convict,  our  judge  will  feel 
deeply  injured  to  learn  that  he  is  not  allowed  to  sentence  the 
prisoner  to  death ;  for,  at  the  time  when  he  lived,  there  were  at 
least  250  capital  offenses ;  he  had  often  sentenced  men  to  death 
for  begging  without  a  license,  for  horse-stealing,  for  sheep-steal- 
ing or  for  the  more  serious  crime  of  poaching,  or  unlawfully 
killing  a  rabbit.  In  his  days,  the  criminal  laws  were  not  only 
on  the  statute  books,  but  they  were  rigorously  enforced.  He 
could  tell  us  that,  within  his  recollection,  he  had  known  John 
Wesley  to  preach,  in  one  day,  to  twenty-four  men  in  one  jail, 
all  under  sentence  of  death.  He  could  tell  us,  that,  in  his  time, 
no  judge  ever  rode  circuit  without  putting  on  the  black-cap  and 
sentencing  scores  of  men  to  be  hung,  their  bodies  to  be  cut  down 
from  the  gallows,  their  limbs  hewn  asunder  and  their  heads 
nailed  over  the  city  gate,  there  to  bleach  in  the  sun.  Oh,  the 
cruelty,  the  bloody  cruelty  of  the  old  law — if  law  of  the  year 
1800  can  be  called  old.  And  here  again  we  have  swung  from  one 
extreme  to  the  other.  Instead  of  250  capital  offenses  we  have 
hardly  a  dozen;  instead  of  convictions  being  the  rule,  convic- 
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tions  for  capital  offensea  are  now  the  rare  exception,  and  iDstead 
of  ezecuting  men  by  the  scores  and  hundreds,  we  have  reached 
the  point  where  in  the  year  1900  it  is  harder  to  convict  for  kill- 
ing a  man  than  it  was  in  1800  for  killing  a  rabbit. 

If  anything  could  add  to  the  judge's  amazement,  it  would  be 
the  fact  that  if  the  defendant  in  a  criminal  case  should  be  con- 
victed he  can  now  appeal  to  a  higher  court.  He  was  familiar 
with  the  practice  which  granted  the  right  of  appeal  to  a  man, 
who,  by  a  verdict,  had  lost  his  land,  but  he  had  never  heard  of 
such  a  thing  as  allowing  an  appeal  to  a  man  condemned  to  lose 
his  life ! 

It  is  said  that  when  Lord  Kenyon  was  at  the  bar,  he  was  try- 
ing a  common  law  case,  and  the  presiding  judge  told  him  that 
in  order  to  get  the  relief  he  sought  he  would  have  to  go  into 
equity,  when  he  replied,  with  a  greatly  injured  air:  "  Is  thy  ser- 
vant a  dog  that  he  should  do  this  thing?'' 

In  his  day,  there  were  constant  conflicts  in  jurisdiction,  with 
the  most  intense  jealousy  between  courts  of  law  and  courts  of 
equity — the  great  body  of  the  people,  as  well  as  the  bar,  siding 
with  the  law  courts.  All  this  is  changed,  and  wherever  there  is 
a  choice  the  litigant  now  prefers  the  equity  side  of  the  court. 
Lord  Kenyon  will  find  that,  as  judge  of  the  Superior  Court,  he 
is  vested  with  equity  jurisdiction  so  broad,  so  comprehensive,  so 
far-reaching,  that  it  exceeds  anything  of  which  his  old  rival,  the 
Lord  High  Chancellor  had  ever  dreamed.  Somebody  will  cer- 
tainly ask  him  to  appoint  a  receiver,  and  the  old  man  will  hardly 
know  what  they  are  talking  about.  If  he  sends  for  Blackstone, 
he  will  find  that  that  word  is  not  even  indexed.  He  has  heard 
some  mention  of  an  injunction,  but  that  was  a  writ  seldom  used, 
and,  if  granted  at  ail,  in  such  rare  and  extraordinary  cases  as  to 
take  it  altogether  out  of  the  domain  of  every-day  practice. 
When  he  finds  that  he  is  asked,  as  a  mere  matter  of  course,  to 
enjoin  the  cutting  of  timber,  or  expected  to  put  a  manufacturing 
plant  in  the  hands  of  a  receiver,  or  to  operate  a  railroad,  and 
issue  receiver's  certificates,  he  cannot  be  made  to  believe  that 
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this  oak  has  grown  from  the  acorn  of  1800.  A  jarisdiction  so 
new,  so  extensive,  so  useful,  is  beyond  his  knowledge  or  skill, 
and  when  he  is  asked  to  do  a  little  ''government  by  injunction  '* 
and  stop  a  strike,  he  will  indeed  think  that  he  has  been  invested 
with  powers  which  formerly  had  only  been  exercised  by  a  gen- 
eral at  the  head  of  his  troops ;  he  will  be  willing  to  surrender 
his  oflBce;  he  will  want  to  retire  to  the  bosom  of  mother  Earth, 
and  to  the  peaceful  mold  from  which  he  came,  particularly  when 
he  learns  that,  instead  of  enjoying  a  salary  of  (50,000,  to  which 
he  was  accustomed  in  1800,  he  is  now  to  receive  for  more  and 
harder  work  the  bewildering  income  of  (2,000  a  year. 

Except  as  to  corporations  and  the  enlargement  of  equity 
powers,  all  these  changes  are  merely  reforms.  The  absence  of 
such  laws  was  a  reproach  to  the  old  jurisprudence;  and  while 
humanity  is  to  be  congratulated  on  the  correction  of  such  grave 
and  cruel  evils,  still  the  law  would  come  with  nothing  affirma- 
tive in  its  hands  if  it  could  only  show  a  reform  of  abuses.  We 
know  of  the  vast  volumes  of  legislation,  but  has  the  law  taken 
any  forward  steps  within  this  *'  Wonderful  Century,'^  while  the 
drums  have  been  beating  a  forward  march  in  every  other  field  of 
human  endeavor?  And  here,  too,  the  advance  has  been  great ; 
but  so  silent  and  unostentatious,  so  wanting  in  everything  which 
impresses  the  senses  or  arrests  the  attention,  that  we  are  uncon- 
scious of  how  far  afield  we  have  gone.  Let  us  ignore  mere  de- 
tails and  consider  only  a  few  of  those  fundamentals  which,  while 
preserving  all  of  the  old-time  functions  of  the  courts,  have  greatly 
enlarged  their  usefulness  and  powers. 

The  first  and  very  greatest  change  of  all  is  in  the  altered  spirit 
with  which  courts  are  regarded.  In  the  early  days,  nothing  was 
more  pronounced  than  the  unpopularity  of  the  judiciary.  Adams 
'*  Midnight  Judges ''  were  but  scapegoats  for  the  general  antag- 
onism to  all  courts  and  all  judges.  In  no  State  was  this  distrust 
more  pronounced  than,  iu  Georgia,  where  not  until  1845 — and 
then  by  a  compromise — a  Supreme  Court  was  organized.  That 
<listrust  has  now  not  only  disappeared,  but  larger  responsibilities' 
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are  imposed  and  greater  issues  are  submitted  to  them  than  ever 
before  in  the  history  of  the  world.  As  party  spirit  was  largely 
responsible  for  the  feeling  against  courts,  so  a  loss  of  confidence 
in  parties  has  brought  about  the  reaction. 

The  American  people  are  a  bundle  of  contradictions.  We 
want  party  government,  yet  without  its  disadvantages.  We 
want  parti zanship,  but  we  also  want  fairness;  we  demiuul  party 
fealty,  but  want  results  which  can  flow  only  from  calm  and  de- 
liberate judgment.  We  elect  a  president  as  a  partizan,  and  ex- 
pect him  to  act  as  such ;  we  elect  senators  and  representatives 
as  partizans,  and  expect  them  to  vote  as  such  ;  but,  at  the  same 
time,  we  elect  judges,  in  whom  partizanship  is  a  shame  and  par- 
tiality is  a  disgrace.  From  the  executive  and  legislative  we 
often  expect  partiality;  from  the  judiciary  always  impartiality. 
What  is  a  virtue  in  one  is  a  crime  in  the  other.  It  is  to  that 
tribunal  where  partizanship  should  be  unknown  that  the  people 
are  now  voluntarily  referring  the  solution  of  the  new  problems 
and  the  difficult  questions  of  this  age. 

This  confidence  in  courts  has  enabled  them  to  work  out  that 
other  great  and  conspicuous  achievement  in  American  law — the 
elevation  and  exaltation  of  the  individual.  We  often  say  that 
for  fifty  years  the  tendency  has  been  towards  centralization. 
If  logic  controlled  the  forces  of  social  progress,  that  would  nec- 
essarily mean  the  lessening  of  the  importance  of  the  individual. 
But  on  the  contrary,  and  in  spite  of  centralization  and  logic, 
this  age  has  furnished  the  apotheosis  of  the  individual.  Never 
before  was  he  as  potent  as  now;  never  before  were  his  liberty 
and  property  protected  as  now.  In  fact,  every  one  of  the  re- 
forms which  we  have  already  enumerated  are  direct  results  of  the 
increased  importance  of  the  single  citizen.  Manhood  suffrage, 
the  abolition  of  imprisonment  for  debt,  grant  of  pro|)erty  rights 
to  woman,  the  right  of  each  party  to  testify  in  his  own  case,  the 
right  to  recover  damages  for  personal  injuries  and  for  a  hom- 
icide, mitigation  of  the  cruelty  of  criminal  laws,  education  of 
the  child  at  public  expense,  limiting  the  hours  of  labor  and  the 
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age  at  which  a  minor  can  work,  restricting  the  sale  of  liquor — 
are  all  rights  and  immunities  first  granted  in  the  nineteenth 
century,  and  all  granted  for  the  unit.  We  talk  a  great  deal  of 
the  rights  of  majorities,  and  of  the  rights  of  minorities,  but  in 
law  there  is  no  such  classification.  While  we  recognize  the 
maxim,  "the  greatest  good  for  the  greatest  number,"  in  a  Re- 
public, the  greatest  number  is  number  one.  A  man  is  oftentimes 
in  a  majority ;  sometimes  in  the  minority — but  always  a  man,  a 
citizen,  a  unit.  We  know  that  as  long  as  the  rights  of  the  unit 
are  safe,  the  rights  of  the  mass  cannot  suffer.  And  it  is  for  this 
reason  that  our  legal  literature  furnishes  such  volumes  of  re- 
ported cases  where  the  single  citizen,  in  litigating  his  own  case, 
secured  decisions  which  affect  every  other  unit.  This  is  not  so 
in  England.  Its  courts  have  rarely  decided,  in  litigation  be- 
tween private  persons,  cases  which  have  become  historical,  like 
that  of  the  Postnati,  Ship  Money  and  the  Case  of  the  Monopolies. 
But  with  us  there  are  hundreds,  if  not  thousands,  of  such  where 
it  has  been  one  man  against  the  State,  or  the  public  against  one 
man.  A  whole  tax  system,  as  well  as  the  nation's  system  of 
finance,  has  been  challenged  by  one  man!  The  courts  are  per- 
petually deciding,  at  the  instance  of  one  man,  principles  which 
are  as  far-reaching  as  statutes.  The  I^egal  Tender  cases,  the  In- 
come Tax  case,  the  Dred  Scott  case,  the  Civil  Rights  cases,  the 
Dartmouth  College  case,  were  all  brought  by  or  against  a. single 
individual,  and  yet  they  involve  principles  which  affected  every 
man  in  the  country.  The  decisions  became  part  of  the  organic 
law  of  the  land;  they  affected  every  contract;  they  have  shaped 
legislation;  they  exceeded,  in  importance,  any  act  of  Congress, 
and  have  become  practical  amendments  to  the  Constitution. 

But  in  nothing  is  the  individual's  pre-eminent  importance  so 
conspicuously  manifested  as  in  his  right  to  dispute  with  govern- 
ment itself,  and  his  power  to  say  that  no  law  is  a  law  which 
violates  his  single,  his  private,  his  personal  rights.  Parliament 
IS  supreme;  however  tyrannical,  its  acts  cannot  be  set  aside; 
and    England,    that    has   adopted   so    many  of  our    legal    dis- 
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coveries,  has  not  been  willing  to  follow  us  into  this  untrodden 
field,  where^  at  the  instance  of  one  naan,  the  courts  not  only  can, 
but  must,  pass  upon  the  validity  of  a  law,  solemnly  enacted  and 
duly  approved.  This  power  was  not  given  in  express  language  in 
the  early  compacts,  and  was  strenuously  denied  even  after  Chief 
Justice  Marshall  had  decided  the  case  of  Marbury  v.  Madison, 
in  1803.  The  doctrine  was  not  accepted  in  Georgia,  and  when 
an  act  of  this  State  was  first  attacked  as  unconstitutional,  no  one 
judge  seemed  to  be  willing  to  pronounce  so  new  and  startling  a 
decision.  Four  of  them,  therefore,  agreed  to  meet  in  Augusta. 
With  bated  breath  they  formed  a  sort  of  hollow  square;  back  to 
back,  they  faced  a  threatening  public,  and,  with  elaborate  ex- 
planations as  to  their  duty,  almost  with  apologies,  finally  de- 
clared M  hat  we  would  call  a  '^  Stay  Law,^'  but  what  was  then 
quaintly  called  an  "Alleviating  Law,''  to  be  unconstitutional. 
Instantly  the  legislature  took  alarm.  Indignant  that  a  pet 
measure  had  been  declared  void,  a  joint  resolution  was  passed 
which  clearly  expressed  the  sentiment  of  the  times,  but  which  is 
now  interesting  only  as  being  a  distant  and  utterly  forgotten  land- 
mark, showing  how  far  we  have  progressed  since  the  session  at 
Milledgeyille,  in  1815,  when  the  legislature  solemnly  enacted 
that : — 

"Whereas,  John  McPhersou  Berrien,  Robert  Walker,  Young 
Gresham  and  Stephen  W.  Harris,  Judges  of  the  Superior  Court, 
did,  on  the  13th  day  of  January,  1816,  assemble  themselves  to- 
gether in  the  city  of  Augusta,  pretending  to  be  in  legal  conven- 
tion, and  assuming  to  themselves the  power  to  de- 
termine on  the  constitutionality  of  laws  passed  by  the  General 
Assembly,  and  did  declare  certain  Acts  of  the  Legislature  to  be 
unconstitutional  and  void ;  and 

"Whereas,  ....  The  extraordinary  power  of  determining 

upon    the  constitutionality  of  Acts  of  the  State  legislature,  if 

yielded  by  the  General  Assembly,  whilst  it  is  not  given  by  the 

-Constitution  or  laws  of  the  State,  would  be  an  abandonment  of 
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the  dearest  rights  and  liberties  of  the   people,  which   we,  their 
representatives,  are  bound  to  guard  and  protect  inviolate. 

**Be  it  therefore  resolved,  That  the  metnbcrs  of  this  General 
Assembly  view,  with  deep  concern  and  regret,  the  aforesaid  con- 
duct of  the  said  judges  ....  and  they  cannot  refrain  from 
an  expression  of  their  entire  disapprobation  of  the  power  as- 
sumed by  them  of  determining  upon  the  constitutionality  of  laws 
regularly  passed  by  the  General  Assembly,  as  prescribed  by  the 
Constitution  of  this  State;  we  do,  therefore,  solemnly  declare 
and  protest  against  the  aforesaid  assumption  of  powers,  as  ex- 
ercised by  the  said  judges,  and  we  do,  with  heartfelt  sensibility, 
deprecate  the  serious  and  distressing  consequences  which  fol- 
lowed such  decision;  yet  we  forbear  to  look  with  severity  on  the 
past,  in  consequence  of  judicial  precedents,  calculated  in  some 
measure  to  extenuate  the  conduct  of  the  judges,  and  hope  that 
for  the  future  this  explicit  expression  of  public  opinion  will  be 
obeyed.'' 

If  any  one  desires  to  study  the  changed  temper  of  the   times, 
and  to  see  the  new  spirit  in  which  the  courts  are  viewed,  let  him 
read  this  resolution,  and  then  compare  it  with  the  solemn  decla- 
ration of  the  whole  people  of  Georgia,  as  found  in  the  Constitu- . 
tion  of  1877.     There  is  no  room  to  charge  usurpation,  for  it,  is  ' 

there  positively  declared  *^that   legislative  acts  in   violation  of  j 

this  Constitution,  or  the  Constitution  of  the  United  States,  are  j 

void,  and  the  judiciary  shall  so  declare  them." 

It  was  once  a  common  saying  that  if  the  people  ever  lost  their 
liberty,  it  would  be  through  the  judiciary.  That  may  be  true, 
but  the  converse  is  equally  true,  if  they  preserve  their  liberties, 
it  will  be  due  to  the  judiciary.  Neither  corporations,  capital 
nor  capitalists  precipitate  revolutions-  Only  the  people,  the 
whole  people,  can  accomplish  that.  Saving  then  revolution,  the 
only  way  in  which  our  present  liberty  can  be  lost  is  by  subvert- 
ing our  present  Constitution,  and  as  long  as  courts  exercise  their 
present  power,  and  check  insidious  as  well  as  glaring  encroach- 
ment upon  its  provisions,  so  long  will  constitutional  government 


Digitized  by 


Google 


A  century's  progress  in  law.  73 

by  the  people  cootioue.  But  to  allow  courts  to  declare  an  act 
void  is  by  far  the  greatest  change  in  law  made  in  an  age  of 
change.  As  shown  by  Britton  Coxe,  the  doctrine  may  possibly 
have  been  foreshadowed  by  the  civil  law,  and  in  a  few  decisions 
by  inferior  courts  in  this  country,  just  prior  to  1800;  but  if  it 
was  not  actually  discovered,  it  was  really  developed,  within  this 
century,  and  has  grown  even  within  the  memory  of  the  youngest 
here.  When  we  recount  the  changes  and  progress  of  the  past 
hundred  years,  nothing  is  more  radical  than  this,  nothing  we 
could  i^how  would  more  amaze  Coke,  Holt,  Mansfield,  or  even 
Erskine,  those  bright  particular  stars  in  jurisprudence,  could  we 
summon  them  to  our  meeting  in  this  dawn  of  the  twentieth  cen- 
tury. 

One  of  the  great  material  inventions  of  the  age  is  the  steam 
hammer,  whose  stroke  shakes  the  earth.  Compared  with  it  th# 
fabled  blows  of  Vulcan  and  the  Titans  are  as  the  fall  of  the 
snowflake.  And  yet,  when  Nasemyth,  the  inventor,  was  called 
on  to  show  its  greatest  and  most  wonderful  power,  he  did  not 
crush  huge  rocks,  or  with  it  weld  formless  tons  of  steel  into  a 
thing  of  use,  but  he  placed  an  egg  in  a  delicate  wine  glass  upon 
the  anvil; — and  so  nicely  was  the  mechanism  adjusted,  and  so 
perfect  was  his  control  over  the  machine,  that  the  huge  and 
ponderous  hammer  was  arrested  in  its  fall,  so  as  just  to  touch, 
but  not  to  break,  the  fragile  shell. 

So  the  greatest  exhibitions  of  strength  by  the  American  peo- 
ple are  not  to  be  found  in  what  they  did  on  land  and  sea,  in  bat- 
tle or  in  the  achievements  of  material  progress,  but  what  they 
did  not  do,  in  what  they  allowed  themselves  to  be  prevented 
.from  doing,  in  obedience  to  laws  of  their  own  creation.  This 
marvelous  self-control  is  manifested  in  the  changed  spirit  found 
in  our  State  trials.  When  a  great  man  was  tried  in  the  old  days, 
conviction  was  matter  of  necessity.  It  had  to  be.  It  was  unsafe 
to  turn  him  loose,  for  he  had  both  a  memory  and  a  sword.  With 
us  it  has  not  been  so,  and  mo8t  of  our  great  State  trials  have 
resulted  in  acquittals. 
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There  has  recently  been  submitted  to  the  members  of  a  lit- 
erary association  in  this  country  the  query,  *^What  is  the  most 
dramatic  incident  in  American  history?''  For  the  time  being, 
disregarding  any  narrow  meaning  of  the  word  "dramatic,''  we 
might  find  in  each  department  of  life  some  incident  which  laid 
claim  to  pre-eminence.  ''Signing  the  Declaration  of  Indepen- 
dence," "Washington's  Farewell  to  his  Army,"  **First  Message 
Over  the  Telegraph,"  ''First  Voyage  of  the  Steamboat,"  "Com- 
pletion of  the  Pacific  Railroad,"  "Opening  of  the  Philadelphia 
Centennial,"  each  is  fit  for  a  master's  brush.  Each  compresses 
history  into  a  moment;  all  vividly  impress  the  mind.  But  prob- 
ably the  lawyer  would  Consider  that  there  was  no  more  dramat- 
ic legal  incident  than  the  trial  of  Andrew  Johnson,  President  of 
the  United  States,  exercising  all  the  great  functions  ot  govern- 
ment at  the  very  time  he  was  being  tried  before  the  High  Court 
of  Impeachment.  The  picture  of  Grimes,  raised  from  his  couch 
in  the  Senate,  may  well  take  its  place  over  against  Sherwin's 
great  historical  painting  of  "Chatham  Fainting  in  the  House  of 
Lords."  There  were  fifty-four  members  of  the  Senate.  If  every 
member  wa^  present  it  required  thirty-six,  or  two-thirds,  to 
convict.  It  there  was  a  single  absentee  thirty-five  would  con- 
vict, and  the  result  would  therefore  necessarily  be  uncertain 
until  the  very  last  vote  had  been  cast.  As  the  roll-call  pro- 
gressed, and  senator  after  senator  from  his  place  pronounced  the 
defendant  "Guilty,"  the  excitement  increased,  and  the  result 
seemed  inevitable.  Only  eighteen  had  voted  for  ac<iuittal,  and 
thirty-five  against  the  president,  when  at  the  last  moment  a  sick 
man,  carried  into  the  Senate  Chamber  by  the  help  of  his  friends, 
rose  from  his  couch  and  uttered  a  faint  "Not  guilty."  The 
Executive  of  a  great  nation  was  retained  in  his  high  office  by 
this  feeble  voice,  and  to  the  hushed  and  awed  assembly  the  Chief 
Justice  announced  that  "two-thirds  not  having  pronounced 
^Guilty,'  the  president  is  acquitted." 

There  is  nothing  in  our  annals  more  striking  than  this.     The 
acquittal  was  purely  formal.    It  was  in  direct  obedience  to  mere 


Digitized  by 


Google 


A  century's  progress  in  law.  75 

technical  law.  The  moral  result  was  against  the  president.  A 
paralytic  upon  his  couch;  the  ''not  guilty"  of  a  weak  minority, 
prevented  his  conviction,  though  the  vast  preponderance  of 
wealth  and  population  sought  his  downfall.  And  yet  the  Nation 
submitted ;  there  was  no  riot,  no  revolution. 

Other  Nations,  in  the  midst  of  revolution,  had  first  impris- 
oned, then  tried  and  beheaded  their  rulers, — England  its  Charles 
I.,  and  France  its  Louis  XVI., — but  it  was  left  to  this  Republic 
to  show  to  the  world  the  unexampled  spectacle  of  a  people,  in 
the  midst  of  |)eace,  trying  a  ruler  while  he  was  in  the  full  exer- 
cise of  the  powers  of  his  great  office,  and  quietly  accepting  the 
verdict,  though  it  was  in  opposition  to  the  will  of  the  majority. 
No  more  stupendous  proof  could  be  given  of  the  supremacy  of 
law!  Till  then,  that  a  ruler  could  be  tried  and  not  executed 
was  unthinkable. 

A  disputed  title  to  a  throne  was  an  issue  supposed  to  be  too 
great  for  courts,  and  from  the  time  when  England  was  gory 
with  the  blood  shed  in  the  War  of  the  Roses  to  determine  who 
should  be  king,  it  had  never  entered  into  the  heart  of  men  to 
conceive  that  a  court  would  be  able  to  settle  an  issue  so  mo- 
mentous; only  battling  armies  were  equal  to  that  task.  And 
yet,  but  as  yesterday,  in  the  midst  of  party  strife  most  fierce, 
of  sectional  antagonism  most  bitter,  with  division  so  intense 
that  it  pointed  inevitably  to  civil  war,  the  Nation  and  the  com- 
petitors alike  submitted  such  an  issue  to  the  Electoral  Commis- 
sion. JBy  an  equally  narrow  and  technical  decision,  by  equal 
obedience  to  the  mere  forms  of  law,  with  one  vote  doing  in  this 
instance  what  one  vote  had  done  in  the  other,  a  decision  was 
reached,  peace  was  preserved,  and  a  precedent  established  of 
more  value  to  mankind  than  the  success  of  a  hundred  presidents 
and  all  political  parties. 

The  submission  to  a  court  of  the  question  as  to  who  should  be 
president  of  this  great  Nation,  the  trial  and  acquittal  of  a  pres- 
ident, are  unparalleled.  They  are  striking  and  unique  illustra- 
tions of  the  supremacy  of  law  among  a  people  who  themselves 
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make  the  law.  There  is  only  one  step  higher  which  can  be 
taken,  and  that  is  to  subject  the  State  itself  to  the  law.  The 
State  has  always  been  regarded  as  above  the  law,  "the  State  can 
do  no  wrong,"  "the  State  cannot  be  barred  by  the  statute  of  lim- 
itations,'' **the  State  cannot  be  sued."  These  are  maxims  as  old 
and  as  universal  as  jurisprudence,  and  yet  they,  have  all  been  re- 
versed. Sovereign  States  have  been  sued,  coerced  by  the  judg- 
ments of  courts  in  the  same  way,- by  the  same  process,  and  to  the 
same  extent  as  one  of  their  own  citizens. 

Subversive  as  this  is  of  all  preconceived  notions  of  the  relation 
of  the  Law  to  the  State,  it  is  yet  the  very  germ  principle  of  our 
Government.  The  American  charter  was  drafted  by  JeflFerson 
in  repudiation  of  the  doctrine  that  "the  king  can  do  no  wrong." 
The  Declaration  of  Independence  is,  in  effect,  an  indictment 
against  the  king  with  twenty-eight  counts,  and  from  the  first 
of  them,  which  charges  him  with  having  ^'improperly  refused 
his  assent  to  laws  most  wholesome,"  until  the  last  which  accuses 
him  of ''having  incited  domestic  insurrection  amongst  us,"  there 
is  the  most  distinct  recognition  of  the  fact  that  the  State  may 
not  only  do  wrong,  but  that  it  is  responsible  therefor.  The 
fathers  planted  wiser  than  they  knew.  This  principle  had  in  it 
more  thau  they  ^themselves  dreamed.  In  it  was  involved  the 
idea  that  even  law  must  be  obedient  to  law ;  that  statutes  sol- 
emnly enacted  and  duly  approved  may  be  against  law,  because 
against  the  Constitution,  and  even  the  lawmaking  power,  the 
very  State,  must  likewise  be  subservient  to  the  law.  This  un- 
heard-of, this  untried  experiment,  first  provided  for  in  the  Con- 
stitution of  the  United  States,  and  by  which  sovereign  States, 
like  New  York  or  Georgia,  are  summoned  into  court,  as  any 
other  litigant,  and  there  made  amenable  to  law,  has  been  the 
potent  but  silent  and  unrecognized  force  which  has  so  greatly 
increased  the  number  of  international  arbitrations.  They  were 
rarely  heard  of  before  this  century,  and  then  always  confined  to 
matters  of  minor  importance.  But  the  success  which  has 
marked  the  American  law,  by  which  one  State  may  sue  another 
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before  the  supreme  court,  has  no  doubt  been  one  reason  for  the 
increase  in  the  number  of  international  arbitrations.  We  recall 
the  Geneva  Award,  the  Behring  Sea  Award,  the  Venezuela  Boun^ 
dary  Award,  the  Delagoa  Bay  Award,  the  Nicaraguan  Award,  but 
there  are  many  others  of  great  importance,  even  in  our  own  his- 
tor}',  all  of  which  show  the  appreciation  of  judicial  methods  in 
settling  even  international  disputes.  A  reference  to  the  Hague 
conference  sounds  like  a  hollow  mockery  in  the  midst  of  the 
Boer  war,  the  Philippine  skirmish,  the  partition  of  China,  and 
the  unrest  among  the  peoples  of  the  earth.  Still  it  was  far  from 
a  failure.  It  was  a  great  step  forward,  even  to  assemble  to  con- 
sider the  possibility  of  preserving  peace.  It  was  the  sowing  of 
seed  which  will  ultimately  ripen  into  rich  fruitage,  even  though 
it  shall  not  altogether  prevent  the  clash  of  arms.  It  is  a  distant 
harbinger  of  that  far-off  day  when  the  second  Golden  Age  shall 
return,  and  when  the  spear  shall  at  last  be  beaten  into  a  pruning- 
hook,  and  swords  into  plough-shares. 

These  changes  all  show  that  the  people  have  placed  the  judi- 
ciary upon  a  pinnacle  higher  than  was  ever  before  dreamed ; 
they  have  exalted  courts  and  judges  and  lawyers,  and  juries  as 
ministers  of  justice ;  they  have  made  justice  the  highest,  the 
supremest  duty  of  society.  For  the  first  time  Hooker's  defini- 
tion of  Law  has  found  its  complete  fulfillment.  The  sovereign, 
the  State,  even  ''the  greatest,  is  not  exempted  from  her  power." 
But  this  marvelous  growth  has  not  been  altogether  in  sunshine. 
War  and  reconstruction  were  severe  tests.  Its  supremacy  even 
now  is  not  unchallenged.  Lynching,  vigilance  committees, 
white  caps,  riots,  show  that  days  of  storm  and  stress  still  come. 
Universal  experience.  North,  South,  East  and  West,  again  and 
again  reaffirm  that  all  law  derives  its  power  from  the  con- 
sent of  the  governed.  With  the  support  of  the  people,  law 
is  supreme;  without  it,  it  is  but  tinkling  cymbal  and  sounding 
brass. 

If,  indeed,  it  be  true  that  there  is  now  no  glaring  evil  calling 
for  correction,  if  the  law-reformer  has  no  tree  at   whose  root  to 
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lay  his  ax,  well  may  he  be  assured  that  such  will  speedily  spring^ 
from  the  rich  and  fruitful  soil  of  our  complex  civilizatiou.  But,, 
to-day,  the  reform  must  be  wrought  in  legislative  halls.  In  our 
own  State  the  courts  were  recently  criticized  for  the  enforce- 
ment of  certain  technicalities  in  criminal  law,  so  intertwined  and 
interlaced  with  the  fundamentals  that  only  legislative  power 
could  bring  about  the  change  desired.  This  Association 
promptly  prepared  bills  intended  to  cure  the  evils ;  they  were 
presented  to  the  Legislature,  and  by  that  body,  in  its  wisdom, 
rejected.  Its  non-action  indicates  that  the  public  is  unwilling 
to  allow  indictments  to  be  amended,  or  to  put  the  prisoner  and 
the  public  on  an  equality,  in  striking  the  jury,  and  that  it  still 
favors  technicalities  which  throw  protection  around  men  accused 
of  crime. 

At  the  first  meeting  of  this  Association  eflforts  were  made  to 
secure  the  passage  of  a  law,  by  which  trials  could  be  expedited, 
and  the  reproach  of  centuries  as  to  the  law's  delays  in  part  re- 
moved. Here  again,  the  responsibility  is  with  the  legislature. 
But  it  is  indeed  a  marvel  that  at  the  end  of  the  19th  century  we 
are  complaining  of  months  of  delay,  and  are  urging  and  insist- 
ing that  whip  and  spur  be  applied  to  hasten  the  trial,  within  a 
given  number  of  days,  instead  of  within  a  given  number  of 
years.  At  the  end  of  the  last  century,  the  problem  was  very 
different.  There,  the  parliamentary  committee  reported  that 
Lord  Chancellor  Eldon  then  had  under  consideration  and 
undisposed  of,  many  cases  which  had  been  argued  more  than 
ten  years  before.  You  recall  the  story  of  "  Bleak  House,"  aud 
how  the  trenchant  pen  of  Dickens  succeeded  in  arousing  public 
sentiment  to  a  point  which  finally  secured  some  improve- 
ment in  the  English  courts.  Steam  and  electricity  have  had 
their  influence  upon  the  mind.  Everything  moves  faster, 
and  it  is  with  the  legislature  to  say  whether  they  shall  go  still 
faster. 

The  failure  of  justice  in  criminal  cases  has  frequently  been 
laid  at  the  always  convenient  door  of  the  law's  delay,  and,  in 
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obedience  to  demand  in  some  quarters,  statutes  have  been  re- 
cently passed  for  the  calling  of  special  terms.  The  criminal  is 
only  gives  a  very  limited  time  within  which  he  can  make  a  mo- 
tion for  a  new  trial.  It  is  now  a  fast  writ  of  error,  or  none  at 
all ;  the  Supreme  Court  must  quickly  hear,  and  with  almost 
equal  dispatch  determine.  So  that,  in  Georgia,  it  is  a  fact  that 
a  man  has  committed  a  crime  one  day ;  a  special  term  has  been 
called  the  next  day  ;  within  a  week  the  grand  jury  have  indicted, 
and  the  petit  jury  has  convicted;  in  less  than  a  month,  the  mo- 
tion for  a  new  trial  had  been  made  and  overruled,  and  the  Su- 
preme Court  had  affirmed  the  conviction.  Surely,  surely,  the 
constitutional  guarantee  of  a  "speedy  trial,"  intended  to  correct 
the  cruel  abuse  of  tyrants,  by  which  innocent  men  were  held  in 
prison  for  years  without  knowing  why  or  whereof  they  were 
accused,  has  been  perverted,  and  instead  of  being  properly  in 
the  Bill  of  Rights,  as  one  of  the  safeguards  of  liberty,  un- 
seemly haste  would  have  turned  a  "speedy  trial  '^  into  a  mock- 
ery of  justice  but  that  convictions  are  so  rare  that  no  evil  has 
yet  appeared. 

With  all  the  discoveries,  and  inventions  applied  to  matter  and 
machinery,  there  are  no  patented  improvements  on  the  human 
mind.  No  one  has  invented  a  new  way  of  teaching,  or  discov- 
ered an  easy  way  of  learning;  and  as  the  trial  of  every  case  in- 
volves a  study  of  facts,  and  a  teaching  of  the  law  applicable 
thereto,  until  some  labor-saving  device  is  discovered  by  which 
facts  may  be  chemically  extracted  from  a  witness  and  as  rapidly 
assimilated  and  digested  by  judge  and  jury,  the  progress  of  a 
lawsuit  must  be  as  slow  as  it  was  before  steam  was  applied  or 
electricity  harnessed ;  and  even  then,  as  long  as  judges  are  fal- 
lible, lawyers  zealous  and  juries  human,  mistakes  will  be  made 
and  new  trials  will  be  granted. 

Let  us  not  confound  law  with  lawyers,  nor  law  with  its  ad- 
ministration. The  law  of  a  given  case  may  be  plain,  and  yet 
justice  may  fail.  The  law  may  be  perfect,  and  yet  lawyers  and 
jurors  and  judges  may  fail  in   the  discbarge  of  their  duties. 
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There  was  a  time  when  the  failures  of  justice  could  often  and 
truly  be  laid  at  the  door  of  the  law  itself.  Long  delays,  techni- 
calities, subtleties,  fine-spun  theories,  hair-splitting  distinctions, 
rules  of  pleading,  rules  of  evidence,  so  cumbered  the  ground  that 
the  course  of  justice  was  impeded,  if  not  utterly  turned  aside. 
In  all  confidence,  we  may  claim  that  such  is  not  now  the  case. 
Let  us  be  frank  and  admit  that  the  miscarriage  of  justice  must 
now  be  laid  at  the  door  of  man,  rather  than  at  that  of  the  law. 
The  judge,  the  lawyer,  and  the  juror  are  now  the  responsible 
agents ;  and  when  the  public  wakes  up  to  a  realization  of  that 
fact,  when  it  stops  dealing  with  an  impersonality,  when  it  ceases 
to  charge  failures  of  justice  against  the  intangible  law,  and  be- 
gins to  put  them  where  they  belong — upon  judge,  lawyer  and 
jury — we  may  expect  a  quickening  of  the  public  conscience.  I 
should  not  say  jury.  We  so  often  speak  of  the  "jury^'  that  we 
forget  the  "juror,'' — the  individual,  the  single  man,  the  respoB- 
sible  agent.  We  all  of  us  know  instances  where  the  community 
has  taken  the  law  in  its  own  hands  and  meted  out  to  the  mur- 
derer swift  and  awful  vengeance,  giving  as  excuse  that  it  would 
have  been  impossible  to  convict.  Why  impossible?  You  have 
heard  that  argument  advanced  by  men  whose  names  were  in  the 
jury  box ;  you  have  heard  it  from  men  who  themselves  have  sat 
in  the  jury  and  found  a  verdict  of  "not  guilty," — generally  con- 
demned by  the  ]>ublic  as  unrighteous.  Judges  and  the  Supreme 
Court  may  grant  new  trials,  but  not  they — only  the  jury,  the 
l)eople's  representative,  can  acquit. 

And  just  here  appears  the  most  lamentable  failure  of  our  law. 
With  all  of  our  progress,  with  all  the  improvements  in  its  ma- 
chinery, with  the  increased  intelligence  of  the  people,  with  the 
increased  popularity  of  the  courts,  with  the  supremacy  of  the 
law  generally  recognized,  we  have  yet  woefully  failed  in  its  most 
vital  function.  There  is  comparative  satisfaction  with  the  ad- 
ministration of  civil  law;  but  we  have  never  been  able  to  deal 
with  those  charged  with  murder,  manslaughter,  and  crimes  in- 
volving personal  violence.     The  old  law  inflicted  swift,  cruel, 
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certain  punishment.  Now,  in  many  States,  the  death  penalty  has 
been  abolished,  as  defeating  its  own  ends.  In  most  of  the  States 
it  is  practically  disused,  for  even  where  it  is  preserved  on  the 
statute  books,  the  jury  in  permitted  to  reduce  the  penalty  from 
death  to  imprisonment. 

But  neither  severity  nor  leniency  secures  an  enforcement  of 
laws  enacted  to  prevent  violence  and  to  protect  life.  Read  the 
sentence:  "The  protection  of  life,  liberty  and  property  is  the 
paramount  duty  of  govern ment.^'  How  we  have  reversed  the 
order!  We  protect  property  :  when  it  is  taken  we  restore,  and 
punish  for  the  taking.  Consider  how  scrupulously  we  have 
tithed  the  mint,  anise  and  cummin,  and  neglected  the  weightier 
matter  of  the  law ;  bow  we  have  made  the  last  first,  and  ignored 
the  first  altogether.  Government  does  protect  property;  the 
rights  of  property  are  sacredly  enforced.  Liberty,  too,  is 
jealously  guarded ;  a  violation  of  the  right  of  person  is  now 
almost  unknown.  We  do  not  put  men  in  prison  or  bide  them 
in  dungeons.  And  yet  the  first,  the  supreme,  the  paramount 
duty  of  protecting  life  is  shamefully  unfulfilled.  *When  life  has 
a  property  value,  there  is  no  difficulty  in  meting  out  punishment, 
in  the  shape  of  a  verdict  for  damages  for  the  homicide ;  but  let 
the  grand  jury  indict  for  the  same  transaction,  and  the  chances 
are  that  there  will  be  a  verdict  of  "  not  guilty."  This  is  one  of 
the  inexplicable  mysteries  of  our  age  and  people.  It  is  not 
enough  to  say  that  sympathy  is  the  controlling  factor,  because 
the  criminal  laws  enacted  for  the  protection  of  property  are  en- 
forced with  certainty.  It  is  not  difficult  to  convict  a  man  of 
larceny,  or  burglary,  or  arson,  or  crimes  against  property,  and 
to  punish  him  accordingly.  It  cannot  be  unwillingness  to  in- 
flict the  death  penalty,  because  the  jury  has  a  right  in  all  cases 
to  reduce  the  punishment  from  death  to  imprisonment.  It  can- 
not be  any  want  or  defect  in  the  law  itself,  for  the  law  of 
murder  and  kindred  offenses  is  almost  identical  with  what  it 
is  in  other  jurisdictions  where  convictions  are  sure,  if  guilt  is 
shown. 
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It  cannot  be  the  cheap  excuse  so  oflen  heard^  that  improper 
acquittalsaredue  solely  to  the  ingenuity  of  counsel  for  the  defense. 
That  would  be  a  reflection  on  the  whole  system,  an  insult  to  the 
juror  and  jury  alike,  to  say  that  twelve  intelligent  men  can  be 
made  to  forget  the  evidence  and  their  oath.  It  cannot  be  the 
law's  delay,  because  the  Georgia  statute  calls  for  lightning 
speed,  and  a  criminal  case  must  be  determined  in  far  greater 
haste  than  a  civil  suit. 

As  your  representative  at  Saratoga,  two  years  ago,  I  heard 
the  superb  address  of  Mr.  Choate,  our  present  Minister  to  Eng- 
land. No  abler,  no  more  brilliant  defense  of  the  system  of 
"Trial  by  Jury"  was  ever  delivered.  But  he  powerfully  empha- 
sized that  the  constituents  of  a  perfect  jury  trial  were  an  impar- 
tial judge,  learned  in  the  law;  attorneys  ably  presenting  each  his 
client's  case,  and^above  all,  and  beyond  all,  upright,  intelligent 
and  impartial  jurors,  anxious  to  decide  according  to  the  very 
right  of  the  case,  unmoved  by  sympathy  and  undaunted  by  pub- 
lic clamor.     That  is  it,  **upright  and  intelligent  jurors." 

In  every  oflBce  under  our  government  there  is  need  of  intel- 
ligence t)f  high  order,  and  there  is  a  supply  fully  equal  to  the 
demand.  But  it  is  a  fact  well  worth  emphasizing  that  nowhere 
does  the  law  expressly  demand  intelligence,  except  of  its  officers 
of  justice.  In  other  departments,  government  treats  itself  with 
more  or  less  independence;  but  in  the  administration  of  justice 
the  State  is  responsible.  Within  limits,  it  guarantees  results.  It 
promises  not  only  an  impartial  hearing  but  a  right  verdict,  and, 
therefore,  of  each  officer  engaged  in  the  trial  of  a  case  it  insists  upon 
character  and  intelligence.  So  far  as  the  law  is  concerned,  no 
man  can  be  admitted  to  the  bar,  and  no  man  can  remain  on  its 
rolls,  who  is  not  only  intelligent  but  upright.  Only  from  its 
ranks  can  a  judge  be  elected.  And  lastly,  only  upright  and  in- 
telligent men  can  serve  upon  the  jury. 

Without  juries  the  judge  may  protect  liberty,  and  grant  the 
writ  of  habeas  corpus.  Without  juries  he  may  often  protect 
property.     But  the  awful  and  supreme  duty  of  protecting  life  by 
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metiug  out  a  punishmeDt  which  shall  deter  others  is  committed 
solely  to  the  jury.  Lawyers  and  judges  may  influence  the  result, 
but  they  do  not  make  the  verdict.  The  murderer  does  not  go 
free  and  absolved  until  the  twelve  impanelled  to  "find  a  true 
verdict  according  to  the  evidence"  have  pronounced  him  *'Not 
guilty." 

And  here,  as  in  everything  else  in  our  American  system,  the 
circle  completes  itself.  We  are  where  we  began.  No  progress 
can  take  us  beyond  ourselves.  After  all  is  said  and  done,  it  is 
the  people  in  the  jury  box  that  are  responsible  when  criminals 
escape  and  unrighteous  verdicts  are  pronounced,  and  let  us  not 
forget  that  it  is  also  the  people  that  are  entitled  to  the  only 
praise  when  law  is  supreme  and  life  protected. 
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APPENDIX  B. 
REPORT  OF  TREASURER. 


Z.  D.  Harrison,  Treasurer^ 

In  Acrount  with  Georgia  Bar  Association. 

Dr.  Cr. 

To  cash  balance  from  last  report %      116  36 

Dues  collected  since  last  report 1,365  00 

By  Voucher  No.  1— -Ohas.  L.  Davis 4  00 

2— Chas.  L.  Davis 24  30 

a— Postage 2  00 

4 — Morning  News 2  50 

6— Enquirer-Sun . .  2  85 

6— Constitution  Pub.  Co 6  60 

7 — Macon  Telegraph 1  75 

8— Chas.  L.  Davis 52  50 

9 — Protest  fee 75 

10— Franklin  Prtg.  &  Pub.  Co 13  55 

11— Wm.  Gerdine 35  00 

12— S.  H.  Hardwick 75  00 

13— Ohamberlin-Johnson-DuBose  Co.  16  50 

14— Franklin  Prtg.  &  Pub.  Co 468  73 

15— J.  \V.  Burke  Co 25  90 

16—0.  A.  Park,  Secretary 200  00 

17— Postage 2  00 

18— Postage 2  00 

19 — Revenue  stamps 2  50 

20— Z.  D.  Harrison,  Treasurer 100  00 

21— Franklin  Prtg.  &  Pub.  Co 5  75 

$1,480  3&— 1,053  18 

July  3,  1900,  balance 427  18 

$   1,480  36 
Audited  and  approved  July  3,  1900. 

Burton  Smith, 
Chairman  Executive  Committee. 
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APPENDIX  C. 

EEPORT  OF  COMMITTEE  ON  JURISPRODENCE  AND 
LAW  REFORM. 


To  the  Georgia  Bar  Association  : 

The  Committee  ou  Jurisprudence  and  Law  Reform  submits 
the  following  Report : 

At  the  session  of  the  Association  in  1899  was  presented  a 
Memorial  from  the  Medical  Association  of  Georgia  accom- 
panied by  a  paper  which  had  been  read  before  the  last 
named  Association  by  Dr.  James  B.  Baird  of  Atlanta.  The 
memorial  and  the  paper  were  presented  by  Dr.  Baird  in  per- 
son. Afler  some  discussion  as  to  what  action  this  Associa- 
tion should  take,  the  subject  was  finally  referred  to  a  special 
committee,  of  which  Hon.  Geo.  Hillyer  was  chairman,  with 
instruction  that  the  committee  should  act  on  its  own  re- 
sponsibility without  authority  to  commit  this  Association  ; 
and  the  Committee  on  Jurisprudence  and  Law  Reform  was 
instructed  to  make  a  full  report  to  the  Association  at  this 
session  of  1900. 

Theobject  of  the  Memorial  was  to  obtain  theindorsementof 
the  Bar  Association  to  proposed  legislation,  (1)  providing  for 
the  compensation  of  expert  witnesses  in  civil  and  criminal 
cases,  and  (2)  making  communications  of  physicians  with 
their  patients  privileged,  and  inadmissible  in  evidence  in  civil 
<5ases.  The  views  of  the  Medical  Association  were  afterwards 
embodied  in  two  bills  introduced  into  the  General  Assembly 
in  1899,  which  received  the  support  of  the  special  committee 
of  the  Bar  Association,  were  favorably  reported  by  the  Judi- 
ciary Committee  of  the  House,  and  met  the  usual  fkte  of  not 
being  reached  before  adjournment.     These  bills  are  attached 
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to  this  report,  and  are  considered  by  your  committee  as  em- 
bodying the  legislation  desired  by  the  Medical  Association. 

I.      COMPENSATION  OF  EXPERT  WITNESSES. 

1.  The  bill  for  the  compensation  of  expert  witnesses  ap- 
plies only  to  scientific  experts.  There  is  no  good  reason  for 
this.  The  blacksmith  who  by  years  of  experience  has  be- 
come an  expert  i  i  horse-shoeing ;  the  farmer  who  has  become 
expert  on  questions  as  to  the  best  time  for  planting  par- 
ticular crops  in  particular  localities,  or  as  to  the  amount  of 
labor  which  should  be  done  by  a  given  number  of  men  in  a 
given  time  ;  the  stockman  who  knows  the  fine  points  of  a 
horse;  the  expert  cotton  classer ;  all  these,  who  have  acquired 
their  knowledge  as  part  of  their  stock  in  trade,  are  as  equi- 
tably entitled  to  compensation  for  their  opinions  as  are  the 
surgeon,  the  chemist,  the  engineer,  or  the  electrician.  When 
we  begin  to  legislate  on  this  subject,  we  should  not  unjustly 
discriminate ;  and  unless  we  do,  we  are  apt  to  clog  the  wheels 
of  justice. 

2.  Every  witness  is  now  entitled  to  his  per  diem  of  seven  ty- 
five  cents,  and  this  amount  is  paid  alike  to  him  whose  time 
is  worth  a  few  cents  a  day  and  to  him  whose  time  is  worth 
many  dollars  a  day.  Every  citizen  must  expect  to  bear 
willingly  his  part  of  the  burden  of  public  service,  and  this 
duty  is  nowhere  higher  then  in  promoting  the  ascertainment 
of  truth  injudicial  proceedings.  If  there  is  to  be  discrimina- 
tion in  the  pay  of  ^vitnesse8,  should  it  not  rather  be  based 
on  the  value  of  their  time  than  the  nature  of  the  testimony  ? 
Why  should  the  expert  who  is  possessed  of  scientific  knowl- 
edge be  entitled  to  withhold  it  for  pecuniary  gain,  when  the 
ordinary  citizen  who  has  become  possessed  of  material  facts 
iscompelled  to  divulge  them  on  demand  ? 

3.  The  learned  professions  have  no  claim  to  be  exempt  from 
this  public  burden.  Referring  only  to  what  is  most  familiar 
to  us,  members  of  the  bar  are  required  "never  to  reject,  for 
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a  consideration  personal  to  themselves,  the  causeof  the  de- 
fenceless or  oppressed'*  (Code,  sec.  4427,  par,  6);  to  defend 
without  compensation  paupers  charged  with  crime  who  may 
be  assigned  to  us  by  the  court;  and  perform  a  like  service 
in  unrepresented  divorce  cases,  etc.,  etc.  Lawyers  have 
many  special  privileges  to  offset  these  burdens;  but  the 
special  privileges  and  exemptions  of  physicians  are  greater. 

4.  New  legislation  on  these  lines  is  to  be  avoided  except 
when  there  is  an  evil  to  be  remedied.  This  cause  seems  to 
be  here  lacking.  Your  committee  is  not  informed  that 
physicians  are  so  frequently  called  upon  as  involuntary  ex- 
perts that  they   are   entitled  to  relief  by  special  legislation. 

5.  The  Bar  Association  should  not  cheapen  its  action  and 
its  influence  by  giving  its  indorsement  to  any  measure  which 
does  not  (1)  concern  the  bar  itself  or  the  practice  of  its 
profession,  or  (2)  tend  to  benefit  the  general  public  and  pro- 
mote the  general  welfare.  This  legislation  cannot  be  as- 
signed to  either  head.  It  concerns  only  the  pecuniary  ad- 
vantage of  a  class. 

II.      AS  TO  PRIVILEGED  COMMUNICATIONS. 

The  second  bill  makes  inadmissible  during  the  life  of  the 
patient,  and  no  longer,  the  testimony  of  a  physician  as  to 
any  information  acquired  by  communication  with  or  ex- 
amination of  him,  or  otherwiscy  while  attending  him  profes- 
sionally, if  the  information  be  necessary  to  proper  treatment ; 
and  it  applies  to  all  civil  cases  except  suits  for  personal 
injury  or  malpractice. 

1.  Much  criticism  could  be  made  on  particular  features  of 
the  bill.  Why  confine  it  to  certain  cases  ?  If  the  patient 
be  entitled  to  a  concealment  of  the  truth  in  these  eases,  is 
he  not  equally  entitled  to  it  in  all?  Is  the  right  to  the  judicial 
ascertainment  of  the  truth  possessed  by  the  State,  and  by 
the  litigant  in  personal  injury  and  malpractice  cases,  so 
much  higher  than  the  same  right  of  the  private  litigant  in 
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other  cases?  Why  eoniine  it  ta  the  life  of  the  patient?  If  he  be 
entitled  to  preserve  his  reputation  and  his  property  by  con- 
cealment of  the  truth,  should  not  his  surviving  fanaily  be 
permitted  V>  similarly  keep  his  memory  untarnished  and  his 
estate  undiminished  ?  But  as  our  objection  goes  to  the  merits 
special  demurrer  is  unnecessary. 

2.  We  repeat  our  observations  in  considering  the  Expert 
Witness  bill,  that  the  alleged  evil  sought  to  be  remedied 
by  this  bill  does  not  seem  to  be  so  extensive  as  to  call  for 
special  legislation. 

3.  This  Association  should  not,  in  our  opinion,  recommend 
the  incorporation  into  our  law  of  any  further  obstacles   to 
the  judicial  ascertainment  of  the  truth.     As  we  Southerners 
are  so  thoroughly  imbued  with  the  doctrine  of  States'  rights 
and  other  permanent   and   unchanging    political   principles 
imbibed  with   our  mother's     milk  that  many  of  us   have 
never  stopped  to  give  them  a  moment's  thoughtful  consider- 
ation   and   dissection,   so   are   we   Anglo-Saxons   similarly 
unanalyticalin  our  consideration  of  many  of  the  principles 
and  provisions  of  our  common   and  statute  law.     Thus  ac- 
customed are  we  to  the  doctrine  that  no  man  shall  be  com- 
pelled to  testify  in  his  own  criminal  case,  or  to  answer  any 
question  which  may  tend  to  criminate   or  disgrace  him  or 
his  family;  that  confessions  are  inadmissible  where  induced 
by  the  slightest  hope  or  (ear ;  to  the  restrictions  on  proof  of 
admissions  made  by  agents  and  representatives  ;  and  to  the 
mass  of  the  rules  of  evidence  intended  to  limit  the  means  for 
the  ascertainment  of  truth    within    narrow   bounds.     This 
committee  is  not  prepared   to  assail  any    of  these  rules  or 
principles,  but  it  is  prepared  to  oppose  the  erection  of  fur- 
ther barriers  until  the  necessity  for  them  be  clearly  shown 
— so  clearly  that  he  who  runs  may  read.     No  man  is  really 
wronged  (though  he  may  be  deprived  of  what  he  should  not 
retain)  by  the  ascertainmentof  the  truth  at  the  instance  of  the 
commonwealth  or  of  his   neighbor  who  has  a  dispute  with 
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him,  so  long  as  that  truth  is  material  to  the  issues,  or  assists 
in  determining  the  credibility  of  testimony. 

4.  Lawyers'  communications  with  their  clients  are  made 
privileged  because  lawyers  are  a  part  of  the  machinery 
for  the  redress  of  wrongs.  The  lawyer,  within  the  scope  of 
his  employment,  is  the  after  ego  of  his  client,  and  if  he  be 
forced  to  disclose  his  client's  affairs,  the  client  should  like- 
wise be  compellable  to  do  the  same.  But  your  committee 
deems  it  unnecessary  to  defend  this  provision  of  the  law, 
because,  if  its  existence  be  a  reason  for  further  blocking  the 
ascertainment  of  the  truth,  it  should  not  be  allowed  to  stand. 
It  would  be  better  to  repeal  it  than  to  extend  it. 

Your    committee  recommends  that  this  Association  re- 
spond to  the  Memorial  ot  the  Medical  Association  of  Georgia 
by  expressing  its  regret  that,  for  the  reasons  stated  herein, 
it  is  unable  to  give  the  indorsements  requested. 
Respectfully  submitted, 

A.  R.  Lawton, 
L.  F.  Garrard, 
^  Alex  C.  King, 

Allen  Fort, 
R.  T.  FoucHB, 

Committee. 

A  BILL 

TO  BE  SNTITLBD  AN  ACT  TO  PROVIDE  COMPENSATION  FOB  EXPERT  WITNESSES, 
AND  FOR  OTHER  PURPOSES. 

Section  I.  Be  it  enacted  by  the  General  Assembly  of  Georgia,  and  it 
is  hereby  enacted  by  the  authority  of  the  same,  That  any  witness 
subpoenaed  by  the  State  to  testify  only  to  an  opinion  founded  on  special 
study  or  experience  in  any  branch  of  science,  or  to  make  any  scientific 
or  professional  examination,  and  to  state.the  results  thereof,  shall,  in  lieu 
of  the  fees  now  allowed  witnesses  for  the  State,  be  entitled  to  such  just 
and  reasonable,  but  in  no  case  excessive,  compensation  as  the  judge 
trying  the  case  may  award  upon  a  consideration  of  the  value  of  the  time 
employed  and  the  degree  of  the  learning  and  skill  required,  to  be  paid  as 
prescribed  by  section  1116  of  the  Penal  Code. 

Sec.  II.    Be  it  further  enacted  by  the  authority  aforesaid.  That  wit- 
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nesses  subpcBnaed  by  the  defendant  in  criminal  cases  as  experts  shall 
be  entitled  to  similar  compensation,  which  shall  be  collectable  upon  the 
conditions  and  in  the  manner  provided  by  law  for  fees  of  non-resident 
witnesses  for  the  defendant. 

Sec.  III.  Be  it  father  enacted  by  the  authority  aforesaid,  That  in 
civil  cases,  when  not  otherwise  agreed  upon  by  the  party  at  whose  in- 
stance the  subpoena  issues  or  the  evidence  is  had,  expert  witnesses 
shall  be  entitled  to  similar  compensation,  to  be  collectable  as  the  law 
now  provides  for  collecting  witness  fees  in  civil  cases. 

Sec.  IV.  Be  it  further  enacted  by  the  authority  aforesaid,  That  all 
laws  in  conflict  herewith  be,  and  the  same  are,  hereby  repealed. 


Amend  section  III.  by  adding  to  the  end  thereof  the  following :  "Ex- 
cept the  same  shall  not  be  charged  to  the  opposite  party  if  he  be  cast 
in  the  suit." 

A  BILL 

TO  BE  ENTITLED  AN  ACT  TO  RENDER  PHYSICIANS  AND  SURGEONS  INCOMFETENT 

TO  TESTIFY  IN  CIVIL  CASES  AS  TO  CERTAIN  INFORMATION  ACQUIRED 

WHILE  CONSULTING  OR  ATTENDING  A   PATIENT,  AND 

FOR  OTHER  PURPOSES; 

Section  I.  Be  it  enacted  by  the  Greneral  Assembly  of  Georgia,  and  it  is 
hereby  enacted  by  the  authority  of  same,  That  no  person  duly  authorized 
to  practice  medicine  or  surgery  in  this  State  shall  be  competent  to 
testify  in  civil  cases,  except  cases  founded  on  torts  for  personal  injuries 
or  for  malpractice,  as  to  any  information  acquired  whi^e  consulting  or 
attending  a  patient  in  a  professional  capacity  and  learned  by  communi- 
cation with  or  examination  of  the  patient,  or  otherwise,  and  which  was 
necessary  to  enable  such  physician  or  surgeon  to  properly  prescribe  or 
treat  the  patient,  during  the  life  of  such  patient,  unless  he  or  she  ex- 
pressly consents  to  the  same. 

Sec.  II.  Be  it  further  enacted  by  the  authority  aforesaid,  That  all 
laws  in  conflict  herewith  be,  and  the  same  are,  hereby  repealed. 
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APPENDIX  D. 

EEPORTOP  THE  SPECIAL  COMMITTEE  ON  EXPERT 

WITNESSES. 


Atlanta,  Ga.,  July  3,  1900. 
Mr.  President: 

The  Committee  on  Reform  as  to  the  law  and  expense  of 
expert  witnesses  have  no  formal  report  to  make,  for  the 
reason  that  at  the  session  of  this  hody  one  year  ago,  the  en- 
tire subject  was  referred  to  the  Committee  on  Remedial  Pro- 
cedure and  Judicial  Reform.  The  last  named  committee 
-was  to  investigate  the  whole  subject  and  report  at  this 
meeting.  By  way  of  information,  however,  I  beg  leave  to 
say  that,  aided  by  a  very  slim  attendance  of  my  committee, 
I  appeared  with  Dr.  Baird,  representing  the  State  Medical 
Association,  before  the  Joint  Judiciary  Committee  of  the 
last  Legislature,  and  recommended  that  some  reform,  prop- 
erly guarded  and  digested,  be  made  in  the  present  law  on  this 
subject,  taking  the  bills  framed  by  Dr.  Baird  as  a  basis.  It 
-would seem  tjaatthe  medical  profession  ought  in  someway  to 
be  protected  from  the  too  great  burden  of  attending  in  un- 
necessary numbers  at  criminal  trials ;  and  that  moderate  and 
reasonable  compensation  should  be  secured  to  a  limited  num- 
ber of  such  witnesses,  in  all  cases  where  the  same  may  be 
practicable.  I  am  informed  that  the  session  ended  without 
any  legislative  action  being  finally  had. 

I  communicated  a  request  sent  to  me  by  Colonel  Lawton, 
-chairman  of  the  committee  charged  with  the  consideration 
of  the  subject  at  the  present  session,  for  more  detailed  in- 
formation, to  Dr.  Baird,  and  he  informs  me  that  he  sent  to 
Oolonel  Lawton  all  that  was  at  his  command. 

Respectfully  submitted, 

Geo.  Hillyer, 
Chairman. 
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APPENDIX  E. 

REPORT    OF    COMMITTEE   ON   jIjDICIAL   ADMIN- 
ISTRATION AND  REMEDIAL  PROCEDURE. 


To  the  Georgia  Bar  Association : 

The  embarrassment  inevitable  to  the  execution  of  a  commis- 
sion 80  extensive  in  its  scope  and  allowing  ao  wide  a  range  for 
the  selection  oi  topics,  as  that  under  which  this  committee  wa& 
charged  to  act,  has  been  not  a  little  enhanced  by  the  circum- 
stance that,  so  far  as  its  chairman  has  been  informed,  no  specific 
matter  for  examination  and  report  was  referred  to  it  by  the  As- 
sociation at  its  last  meeting,  nor  has  any  member,  or  any  law- 
yer, within  or  without  the  State,  favored  it  with  a  single  valu- 
able suggestion  for  raising  the  standardt  of  judicial  administra- 
tion, or  for  the  improvement  of  our  system  of  ^'Remedial  Pro-^ 
cedure/'  Confronted  with  a  great  variety  of  useful  and  attrac- 
tive topics,  without  official  instruction  or  private  suggestion 
to  direct  our  choice,  our  perplexity  has  been  akin  to  that  ex- 
perienced by  the  eager  and  expectant  guest,  who,  in  the  midst 
of  a  profusion  of  unaccustomed  dainties,  sits  ^'inattentive  and 
untasting,''  while  selection  hesitates  and  appetite  is  shorn  of 
zest  by  sheer  bewilderment. 

It  should  be  further  explained,  that  the  committee  was  se- 
riously hindered  in  its  labors  by  the  impossibility  of  frequent 
correspondence  and  active  cooperation  among  its  members, — 
due  chiefly  to  exacting  professionol  engagements  and  partly  to 
private  bereavement.  So  much  by  way  of  apology  for  the  in- 
completeness of  its  work. 

This  report  (if  such  it  can  be  called)  has  little  relevancy  to 
law  in  the  abstract,  or  to  the  general  municipal  law  of  the  State; 
but  concerns  chiefly  the  manner  in  which,  and  the  means  by 
which,  the  laws  of  Georgia  are  administered  in   her  courts,  and 
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by  her  commissioDed  judges.  The  judicial  administration  of  the 
law,  being  but  another  name  for  dispensing  justice  to  the  peo- 
ple, can  be  neither  efiBcient  nor  beneficial  unless  the  forms  and 
machinery  provided  for  such  administration  be  uniform,  intel- 
ligible, and  adequate;  and,  as  in  mechanics,  there  must  be  no 
avoidable  "loss  of  force." 

The  Rules  of  Procedure  should  be  convenient,  and  compul- 
sory— sufficiently  so,  at  least,  to  insure  safe  and  easy  access  to 
suitors;  a  full,  orderly,  and  candid  expression  of  their  complaints 
and  desires;  for  compelling  the  production  of  all  relevant  and 
material  testimony,  by  those  who  possess  it;  and  to  secure  prompt 
and  practical  submission  to  the  result  when  ascertained  and  de- 
clared. And  so,  whatever  the  State  shall  prescribe, — directly 
or  through  its  judges — for  promoting  these  ends,  constitutes  its 
system  of  "Legal  Procedure";  which  includes  the  whole  body 
of  rules  and  formulae  applicable  to  pleading,  evidence,  and 
practice.  The  judges  who  administer  them  must  of  course  be 
accurately  informed  as  to  their  spirit,  reason,  and  purpose,  and 
resolute  and  diligent  in  their  enforcement. 

With  these  conditions  present,  there  is  small  need  for  the  ad- 
dition of  anything  more  in  order  to  secure  to  the  citizen  such 
measure  of  "legal  justice"  as  is  attainable  in  human  affairs.  The 
improvement  made  in  the  Rules  of  Procedure  observed  in  our 
courts  has,  during  the  past  decade,  been  extensive  and  beneficial. 
To  those  embodied  in  the  Code  only  a  few  have  been  added  by 
legal  enactment;  and  these  last  were  designed  mainly  to  adapt 
those  already  established  to  changing  business  conditions  and 
to  current  popular  needs.  Some  of  these  new  rules  can  hardly 
be  said  to  have  advanced  beyond  the  experimental  stage;  and, 
though  reluctantly  accepted  and  severely  criticized  by  some, 
having  both  authority  and  experience,  yet  have  thus  far  proved 
valuable  for  promoting  perspicuity  and  conciseness  in  pleading, 
and  for  the  speedy  disposition  of  causes. 

The  act  of  December  15th,  1893,  known  as  the  "pleading 
act,"  as  construed  and  applied  by  the  courts,  has  proved  a  sat- 
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isfactory  device  for  procuring  from  litigants  full  and  early  dis- 
closure of  the  matters  really  in  dispute,  for  settling  the  issues 
to  be  tried,  and  for  a  speedy  and  impartial  determination  of  all 
questions  of  law  and  fact.  Further  material  improvement  in 
this  direction  has  resulted  from  the  several  "practice  acts"  of 
December,  1895, — prescribing  how  service  may  be  made,  in  cer- 
tain cases,  on  non-resident  defendants;  the  manner  of  making 
parties;  and  "regulating  practice  in  the  Superior  Courts/'  The 
committee  have  united  on  no  plan  looking  to  further  improve- 
ment in  the  rules  of  civil  procedure.  It  is  proper,  however,  to 
state  that  a  requirement  ttat  defendants  shall  recite,  in  their 
answers  to  petitions,  the  substance,  at  least,  of  each  paragraph 
that  is  to  be  denied,  following  such  recital  with  a  denial,  total 
or  partial,  as  the  facts  relied  on  may  authorize,  would  promote 
<;onvenience  and  despatch  in  the  trial  of  causes.  Indeed,  a  re- 
quirement of  this  character  would  seem  to  be  fairly  authorized  by 
the  second  section  of  the  Act  of  1893;  and  its  recent  adoption  by 
the  very  learned  and  distinguished  judge  of  the  United  States 
Court  for  the  Southern  District  of  Georgia  is  strong  proof  of  its 
utility.  It  has  also  been  approved  and  adopted  by  courts  of 
other  States,  and  is  here  submitted  for  your  information. 

In  this  connection,  and  subject  to  the  same  limitation,  it  is 
suggested  that  legislation  may  be  necessary  for  the  correction- 
or  repeal  of  sections  ^l^S  and  ^14^6  of  the  Code  of  '95, — fixing 
the  venue  of  actions  against  insurance  companies,  and  prescrib- 
ing the  manner  of  service  when  without  an  agency  or  place  of 
business  in  the  county  in  which  the  cause  of  action  arose. 

In  the  case  of  the  Empire  State  Insurance  Co.  et  al,  v,  Col- 
lins, reported  in  54th  Georgia,  page  376,  the  constitutionality 
of  the  two  sections  was  challenged  (interrogatively)  in  so  far  as 
they  undertake  to  authorize  suit  and  service  ^'wherever  there 
may  have  been  an  agency  (of  the  company  to  be  sued)  at  the 
time  the  contract  was  made.''  At  the  succeeding  term,  and  in 
the  case  of  Merritt  t?.  The  Cotton  States  Life  Insurance  Co., 
and  in  direct  answer    to  the  query  accompanying  the  former 


Digitized  by 


Google 


JUDICIAL   ADMINISTRATION.  95 

ruling,  the  conatitutioDality  of  the  several  acts  codified  in  sec- 
tions 2145  and  2146  was  distinctly  affirmed.  It  has  since  been 
held,  however  (see  99th  Ga.,  page  225),  that  an  insurance  com- 
pany cannot  be  sued  in  a  county  whcfre  it  had  no  agent  or  place 
of  business  at  the  time  the  action  was  brought;  and  that  service 
under  these  sections  ^4s  not  sufficient  to  give  jurisdiction.'' 

The  retention  in  our  Code  ot  a  statute  long  since  condemned 
as  unconstitutional  is  both  a  superfluity  and  a  disfigurement. 

The  policy  of  blending  law  and  equity  jurisdiction,  formally 
authorized  by  the  Constitution  of  1877,  and  supplied  with  ap- 
propriate procedure  by  the  Act  of  1887,  has,  by  judicial  con- 
struction and  occasional  legislative  addition,  been  made  to  ap- 
pear less  of  ^'an  auomaly,"  and  more  distinctly  a  cheap,  con- 
venient, and  speedy  method  for  affi[>rding  in  one  and  the  same 
tribunal  relief  against  wrongs  of  every  sort,  suffered  or  ap- 
prehended; and  if  a  suitor's  petition  be  broad  enough,  the  courts 
do  not  hesitate  to  award  both  equitable  and  legal  relief,  or  either, 
in  the  same  action — ^^the  difference  being  one  of  substance  and 
not  of  form." 

As  to  the  wisdom  of  this  policy,  there  still  remains  some  di- 
versity of  opinion  among  the  most  eminent  judges  and  expe- 
rienced pleaders  of  our  own  and  of  other  States ;  nor  has  there 
been  anywhere  an  entire  fusion  of  the  two  jurisdictions;  in  only 
four  of  the  States  are  different  courts  maintained,  with  judges, 
for  the  separate  administration  of  law  and  equity;  and  with  us, 
the  principles  on  which  courts  of  law  administer  "equitable  re- 
lief are  the  same,  and  the  pleadings  must  still  conform  sub- 
stantially to  those  in  use  when  Hardwicke  and  Eldon  made 
English  Chancery- Jurisdiction  the  pattern  and  guide  for  .judges 
and  pleaders  in  all  lands,  where  equitable  principles  and  pro- 
cedure are  studied  or  applied.  It  must  be  confessed,  however, 
that  much  still  remains  to  be  done  in  order  to  give  scientific 
precision  to  the  rules  for  determining  when  the  one  species  of 
relief  or  the  other  is  to  be  allowed  in  a  law  court.  Under  the 
liberty  (or  rather  the  license)  of  amending,  it  may  well  puzzle 
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the  most  attentive  judge  to  diagnose  correctly  at  particular 
stages  of  a  trial  the  precise  present  character  of  the  case  before 
him  after  it  has  been  amended,  to  meet  each  demurrer,— -general 
and  special — shifting  ground  to  parry  each  fresh  attack;  and  so 
changed  at  last,  that  even  the  pleader  who  prepared  it  would 
be  puzzled  to  identify  the  altered  features  of  his  own  offspring, 
or  to  determine  to  what  specific  relief,  after  so  many  transforma- 
tions, his  client  is  entitled. 

Whether  it  would  be  wiser  to  continue  the  effort  to  harmo- 
nize and  adjust  the  two  jurisdictions,  so  as  to  render  their  ad* 
ministration  by  a  single  court  safe  and  convenient,  or  to  return 
to  the  old  system,  is  a  matter  of  grave  discussion — especially 
among  the  older  members  of  the  profession,  to  not  a  few  of 
whom  the  present  arrangement  still  seems  incongruous  and  con- 
fusing, seriously  hindering  the  selection  and  use  of  precedents^ 
and  not  promotive  of  that  accuracy  of  statement  and  of  prayer 
essential  to  procuring  specific  relief  appropriate  to  each  particu- 
lar case. 

Any  expression  of  opinion  by  the  committee,  as  to  the  merits 
of  this  question,  would  hardly  be  proper  or  profitable.  In  be- 
half, however,  of  one  or  two  of  its  members,  it  may  be  stated 
that  a  return  to  the  old  system — to  the  extent,  at  least,  of  re- 
quiring separate  dockets  to  be  kept  of  causes  requiring  equitable 
remedies,  and  of  assigning  particular  days  for  their  considera- 
tion— would  lessen  the  inconveuiences  complained  of.  The  spirit 
of  conservatism  in  everything  that  concerns  legal  administration 
and  procedure  is  still  strong  among  the  lawyers  of  Georgia. 
They  are  slow  in  approving  '*new  schemes" — ^preferring  rather 
to  ''stand  on  the  old  paths,"  affirming  upon  great  authority,  that 
'^ whatever  is  settled  by  custom,  though  it  be  not  wholly  good, 
yet  at  least  it  is  fit,  whereas  new  things  piece  not  so  well ;  and 
though  they  help  by  their  utility,  yet  they  do  trouble  by  their 
inconformity." 

It  will  hardly  be  expected  of  the  committee,  in  the  absence  of 
larger  experience  of  its  workings,  to  attempt  any  forecast  of  the 
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effect  on  judicial  administration  of  the  new  method,  or  rather 
the  return  to  a  long  discarded  method  for  selecting  our  superior 
court  judges. 

At  least  thirty-three  States  of  the  Union  choose  their  judges 
by  popular  election ;  and,  with  a  few  notable  exceptions,  there 
has  been  a  surprisingly  small  amount  of  serious  malversation 
and  scandal  under  that  mode  of  appointment. 

It  should  be  remembered,  however,  that  the  conditions  attend- 
ing it6  adoption  and  use  in  the  States  referred  to  were,  and  are, 
widely  different  from  those  under  which  it  is  to  be  tested  by  the 
people  of  Georgia.  In  all  of  them  longer  tenures,  more  liberal 
compensation,  with  "rotation"  in  service,  have  doubtless  opera- 
ted to  mitigate  the  evils  and  inconveniences  believed  to  be  in- 
herent in  the  system. 

In  the  States  of  Pennsylvania  and  Michigan,  the  renown  of 
whose  judges  has  penetrated  to  all  lands  where  English  law  is 
known  or  judicial  excellence  admired,  not  the  slightest  taint  of 
scandal  or  suspicion  of  corrupt  practices  has  at  any  time  at- 
tached to  the  administration  of  law  in  the  courts  of  highest 
jurisdiction.  In  the  great  State  of  New  York  there  has  been  in 
recent  years  but  one  notable  lapse  from  judicial  purity  by  a  judge 
of  any  of  the  higher  courts,  and  that  aroused  such  a  storm  of  in- 
dignation— not  only  against  the  offender  and  his  fault,  but 
against  the  political  party  under  whose  auspices  he  secured  his 
first  appointment — that  when  this  same  party,  presuming  on  its 
proven  ascendency  at  the  ballot-box,  presented  him  again  as  its 
candidate  for  further  judicial  promotion,  the  people  of  New 
York,  irrespective  of  party  ties,  united  in  expressing  their  ab- 
horrence of  judicial  corruption  by  recording  a  majority  of  more 
than  forty  thousand  votes  against  his  candidacy.  Notwithstand- 
ing this  prompt  and  terrible  rebuke,  an  English  writer  of  great 
reputation,  and  accurately  informed  on  all  points  touching  the 
social  and  governmental  institutions  of  our  country,  has  empha- 
sized his  condemnation  of  this  method  of  judicial  appointment, 
by  the  statement  that,  after  an  interval  of  twenty-five  years,  '4t 
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had  put  a  Barnard  in  the  seat  that  had  been  graced  by  Kent, 
and  defiled  the  ermine  ot  Denio  by  placing  it  on  the  unworthy 
shoulders  of  Cardozo." 

Opinions  unfavorable  to  its  further  retention  in  our  own 
State  have  already  found  frequent  and  strong  expression  in  the 
public  press ;  while  the  minds  of  many  (both  lawyers  and  lay- 
men) who  have  hitherto  remained  silent  are  known  to  be  filled 
with  sinister  forebodings  as  to  its  probable  effect  on  judicial 
character  and  conduct.  The  first,  however,  may  be  due  to  re- 
ports of  unseemly  practices  during  the  canvass  that  preceded  the 
recent  congress  for  nominating  candidates;  while  the  last  is  at- 
tributable to  unfavorable  prepossessions,  induced  by  more  or  less 
familiarity  with  its  workings  in  other  communities.  Among  the 
small  number  of  those  now  living  who  have  had  actual  experi- 
ence in  this  method  of  judicial  appointment,  the  weight  of 
opinion  is  believed  to  be  unfavorable  to  its  retention. 

It  is  somewhat  remarkable  that  Georgia,  although  the  first  of 
the  thirteen  original  States  to  entrust  this  delicate  and  responsi- 
ble function  to  the  people,  was  also  the  first  to  withdraw  it — 
this,  after  a  brief  experience  of  its  operation — and,  with  the  ex- 
ception of  two  short-lived  attempts  to  restore  it,  was  the  last  to 
return  to  the  system,  three  times  tested,  and  as  often  rejected. 

These  changes,  which  were  of  short  duration,  seem  to  have 
been  due  to  political  competitions  and  party  policy,  rather  than 
any  settled  preference  for  the  elective  method,  or  to  any  fixed 
opinion  of  its  merits  derived  from  experience  of  its  workings. 
Just  what  moved  the  people  ot  Georgia  to  return  to  this  twice- 
discarded  system  cannot  be  confidently  or  definitely  stated.  To 
some  it  seems  to  have  been  the  outcome  of  mere  capriciousness 
and  a  restless  desire  for  change;  while  others  see  in  it  only  the 
operation  of  that  law  which  makes  repetition  and  retrial  the 
indispensable  condition  of  all  human  progress,  and  compels 
States,  as  well  as  individuals,  to  retrace  the  steps  already  taken, 
to  pull  down  what  had,  at  heavy  cost,  been  built  up,  and  to 
"go  over  their  work  again  and  again   with  painful  iteration.'* 
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There  are  still  others  who  insist  that  serious  abuses,  real  or  sup- 
posedy  had  crept  into  the  former  method  of  judicial  appoint- 
ment, rendering  it,  in  the  eyes  of  the  people,  disserviceable,  and 
demanding  its  abandonment;  that  judicial  station  had  become,, 
or  was  in  danger  of  becoming,  the  customary  reward  of  sub- 
serviency to  selfish  and  unscrupulous  bosses,  or  of  dexterous 
bargaining,  or  uncleanly  intrigue,  rather  than  the  fair  and 
proper  guerdon  of  profound  learning,  long  experience,  and  tried 
integrity.  Whatever  may  have  been  the  efficient  cause,  the  peo- 
ple have  condemned  the  former  method,  and  at  the  ballot-box 
decreed  its  destruction. 

What,  then,  should  be  the  attitude  and  conduct  of  the  bar, 
while  this  experiment  is  proceeding?  Lawyers  are,  or  ought  to 
be,  conservative  in  everything  that  concerns  the  law  and  its  ad- 
ministration, and  jealous  of  sudden  and  radical  changes  in  the 
method  of  judicial  appointment  and  in  procedure. 

They  believe,  too,  that  whntever  suspicion  of  abuse  or  incon- 
venience may  have  induced  its  adoption,  yet  the  radical  remedy 
selected  is  uncertain  in  its  results  and  full  of  danger;  and  yet 
on  the  bar  rests  the  plain  duty  of  attending  its  operation,  of 
mitigating  such  evils  as  cannot  be  averted,  and  of  assisting  in  a 
return  to  better  and  safer  methods  when  failure  is  inevitable 
and  disaster  apparent. 

We  know  that  in  whatever  concerns  the  administration  of  law 
and  the  public  safety,  we  are  ''trustees  for  all  the  people — phy- 
sicians for  the  State's  distempers.''  The  greatest  of  modern 
publicists  has,  after  a  philosophic  study  of  our  institutions  of 
government,  state  and  national,  assigned  to  the  American  bar 
the  chief  place  among  the  secondary  forces  of  American  public 
life,  and  attributes  the  small  percentage  of  judicial  corruption 
developed  under  the  elective  system  to  the  influence  of  the  law- 
yers in  preventing  unworthy  nomination,  declaring  that  "the 
lawyers  have  proved  the  most  potent  factors  in  mitigating  the 
evils  of  a  vicious  system."  Surely  this  intervention  is  indis- 
pensable now,  when,  by  adding  popular  appointmeut  to  absurdly 
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short  tenures  and  shamerully  ioadequate  salaries,  we  have  as- 
sembled every  sinister  condition,  every  circumstance  unfavor^ 
able  to  judicial  excellence  and  purity. 

Let  us,  then,  meet  the  people  half  way  in  the  business  of  con- 
ducting the  scheme  to  a  prosperous  issue;  and  should  experience 
demonstrate  its  insufficiency,  then  let  us  encourage  and  assist 
them  in  retracing  their  steps,  in  repairing  the  mischief  already 
done,  and  in  a  quick  return  to  wiser  and  safer  methods.  If  we 
do  this  with  alacrity  and  good  faith,  the  purity  of  our  judges 
and  the  efficiency  of  our  courts  will  be  in  small  danger  of  se- 
rious eclipse  or  permanent  impairment ;  and  the  day  will  never 
come  in  Georgia  when  effective  service  at  polling-place  and  pri- 
mary will  be  the  familiar  avenue  to  judicial  favor;  when  a  non- 
suit, or  a  nolle  prosequi  will  purchase  a  precinct,  or  a  receiver- 
ship stand  on  the  price-list  as  the  fijced  equivalent  of  the  good 
offices  of  boss  and  wire-puller. 

CRIMINAL   PROCEDURE. 

A  somewhat  extensive  observation  of  the  working  of  our  sys- 
tem of  criminal  procedure  has  disclosed  no  defect  requiring 
legislative  removal  or  causing  inconvenience  beyond  what  can 
be  easily  made  amenable  to  judicial  correction.  Detection,  ar- 
rest, and  trial  are,  or  may  be,  as  certain,  convenient  and  speedy 
under  it  as  under  the  more  detailed  and  complicated  systems  of 
other  States;  and  with  its  intelligent  and  resolute  enforcement 
violent  assaults  on  the  persons  of  citizens  and  invasions  of  prop- 
erty will  soon  cease,  by  their  frequency  and  atrocity,  to  disturb 
the  public  peace  and  to  fill  even  hopeful  men  with  misgivings 
as  to  the  efficacy  of  any  penal  system,  however  complete  or 
terrible  in  its  sanctions,  for  preventing  the  most  atrocious 
crimes.  For  restraining  the  brutal  and  redeeming  the  de- 
praved, our  present  criminal  code  of  procedure  is  perhaps  as 
effective  and  convenient  as  our  social  and  material  conditions 
justify  or  require. 

Shocked  at  the  appalling  frequency  and  swiftness  with  which, 
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through  tumiiltaous  and  lawless  assemblies^  anauthorized  veo- 
geance  is  iDflicted.oD  even  the  suspected  perpetrators  of  certain 
^riffles,  men,  ordinarily  lovers  of  law  and  order,  and  bound  by 
every  obligation  of  duty  and  interest  to  be  resolute  in  resisting 
and  rebuking  all  riotous  usurpations  of  the  functions  of  the 
courts,  have  of  late  seemed  fx>  give  partial  approval  to  certain 
pnijects  for  the  improvement  of  our  criminal  procedure — nota- 
bly in  th^  matter  of  continuances,  the  selection  oE  jurors,  and 
the  amending  of  inoictriients  when  necessary  to  adapt  the  accusa- 
tion to  the  proof,  lo  such  of  the  committee  as  have  examined 
the  proposed  changes,  they  seem  undesirable  and  inexpedient, 
though  doubtless  sincerely  approved  by  many  to  whom  they 
liave  been  suggested. 

As  matters  now  stand,  improvised  terms  and  speedy  trials, 
called  and  conducted  sometimes  under  circumstances  of  extreme 
public  exasperation,  should  be  sufficient  to  satisfy  the  demands 
and  silence  the  clamors  of  such  as  explain,  or  even  seek  to 
justify,  on  grounds  of  delay  in  trial  and  the  delinquency  of  law- 
yers, the  too  common  resort  to  masks  and  midnight  assassination 
as  a  substitute  for  judicial  trial  under  lawful  procedure;  audit 
is  probable  that  the  lynching  industry  has  suffered  some  decline 
from  the  application  of  this  remedy — not,  in  the  estimation  of 
all,  entirely  safe  or  quite  scientific.  It  therefore  becomes  a  mat- 
ter ol  serious  inquiry,  why,  and  at  whose  suggestion,  these  so- 
called  reforms  in  our  criminal  procedure  continue  to  be  urged, 
accompanied  at  times  with  a  significant  intimation  that  unless 
accepted  and  carried  out,  conspiracies  against  human  life  and 
H<»cial  order  will  be  further  resorted  to.  Whatever  motive  may 
prompt  others,  the  authors  and  ministers  of  this  nefarious  juris- 
<liction  are,  at  least,  known  to  be  openly  and  seriously  concerned 
for  the  adoption  of  several  radical  changes  in  our  system  of 
criminal  procedure. 

Admonished  both  by  conscience  and  authority  of  the  increas- 
ing disesteem  into  which  they  have  fallen  and  the  enormous 
'Wickedness  of  their  own  procedure,  or  else  shrinking  under  an 
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iotolerable  biurdeD  of  oodbcious  guilt,  t^ey  8hFe.wdly  8e^  to 
shift  the  responsibility  for  their  atrocities  to  the.<x)Mrts  and  the 
lawyers^,  and  to-  find  in  their  alleged  defects  ai^d<  deliqquencies  a 
sort  of  justification  for  the  methods  on.  which  they  proceed. 
Hitherto  neither  the  courts  nor  the  lawyers  have  shown  any  uu- 
oommon  alacrity  in  thus  helping  to  .patch  up  an  apology  for 
their  guilty  nor  confessed,  for  their  aoeommodation,  to. the  exist- 
ence of  defects  in.  the  law  or  unfaithfulness  in  .ks^/.^^aiiQistra- 
tion.  And  the  courts  and  the  lawy^F&^9i^/j*ig)uT  r-Having  jio 
partnership  in  their  tiirpitudtt;\tbey^6Qld  accept  no  share  in 
their  responsibilit]r;iiAi^V^ive*liny  dividend  out  of  the  joint 
investment 'of  coB^(^rdcy"  and  murder.  It  is  vastly  important, 
too,  that -these  malefactors  be  plainly  advised^  that  under  no 
circumstances  will  the  courts  or  their  ministers  give  color  to 
their  calumnies  or  I  furnish  sanctuary  for  their  giiiU  by  a  feigned 
confession  of  remissness  and  unfaithfulness.:  ^^Coqaplaisance 
toward  criminals  is  as < detestable  .as  companionship  in  crime.'^ 

"With  violators  of  the  law,  with  the.  usurpeie  of  its  prooedure, 
and:  the  defamers  of  its  officers  there  must  be  neither  truce  nor 
treaty.  They  must  be  pursued  and  apprehended  and.  prose- 
cuted and  driven  out  of  that  society  whose  laws  they  have  out- 
raged ami  whose  >  peace  they  Jhave  wickedly  destroyjed.  Least 
of  aU  should  judidal  discretion  be  further  limited,  or  the  citi- 
zen's customary  j-esources  of  defense  against  grave  .charges  he 
reduoed,  or  the  rules  that  secure  accuracy  in  official  accusations 
be  relaxed.  It  would  seem  wiser  and  more  humane  that  the  firs^t 
be  enlarged  and  the  others  made  permanent,  and  that  all  prose^ 
cutors  be  straightway  made  to  understand  the  dqty  of  extreme 
circumspection  in  statement  and  in  proof  when  preferring  grave 
accusations  against  their  neighbors;  and  solemnly  warned  of  the 
condemnation  that  inevitably  awaits  the  careless  accuser  of 
others. 

The  need  of  limiting  or  defining  more  carefully  the  penaltieff 
authorised  by  section  1039  of  the  Penal  Code  has  been  strongly 
urged  by  some  whose  opinions  are  entitled  to  very  carelul  eon- 
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sideration.  The  grotesque  inequality  in  the  penalties  awarded 
in  our  courts  of  inferior  jurisdiction  against  persons  convicted 
of  like  misdemeaners  and  standing  in  the  same  predicament  of 
guilt  is  anything  but  creditable  to  the  system  that  permits  it;  nor 
can  any  high  or  humane  result  be  looked  for  from  the  operation 
of  a  law  whose  administration  is  so  liable  to  become  the  oppor- 
tunity for  oppression,  resentment  or  caprice. 

W.  M.  Hammond,  Chairman. 
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APPENDIX  F. 

REPORT  OF  THE  COMMITTEE  ON  LEGAL  EDUCA- 
TION AND  ADMISSION  TO  THE  BAR. 


Your  Committee  on  Legal  Education  and  Admission  to  the 
Bar  have  but  one  recommendation,  as  follows: 

That  the  exceptions  allowing  graduates  of  law  schools  to  be 
licensed  without  standing  the  examinations  be  repealed. 

With  this  amendment,  your  committee  believe  the  law   regu- 
lating admission  to  the  bar  in  Georgia  is  good  enough. 

Respectfully  submitted. 

Wm.  p.  Hill,  Chairman. 
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REPORT  OF  COMMITTEE  ON  LEGAL  ETHICS. 


Legal  ethics  comprehends  the  rule  of  action  governing  the 
lawyer  in  his  relations  to  his  client,  to  the  court,  to  his 
brother  lawyer,  and  to  tlie  public. 

It  is  placed  on  a  higher  plane  than  the  ordinary  courtesies 
of  life,  and  involves  the  elements  of  true  manhood  and 
capacity  for  leadership  in  all  matters  of  public  as  well  as 
private  interests  in  the  community  where  the  lawyer  lives. 

With  his  client  he  must  be  honest  and  candid,  giving  such 
advice  and  service  as  will  promote  his  best  interest,  seek- 
ing rather  to  avoid  than  encourage  litigation.  Competent 
fees  should  alwaj^s  be  a  condition  precedent  to  employment, 
except  in  cases  of  charity  and  patriotic  service,  but  financial 
gain  should  not  be  the  controlling  influence  in  the  advice 
given  or  service  rendered.  The  honest  enforcement  of  the 
law  and  the  protection  of  his  client's  legal  rights  should  be 
the  guiding  influence  in  the  lawyer's  work,  and  for  this  he 
is  entitled  to  demand  and  receive  adequate  compensation. 
The  solicitation  of  business,  and  underbidding  on  fees  to 
obtain  it  are  properly  considered  disreputable  in  the  lawyer. 
No  good  lawyer  needs  to  do  this  to  obtain  business,  and  it  is 
always  evidence  of  inferior  ability  or  low  professional  standing 
in  the  lawyier  who  does  it.  The  legal  profession  is  something 
more  than  a  mere  trade,  it  is  a  high  and  honorable  profession 
involving  brain  and  character  as  essential  elements  to  sup- 
port it,  and  which  cannot  be  prostituted  to  trade  methods. 
It  remains  for  those  who  are  either  incapable  in  point  of 
learning  or  unworthy  in  point  of  character  to  adopt  such 
methods  to  obtain  business. 
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To  the  court  the  lawyer  should  be  courteous  and  honest, 
never  attempting  to  mislead  for  the  sake  of  the  success  of  his 
cause,  and  submitting  with  due  respect  to  the  rulings  of  the 
court  when  adverse  to  his  contention.  It  is  never  profitable  or 
proper  to  take  oftense  at  the  rulings  of  the  court  when  ren- 
dered in  the  proper  discharge  of  official  duty,  nor  is  it  proper 
for  the  court  to  exercise  official  authority  in  such  manner  as 
to  give  oftense  to  the  bar.  There  is  a  reciprocal  courtesy  de- 
manded of  each  which,  if  properly  observed,  will  advance  the 
ends  of  justice  and  command  the  respect  of  all. 

The  public  has  an  interest  in  demanding  of  every  lawyer 
a  high  standard  of  character  and  capacity,  for  there  is  no 
other  profession  which  gives  a  man  greater  influence  for 
good  or  evil  than  the  profession  of  law.  He  is  necessarily 
identified  with  every  public  as  well  a«  private  interest  and 
enterprise  of  his  community,  and  has  more  to  do  with  shap- 
ing the  sentiment  and  character  of  his  people  than  any 
other  one  man  if  he  but  use  the  power  thus  given  him  with 
ability  and  tact. 

Like  many  other  good  institutions,  the  profession  of  law  is 
imposed  on  by  some  who,  by  the  liberality  of  its  rules  are 
admitted  into  its  sacred  precincts,  or  who  do  not  regard  the 
ethics  of  the  profession.  We  regret  to  say  that  there  is 
evidence  of  needed  reform  on  this  line  iu  the  ranks  of  the 
profession,  and  as  a  result  the  profession  as  a  whole  suffers 
in  the  estimate  placed  upon  it  by  the  public. 

There  should  be  more  rigid  enforcement  of  the  rules  as 
to  ability  and  character  in  admission  to  the  bar,  and  a  strict 
enforcement  of  law  against  those  who  after  admission  violate 
the  honor  or  ethics  of  the  profession. 

Respectfully  submitted, 

A.  F.  Daley, 

Chairman. 
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APPENDIX  H. 

REPORT  OF  DELEGATES  TO  AMERICAN  BAR 
ASSOCIATION. 


Mr,  President  ; 

The  delegates  appointed  by  this  body  to  the  American  Bar 
Association  have  the  honor  to  report: 

That  on  August  28,  29  and  30,  1899,  the  twenty-second  an- 
nual meeting  of  the  American  Bar  Association  was  held  at  Buf- 
falo, N.  Y.,  Mr.  Chirles  F.  Manderson,  V.-P.,  for  Nebraska, 
presiding,  in  the  absen'^e  of  Mr.  Joseph  H.  Choate. 

The  International  Law  Association  held  its  nineteenth  con- 
ference in  conjunction  with  the  meeting  of  the  American  Asso- 
ciation. 

The  Erie  county  bar  wad  very  gracious  in  extending'  courte-  - 
sies  to  the  members  of  the  Association,  and  the   visit  of  your 
delegates  i^as  made  most  agreeable  by  our  professional  brethren. 

Papers  were  read  before  the  Association  as  f6llows: 

"New  Jersey  and  the  Great  Corporations,"  by  Mr.  Edward 
Q.  Keasbey. 

"State  Panishraetit  of  Crime,''  by  Sir  William  R.  Kennedy,  a 
Judge  of  the  High  Court  of  Justice  of  England. 

The  annual  address  before  the  Association  on  the  subject  of 
"The  Power  of  the  Government  of  the  United  States  to  Acquire 
and  Hold  Territories,"  was  delivered  by  Hon.  William  Lindsay, 
senator  from  Kentucky. 

The  addresses  before  the  Sections  of  Legal  Education  and  of 
Patent  Law  were  made  by  William  Wirt  Howe  and  James  H. 
Raymond,  respectively. 

Reports  from  the  various  committees  were  received. 
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Papers  were  read  before  the  Section  of  Legal   Education  a? 
follows: 

"The  Teaching  of  the  Law  in  France,"  by  Thomas  Barclay, 
Esq. 

"Legal  Education  in  Canada,"  by  N.  W.  Hoyles,  Q.  C. 

"Notes  on  the  Early  History  of  Legal  Studies  in  England/' 
by  Joseph  Walton,  Q.  C. 

Papers  were  read  before  the  Section  of  Patent  Law  as  follows: 

"Masters  in  Chancery,"  by  E.  B.  Sherman. 

"What  Constitutes  Invention  in  the  Sense  of  Patent  Law," 
by  Arthur  Stewart. 

"Shall  there  be  One  or  More  Special  Courts  of  Last  Resort  in 
Patent  Cases,"  by  Robert  Taylor. 

"Preliminary  Injunctions,"  by  L.  L.  Bond.' 

"The  Conditions  under  which  Preliminary  Injunctions  in 
Patent  Cases  should  be  Granted  or  Refused,"  by  Frederick  P. 
Fish.* 

An  interesting  discussion  arose  upon  the  adoption  of  the  reso- 
lution of  sympathy  for  Maitre  Labori,  the  French  advocate,  who 
bad  been  assaulted  during  the  Dreyfus  trial. 

The  officers  elected  for  the  year  1900  were: 

Charles  F.  Manderson  of  Nebraska,  president;  John  Hinkley 
of  Maryland,  secretary,  and  Francis  Rawle  of  Pennsylvania, 
treasurer. 

Mr.  C.  N.  Gregory  succeeded  Mr.  William  Wirt  Howe  as 
chairman  of  the  Section  on  Legal  Education,  and  Mr.  Fred.  P. 
Fish  succeeded  Mr.  James  H.  Raymond  as  chairman  of  the  Sec- 
tion of  Patent  Law. 

Thirty  bar  associations  sent  delegates  to  the  meeting  of  the 
American  Bar  Association.  Every  State  and  Territory  in  the 
Union  (except  Nevada)  is  represented  in  the  membership  of 
that  body.  Georgia  has  the  largest  number  of  members  of  any 
Southern  State,  exclusive  of  Maryland  and  Missouri,  but  inclu- 
sive of  West  Virginia,  Kentucky  and  Tennessee.  The  total 
membership  of  the  Association  is  1,541. 
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The  influence  of  this  great  body  of  lawyers  in  moulding  pub- 
lic opinion^  suggesting  needed  reforms  in  judicial  rights  and 
remedies,  maintaining  a  high  standard  of  legal  ethics,  and  in  ad- 
vancing the  requirements  of  legal  education,  cannot  be  over- 
estimated. P.  W.  Meldrim, 

W.  E.  Kay, 

Committee. 
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A    PAPER.  READ. BEFORE   THE    SEVENTEENTH   ANNUAL    SESSION    OP   THE    GEOR- 
GIA  BAR    ASSOCIATION,   BY 

ALEXANDER  R.  LAWTON  (of  the  savannah  bar), 

WARM   SPRINGS,   GA-,    JULY   4,    190O. 


In  a  restricted  sense  military  law  is  the  law  governing  the 
array,  but  in  a  broader  sense  it  is  the  law  ordained  for  the  gov- 
ernment of  the  military  State,  and  includes  not  only  those  gov- 
erning the  army,  but  also  what  are  commonly  called  the  laws  of 
war.  Many  of  these  latter,  however,  consisting  of  customs  and 
regulations  established  by  common  consent  for  the  government  of 
belligerents,  belong  more  properly  to  the  domain  of  international 
law. 

Military  law,  like  our  common  law,  is  subdivided  into  the 
written  and  the  unwritten,  of  which  the  first  is  composed  not 
only  of  statutes  (consisting  chiefly  of  the  articles  of  war),  but  also 
of  orders,  general  or  special,  emanating  from  time  to  time  from 
the  commander  in  chief  or  other  high  authority,  those  having 
permanent  value  and  force  being  embodied  in  the  army  regula- 
tions. The  unwritten  law  is  derived  from,  first,  "customs  of  the 
service,''  which  have  been  described  by  a  distinguished  officer  of 
our  army  as  "a  treacherous  tribunal'';  and,  second,  "customs  of 
war."  As  our  own  common  law  can  now  be  classed  as  unwrit- 
ten law  only  by  the  fiction  that  what  was  is,  and  can  be  found 
not  only  written,  but  printed,  in  many  thousands  of  expensive 
volumes,  so  most  "customs  of  the  service"  having  the  force  of 
law  have  now  found,  definite  shape  in  some  paragraph  of  the 
Army  Regulations,  and  most  of  the  "customs  of  war"  are  em- 
bodied in  international  treaties  such  as  the  Geneva  Conven- 
tion and  the  Convention  of  the  Hague,  or  in  publications  of  the 
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several  cIviKzed  governments Bu'ch  as  the  "Troops  in  Campaign" 
of  the  United  States  Army. 

The  student  of  military  law,  in  its  more  restricted  sense,  may- 
be congratulated  that  the  published  opinions  on  the  subject  are 
but  few,  and  that  lie  has  no  opportunity  to  examine  hundreds  of 
authorities  and  precedents  before  reaching  a  conclusion  on  the 
simplest  question  of  law.  Military  courts  deliver  no  opinions, 
and  the^e  are  no  published  volumes  of  the  few  and  usually  short 
opinions  delivered  by  the  reviewing  authority. 

The  most  important  and  the  most  interesting  military  laws 
proper  are  what  are  known  as  the  Articles  of  War,  a  designation 
which  I  find  first  used  in  those  prescribed  by  Gustavus  Adol- 
f)hus,' which  are  hereafter  noticed.  In  their  present  shape  they 
are  derived  from  an  Act  of  Congress  passed  in  1874,  and  but' 
slightly  amended  since.  I  have  examined  many  of  the  prece- 
dents which  constitute  their  foundation  as  far  as  they  are  acces- 
sible to  me,  and  have  found  it  most  interesting  to  compare  those' 
of  the  present  day  with  some  of  their  barbaric  ancestors.  Un- 
fortunately no  written  military  codes  of  the  ancient  Greeks  and' 
Komans  have  been  preserved,  and  but  lirtle  is  known  of  them. 
The  celebrated  Salic  code,  originating  in  the  fifth  century 
and  embracing  matters  civil  and  military,  is  the  earliest  of  the 
extant  writings  of  this  nature.  But  the  earliest  purely  military 
regulations  to  which  I  have  had  access  ^re  contained  in  the  brief 
Ordinance  of  Richard  Coeur  de  Lion  in  A.  D.  1190,  which 
seems  to  have  been  directed  chiefly  against  disorders  and  fights 
between  the  soldiers  and  sailors  in  their  voyage  to  the  Holy 
Land.  Some  remarkable  punishments  are  prescribed.  For  ex- 
ample, the  murderer  was  bound  to  his  victim  and  cast  into  the 
sea,  or,  if  the  crime  was  committed  on  land,  buried  with  him. 
The  robber  was  tarred  and  feathered,  and  set  ashore  at  the  first 
landing. 

More  elaborate  were  the  Articles  of  Richard  II.  (A.D.  1385) 
prescribed  also  for  the  Crusades,  as  is  clearly  shbwn  by  the  sec- 
ond article,  '4hat  none  be  so  hardy  as  to  touch  the  body  of  our 
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Lord^  or  the  vessel  in  which  it  is  contaioed,  under  pain  of  be*- 
iog  drawn,  hanged  and  beheaded."  The  principal  subjects  of 
these  Articles  are  conduct  in  battle,  the  right  to  prisoners  anJ 
spoil,  the  prevention  of  unsanctioned  pillage,  and  the  securing^ 
to  the  officers  of  their  large  share.  In  one  case  there  seenas  to 
be  an  invidious  distinction  in  the  infliction  of  punishments,  by 
a  provision  that  a  man  at  arms  shall  for  certain  offenses  only 
lose  his  horses  and  harness,  while  ^'an  archer  on  foot,  a  valet,  or 
a  boy"  shall  lose  his  left  ear.  Is  it  because  the  last  named  un> 
fortunates  must  lose  something,  and  had  nothing  else  to  lose? 

It  remained  for  that  great  soldier,  Gustavus  Adolphus  of 
Sweden,  to  become  the  pioneer  in  the  promulgation  of  "Articles 
of  Military  Lawes  to  be  Observed  in  the  Warres"  (A.  D.  1621 ), 
which  not  only  defined  the  various  offenses,  and  affixed  penalties 
thereto,  but  established  courts-martial  for  the  trial  of  offenders 
and  prescribed  their  procedure.  There  are  one  hundred  and 
sixty-seven  ot  these  articles,  and  they  are  almost  as  long  as  the 
articles  now  governing  the  United  States  army.  They  cover  a 
great  variety  of  subjects,  many  of  which  it  is  no  longer  thought 
necessary  to  provide  against.  The  first  sixteen  articles  refer 
exclusively  to  religion  and  religious  worship.  He  who,  whether 
drunk  or  sober,  is  guilty  of  idolatry,  witchcraft,  blasphemy  of 
God,  his  Word,  or  his  Sacraments,  shall  die.  A  profane  swearer 
shall  be  fined,  and  shall  publicly  and  on  his  knees  crave  pardon 
of  Almighty  God.  Attendance  at  morning  and  evening  prayer 
to  be  held  in  every  regiment  is  prescribed  under  penalty  of  fine 
and  imprisonment.  The  great  king  shows,  however,  a  lack  of 
confidence  in  the  good  behavior  of  his  chaplains,  although  much 
inclined  to  leniency  towards  their  weakness;  for  it  is  provided 
that  "if  any  minister  be  found  drunk  or  drinking  at  such  time 
as  he  should  preach  or  read  prayer,  for  the  first  offence  he  shall 
be  gravely  admonisht";  and  provision  is  further  made  "that 
others  of  the  same  calling  may  take  example  thereby,  and  be 
warned  of  such  grosse  errors."  While  strict  obedience  to  orders^ 
is  carefully  prescribed,  there  is  a  saving  clause  for  "those   who« 
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are  commanded  on  a  service  which  is  to  our  prejudice."  Such 
commands  they  must  disobey.  This  is  perhaps  the  origin  of  the 
present  rule  that  a  soldier  must  obey  the  lawful  orders  of  his 
superior.  A  modern  commander  of  an  army  in  the  field  would 
be  appalled  at  the  provision  that  '^if  any  will  have  his  own  wife 
with  him,  he  may."  This  may  be  contrasted  with  an  order  is- 
sued at  Chickamauga  during  the  Spanish  war  that  no  woman 
should  under  any  pretext  sleep  within  the  camp.  This  order  was 
said  to  be  directed  against  a  certain  brigadier-general  bearing  a 
distinguished  name,  who  was  accompanied  by  his  wife. 

In  these  Articles  of  Gustavus  Adolphus  we  for  the  first  time 
find  military  courts  established — a  higher  court  and  a  lower 
courtr— of  which  the  higher  was  given  jurisdiction  over  impor- 
tant criminal  actions,  and  appeals  from  the  lower  court.  It  is 
prescribed  in  great  detail  of  whom  these  courts  shall  consist,  and 
much  care  is  taken  to  preserve  the  relative  rank  and  the  exact 
location  of  their  seats  at  the  table.  It  is  curious  to  know  that 
while  civil  actions  might  be  tried  **within  some  tent  or  other 
where,"  all  criminal  actions  must  ''be  decided  under  the  blue 
skies."  All  officers  were  prohibited  from  soliciting  for  any  roan 
that  should  be  lawfully  convicted  by  the  court  under  pain  of 
dismissal,  ^'unlesse  it  be  for  his  very  neere  kinsman,  for  whom 
nature  compels  him  to  intercede." 

It  18  a  custom  in  all  military  tribunals  or  councils  that  the 
youngest  officer  should  give  his  opinion  first,  and  the  rest  in  the 
inverse  order  of  their  rank.  We  find  this  rule  first  prescribed 
in  the  '^English  Military  Discipline"  of  King  James  II.,  1686. 
In  his  more  elaborate  Articles  of  War  of  1688  we  still  find  many 
provisions  for  the  religious  welfare  and  worship  of  the  soldiers, 
those  who  blaspheme  or  who  ''shall  presume  to  speak  against 
any  known  article  of  the  Christian  faith"  having  their  lives 
s|)ared,  but  having  their  tongues  bored  through  with  a  red-hot 
iron.  His  thirteenth  article  provides  punishment  agatus^t  those 
who  ''take  counsel  among  themselves  for  the  demanding  their 
:pay."     I  presume  this  was  because  they  took  counsel  among 
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theoQselves,  whereas  it  is  w,eU  knqwn  that,  ipuch:  better  c^uusel 
could  be  secured  ,by  going  outside  the  camp«  Bi|t  tfa^  most  im- 
^portant^of;  his  articles  is  the  last,, which  contaiDs  the  compreben- 
:sive  provision  tl;iat  /'all  other  faults,  misdemeaDors  ^nd  disorders 
not  meutipDed  Id  these  articles  shall  be  punished  according  to 
the  laws  and  customs  pf  war  and  discretion  of  the  court-martial/^ 
This  last  is  the  foreruqper  of  similar  provisions  iu  the  articles 
,at  present,in  force  in  this  country,  aqd  )vhich  will  be  hereafter 
noticed. 

All  of  these  ^rtiqles  of  war  which  have  been  noticed  wpre 
simply  regulations' prescribed  hy  the  execjutive,  and  none  of 
them  bad  the  force  of  statutory  authority,  ^ot  until  1689  did 
the  British  Parliament  legislate  ;ipon  this  subject,  when  the  first 
^British  Mutiny  Act  was  passed.  It  waSj,. however,  specifically 
confined  in  its  operation  to  less  than  seven  months,  and  it.  ha& 
in  varying  form  from  time  to  time^  and  with  but  jslight  inter- 
missipns,  been  .annually  re-enacted  by  Parliament  from  that  day 
to  the. present.  The  .Mutiny  Act  originally  embraced  no  other 
subject  than  that  indicated  by,  its  ti^le,  and  the  articles  of  war 
were  left  to  be  prescribed  by  the  sovereign^  With  the  contin- 
uous re-enactments,  however,  came  amendments  and  eularge- 
ments,  the  articjes.of  war  b^ing  $oon  given  statutory  sanction  ; 
and,  finally,  the  Army  Annual  Act  of  1881  covered  the  entire 
subject.  .It  has  been,  annually  renewed  since  then,  an.d  it  is 
curious  to  note  that  discipline  in, the  British  army  would  become 
a  matter  of  persuasiop  and  influence  ;v^ithont  sanction  of  law  if 
Parliament  should  f^il  in  any  year  to  re-enact. this  necessary 
law.  .         , .  .  ; 

.  It  was  the  first  British  Mutiny  Ac,t  which  first  prei^cribed  the 
limitatipD  on  the  houra  during  .which  a  court-martial  may  sit, 
their  sessions  being  confined  to  the  time  between  eight  in  the 
morning  and  one  in  the  afternopn.  This  provision  has  contin- 
ued, with  some  slight  variation  of  the  hours,  in  all  o/ the  subse- 
quent-Articles  of  War  applying  to  this  country,  the  present  pro- 
vision of  the  United  States  being  th^t  the  court  shall  not  sit  be- 
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>yflid  ^fi^ip^y^t^fi^^ff^,.^^^  ifl'^bf^ deter roi- 

. ^i^ein^Q  ,(?^.d  ^7e;2r,^pfBj(j^r^ [i?y^q  :ejxp^ct?fl, ,  V? , jbei  a i geptl^qpa^.) 

. .  1 , !  -Tb^  ^t,  Arpicl^&ql ; VJI'pf  fr^sfir^^f M  W;  ^}^t  is  nqiy  .the  United 

.Sfpjt€p./p^,  -^Mpericft  J^J^Jk^  ^^/f»s^)fi^%i^,jLy^^^     Pf  War,,  ea- 

«.a|[)ted,4ipril  6,11{15,  ;«jritl^  fta  (^^bor^te  pr^^mWe.re^U^ng^lfe  ne- 

.q^ssitj:,lil[iat  ^heiGpJpay^aboHlfljprepftJr©  for. Avar, wUh.Gr^t. Prit- 

ijeiJw;,  ,,T]>^a?.8^ffiiclep.xjpif)t;ia^^^  all^  their  predece^or8,.to 

.^pj9in  jrt;t^ndnnjDe,n9,  4WPf  .?f^riVipe,\aqd.  tp  i;e:^nact  ft^ose.provi- 

.sJ9W  ,w.bip.h';^?dj[3t^ffi  cpu^njo^j  to  ihepr^preciep^s^prs^^    Sopa^  two 

.  ij^tf n4^.  .theJT^fltei; ,  f hje  !Cqpti,p^tf  1;  [  Congreijs  ^oacte^  t^e ; Anijeri  - 

.^o.,Ar:tip^^  q^yfw  ^^J^Ji.y^Jxd  thf^8^^  artlthp  first  w^iicb  (ail, to 

.nvaki^li^tendaacer qn-^^iylpei  \i^9ph|^p|  cppipulspry.  , jl]Key . iieyer- 

theless  recommended  it  to  all  officers  and  soldiers,  and  tbi^  rec- 

.<jWWPll^ti9PiJt»a,8;99pj4niiecjt,tp  th^.p^^scpt  day..  ,Ipf  ao  am^nd- 

|piep|^t9,the9ejfif.lAclfi?,f,^aptedj%v^i][ib(^^  T^^JT^^iye  ftrst.  fiqd 

,t)i^.9urio.u3  prpyi^ipn^nspM^  cjputained  in  tlfe  lOQtk  articje'  o^  war, 

fl(ft4  ^/^biqbf  f»a8  ^IjQ^n.  iq^ceptlyi  je^fo^ed  in  a  ,C€leJ)rated  .^ourt- 

DQia^ifal,  cftsei, , tl^at^.^^fif^  jf»i  9^pff  ia  ca^h^ered  for  ^  cpwardic^.  or 

ffaiMJ,^jt^Je.fecjl;18ha^  lip  .p^bUsb^  in  the  ^  9qwspapei;s  nearl^is 

,hope,.  ajHJ  ttiait  it  ^U  tb^T^ft^r  bo  dje^nie^.  ,sf5andalous  for^  >  any 

.90i^er,t9ia«3ociat^  ;wftrb  bitn.; .    >'^      -  .,  '  ?, 

.;.  Tf'be-.Q^DM'J^iitaif  fiO.og"?ei80  p,pd  the  IJrjited  States  Congress 

.baviBsiqcq  thj^p  eufi9t^cl  s^uftijl'ry >Ayrticles  of ,  \yar,  ^ to  ;wit :  in  1 776, 

.jl«H  l7,86^Jina8Q6j:an<|,>8tly,  on  Jui^  22^  1874^  •  were  enacted 

{tho^.pqwfin'iorcef,.  i .  ,    .  j  ..  .   //--^     -,'■,  -^    ,    :• 

,    :Tbe  Hqaits  of.  tbis,  paper,  dp  n^t  .p^mit  any  description  of  the 

.A,^rti<?ka  oi  War.    In^qen^i  it  may  bq  said  that  they  prescribe 
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military  discipline,  rules  of  condact,  punishment  for  violation^ 
the  creation,  composition  and  procedure  of  courts-martial,  the 
review  of  their  sentences  and  the  carrying  of  them  into  effect. 
There  are,  however,  two  which  should  be  noticed  as  being  ut- 
terly inconsistent  with  anything  to  be  found  in  our  civil  law. 
Article  62  provides  that  "all  crimes  not  capital  and  all  disorders 
and  neglects  which  officers  and  soldiers  may  be  guilty  of,  to  the 
prejudice  of  good  order  and  military  discipline,  though  not  men- 
tioned in  the  foregoing  Articles  of  War,"  shall  be  punished  at  the 
discretion  of  a  court-martial.  Such  a  provision  is  absolutely 
necessary  and  essential  to  military  discipline,  for  it  is  impossible 
to  prescribe  in  advance  all  the  violations  of  it  which  may  bede- 
vi-sed  by  the  soldier  or  even  by  the  officer.  Here  is  where  the 
"customs  of  the  service"  come  into  play,  for  that  which  may 
not  be  malum  prohibitum  by  virtue  of  any  statute  or  written 
regulation  is  malum  prohibitum  uqder  this  article  if  made  so  by 
^'ihe  customs  of  the  service."  In  cases  before  inferior  courts- 
martial  charges  against  enlisted  men  are  probably  more  fre- 
quently preferred  under  this  article  than  all  the  others  com- 
bined ;  and  it  is  often  used  as  the  basis  of  charges  against  of- 
ficers. 

Article  61  provides  that  "any  officer  who  is  convicted  of  con- 
duct unbecoming  an  officer  and  a  gentleman  shall  be  dismissed 
from  the  service."  This  provision  has  been  the  safeguard  ot 
the  honor  of  the  army.  It  has  been  universally  held  to  apply 
not  only  to  military  oflfenses,  but  to  civil  and  even  social  offenses. 
It  has  been  applied  to  the  relations  of  officers  with  their  friends, 
with  their  wives  and  with  their  children,  and  sometimes  even  to 
their  relations  with  other  men's  wives.  What  constitutes  con- 
duct unbecoming  an  officer  and  gentleman  is  a  matter  purely 
for  the  consideration  of  the  court  under  no  prescribed  rules,  as 
are  damages  in  the  civil  law  for  pain  and  suffering  matter  for 
the  consideration  of  the  enlightened  conscience  of  an  impartial 
juror.  But  when  they  find  him  guilty  they  have  no  discretion 
in    passing  sentence.     Dismissal  from  the  service  as   one    un- 
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worthy  of  honorable  place  is  mandatory.  Brethren  of  the  bar^ 
well  would  it  be  with  as  if  our  statutes  should  provide  that  any 
lawyer  who  should  be  convicted  before  a  bench  of  fellow  law- 
yers or  judges  of  conduct  unbecoming  a  lawyer  and  a  gentleman 
should  be  disbarred,  and  that  it  should  thereafter  be  scandalous 
for  any  lawyer  to  associate  with  him.  It  would  prove  a  most 
salutary  measure  for  the  prevention  of  many  practices  which  are 
a  reproach  to  our  profession,  but  which  do  not  come  within  the 
prescribed  prohibitions  of  any  of  our  statutes. 

There  is  the  broadest  distinction  between  courts-martial  and 
civil  courts.  There  is  no  permanent  military  court.  A  court- 
martial  is  the  creature  of  the  officer  who  convenes  it.  When  it 
has  concluded  the  particular  business  for  which  it  was  assembled, 
it  is  dissolved  upon  his  order,  and  it  ceases  to  exist.  It  is  a  court 
of  limited  jurisdiction,  and  there  are  no  presumptions  in  favor 
of  the  correctness  of  its  procedure.  Everything  that  it  does 
must  be  laboriously  and  elaborately  recorded  from  day  to  day, 
and  in  this  record  it  must  affirmatively  appear  at  what  hour  the 
court  assembled,  what  members  of  it  were  present,  the  authority 
under  which  it  is  convened ;  that  the  members  were  sworn  ;  that 
the  right  of  challenge  was  given  to  the  prisoner ;  that  the  court 
was  cleared  for  deliberation,  and  that  it  did  everything  else 
which  is  necessary  to  give  legal  effect  to  its  findings.  It  must  be 
composed  of  not  less  than  five  nor  more  than  thirteen  officers, 
and  it  is  prescribed  that  not  less  than  thirteen  shall  be  assem- 
bled where  it  can  be  done  without  manifest  injury  to  the  ser- 
vice. Some  of  its  members  may  drop  out  during  the  progress 
of  the  case,  but  the  number  may  not  be  reduced  below  five.  It 
has  even  sometimes  been  held  that  new  members  may  come  in 
during  the  progress  of  the  case,  having  the  record  of  the  pre- 
vious sessions  read  over  to  them.  It  has  no  deliberation  in 
publia  For  every  question  that  arises  which  requires  the  con- 
sideration of  the  court  "the  court  is  cleared,"  which  in  recent 
years  means  in  practice  that  the  court  retires  to  an  adjoining 
room  as  being  easier  than  clearing  the  room  of  all  but  its  mem- 
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bers.  Its  findings  (except  io  certain  specified  cases)  are  deter- 
mined  by  majority  vote,  and  all  its  members,  including  the 
judge-advocate,  are  sworo  not  to  disclose  the  vote  of  any  mem* 
ber.  Not  even  does  the  record  show  how  the  different  members 
voted. 

In  the  civil  law,  we  appeal  from  the  court  of  one  judge  to 
the  court  of  many  judges.  From  the  findings  of  courts-mar- 
tial there  is  no  appeal,  but  the  sentence  can  never  be  carried  in- 
to effect,  and  does  not  become  of  binding  force  until  the  pro- 
ceedidgs  have  been  reviewed  and  approved  by  the  officer  con- 
vening the  court,  who  may  mitigate  while  he  cannot  increase  the 
punishment  prescribed.  He  may  also  reconvene  the  court  for 
the  perfection  of  its  record,  or  the  reconsideration  of  its  findings. 

There  are  several  classes  of  military  courts.  The  highest  is 
the  General  Court-martial,  which  has  unlimited  jurisdiction  of 
offenses  committed  within  the  territory  commanded  by  the  con- 
vening authority  by  those  who  are  members  of  the  army  or  at- 
tached to  it.  Jurisdiction  over  civilians  within  the  theater  of 
war  is  usually  confined  to  ''military  commissions,'^  which  are  not 
necessarily  composed  exclusively  of  officers,  and  whose  procedure 
is  frequently  more  summary,  but  is  in  other  respects  analogous 
to  that  of  the  general  court-martial.  The  other  courts  having 
jurisdiction  over  the  offenses  of  officers  and  soldiers  are  the 
Garrison  or  Regimental  Court-martial,  consisting  of  not  less 
than  three  officers,  and  the  Summary  Court,  consisting  of  one 
officer.  These  have  jurisdiction  of  all  crimes  and  offenses  not 
capital,  but  their  power  of  punishment  is  limited  to  the  forfeit- 
ure of  one  month's  pay,  one  month's  imprisonment,  and  in  the 
case  of  non-commissioned  officers,  reduction  to  the  ranks.  In 
practice,  therefore,  their  jurisdiction  is  confined  to  the  minor  of- 
fenses. The  provisions  as  to  the  necessity  of  approval  of  their 
finding  before  being  carried  into  effect  which  apply  to  the  gen- 
eral court-martial  and  the  military  commission  apply  also  to 
these  inferior  courts. 

Courts- martial  are  governed  by  the  general  rules  of  procedare 
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and  practice  of  civil  courts^  with  some  exceptions.  For  ex- 
ample^  counsel  outside  of  the  army  are  not  admitted  as  matter 
of  right,  but  are  in  piactice  rarely  excluded.  A  prisoner  having 
no  counsel  is  entitled  to  have  one  assigned  to  him  from  the  of- 
ficers on  duty  at  the  place  of  session.  General  rules  of  evidence 
are  applicable.  It  is  curious  to  the  Georgia  lawyer  to. know 
that  the  court-martial  has  adopted  that  rule,  which  does  not  pre- 
vail with  us,  but  does  prevail  in  some  courts,  that  a  witness 
called  by  the  other  side  may  be  cross-examined  only  as  to  the 
subjects  on  which  he  was  examined  in  chief. 

A  civil  court  cannot  review  the  finding  of  a  court-martial.  If 
the  court  has  jurisdiction  of  the  person  and  the  offense,  and  has 
prescribed  a  penalty  which  is  permitted  by  law,  no  civil  court 
can  interfere.  Practically  only  such  questions  in  connection 
with  its  action  may  be  considered  by  a  civil  court  as  properly 
come  up  on  writ  of  habeas  corpus  with  reference  to  confinement 
under  civil  process,  and  yet  a  general  court-martial  may,  and  in 
a  recent  celebrated  instance  did,  try  an  officer  for  offenses  which 
are  really  not  military  in  their  nature,  such  as  embezzlement, 
false  accounts  and  larceny.  Indeed,  murder,  arson,  assault  and 
all  other  civil. crimes  committed  within  the  military  jurisdiction 
may  be  prosecuted  before  a  court-martial  or  a  military  conx- 
mission. 

There  are  many  characteristics  of  military  law  and  military 
courts  which  would  interest  you,  and  to  which  I  would  like  to 
direct  your  attention  did  the  time  permit.  I  might  tell  you  of 
the  permanent  military  courts  established  by  the  Confederate 
Congress  for  each  army  corps  in  disregard  of  all  precedent.  I 
might  point  out  the  distinction  betweed  ^'charges  and  specifi- 
cations'' before  a  military  court  and  indictment  before  a  civil 
tribunal.  I  might  touch  upon  the  peculiar  functions  of  the 
judge  advocate,  who  is  the  prosecuting  officer  of  the  court-mar- 
tial. I  might  depict  to  you  the  trials  of  the  soldier  charged 
with  the  suppression  or  prevention  of  civil  disorder,  who,  being 
compelled  to  obey  only  the  lawful  orders  of  his  superior,-  is  sub- 
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jected  to  severe  penalties  for  any  error  he  may  commit  in  deter- 
mining their  lawfulness;  and  who,  failing  to  come  up  to. the  full 
measure  of  his  duty,  is  subject  to  court-martial  and  disgrace,, 
and  going  one  step  beyond  it,  is  subject  to  prosecution  and  suit 
in  the  civil  court.  I  might  tell  you  much  more.  But  all  this 
I  cannot  do  without  levying  upon  your  patience  a  greater  tax 
than  is  permissible  under  either  civil  or  military  laws.  I  must 
remember  that,  as  there  is  a  limit  to  the  hours  in  which  a  court- 
martial  may  sit,  there  is  also  a  limit  to  the  half-hours  during 
which  lawyers  may  sit. 
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PATRIOTIC  ADDRESS. 


Col.  R.  L.  Berner,  of  Forsyth,  Ga. 


Colonel  Bemer  failed  to  furDish  the  Secretary  with  the  manuscript  of 
his  excellent  address,  and  all  efforts  on  the  part  of  the  Secretary  to 
secure  it  were  of  no  avail.  It  is  with  great  regret  that  the  address  is 
omitted. 
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liEPORT  OF  COMMITTEE  ON  INTERSTATE  LAW. 


Mr.  President: 

The  Committee  on  Interstate  Law  beg  leave  to  submit  the  fol- 
lowing report : 

While  it  is  very  desirable  that  there  should  be  uniformity 
in  the  laws  of  the  several  States  relating  to  marriage  and 
divorce,  the  descent  and  distribution  of  estates,  the  execution 
and  probate  of  wills,  deeds  and  other  conveyances,  the  extra- 
dition of  fugitives  from  justice,  and  in  the  laws  relating  to  n^o- 
itable  instruments  and,  perhaps,  those  relating  to  the  grants 
regulation  and  control  of  public  and  private  franchises,  there  is 
no  visible  prospect  of  effecting  the  unification  in  the  near  future. 

The  committee  suggest  that  the  Bar  Associations  of  the  coun- 
try continue  to  agitate  this  question.  It  is  possible  that  finally  the 
legal  profession  and  the  lawmakers  of  the  several  States  niav 
awake  to  such  a  realization  of  the  advantages  of  uniformity  in 
the  laws  above  referred  to  as  to  put  forth  strenuous  efforts  to 
bring  it  to  pass.  It  seems  that  legislation  framed  under  the 
auspices  of  the  American  Bar  Association  and  proposed  to  the 
legislatures  of  the  different  States  through  their  local  bar  asso- 
ciations, ought  to  be  sufficiently  potential  to  achieve  some 
schemes  of  uniformity  applicable  to  some  of  these  topics  if  not 
to  all  of  them. 

Respectfully  submitted. 

Thos.  G.  Lawson,  Chairman. 
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AMERICAN  LAWYERS  AND  THEIR  MAKING. 


Addrebb  by  CHARLES  NOBLE  GREQORY,  of  Madison,  Wisconsin, 

BSFOBB  THB  SbYBNTBBNTR  AnNTAL  SESSION  OF  THE  GeOBQIA  BaB 

Association,  Warm  Sprinqb,  Ga.,  July  5th,  1900. 


"The  pleader's  part  is  doubtless  much  harder  than  that  of 
the  preacher;  and  yet  in  my  opinion,  we  see  more  passable 
lawyers  than  preachers,  at  least  in  France."  So  said  that  great 
human  writer,  Michael  De  Montaigne,  uttering  in  medieval 
France  a  voice  as  modem  as  Plutarch's. 

Oddly  enough  these  two  professions  seem  to  be  equally  de- 
manded in  the  society  of  our  time  and  country,  where  neither  is 
supported  by  the  State,  since  the  last  census  of  the  United 
States  shows  that  lawyers  and  clergymen  are  there  almost  the 
same  in  numbers. 

The  old  idea  was  that  the  lawyer  was  the  parent  of  discord  and 
contention.  Bonus  jurista^  malus  Chrisfa,  ran  the  Latin 
proverb,  "A  good  lawyer,  a  bad  Christian."  This  was  the 
common  sentiment  of  kings,  philosophers,  and  peasants.  So 
Ferdinand  when  sending  colonies  to  the  Indies  "ordained  that 
they  should  not  cany  with  them  many  law-students  lest  suita 
should  get  footing  in  that  new  world."  Plato  in  his  "Republic" 
declared  "That  lawyers  and  physicians  are  the  pests  of  the  coun- 
try," and  Sir  Thomas  More  would  have  no  lawyers  in  his 
Utopia  as  "a  sort  of  people  whose  profession  it  is  to  disguise 
m<iUers  as  well  as  wrest  laws/^  and  the  rustic  prayer  "My  body 
from  the  doctors,  my  pocket  from  the  lawyers,  my  soul  from  the 
devil"  chimes  in  with  the  chorus  of  princes  and  pundits. 

And  yet  this  evil  and  decried  profession  has  strangely  thriven 
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in  that  "new  world,"  in  the  great  republic,  in  our  western 
Utopia.  Says  Mr. '  Bryce,  "The  bar  has  usually  been  very 
powerful  in  America,  not  only  as  being  the  only  class  of  educated 
men  who  are  at  once  men  of  affairs  and  skilled  speakers,  but 
also  because  there  has  been  no  nobility  or  territorial  aristocracy 
to  overshadow  it."  "Politics  have  been  largely  in  its  hands." 
.  "For  the  first  sixty  or  seventy  years  of  the  republic 
the  leading  statesmen  were  lawyers  and  the  lawyers  as  a  whole 
moulded  the  public  opinion  of  the  country." 

And  De  Tocqueville,  more  than  half  a  century  earlier,  de- 
clared, "K I  were  asked  where  I  place  the  American  aristocracy, 
I  should  reply  without  hesitation  that  it  is  not  composed  of  the 
rich,  who  are  united  together  by  no  common  tie,  but  that  it  oc- 
cupies the  judicial  bench  and  bar." 

Said  the  late  Chief  Justice  Ryan  of  Wisconsin,  echoing  this 
sentiment  with  less  of  moderation,  "The  American  aristocracy 
of  intellect  is  substantially  the  American  bar,"  and  the  Lord 
Chief  Justice  of  England  has  recently,  spoken  of  the  large  and 
commanding  influence  which  the  legal  profession  has  attained  in 
these  United  States. 

Far  be  it  from  me  to  agree  with  the  indiscriminate  exaltation 
of  the  sen'ice  or  the  place  of  the  bar,  so  largely  from  its  own 
members.  All  men  are  in  danger  of  observing  with  exaggerated 
appreciation  the  labors  and  achievements  of  their  own  order  and 
of  living  in  strange  oblivion  as  to  what  their  neighbors  of  some 
other  pursuit  are  accomplishing.  But  the  great  participation  of 
lawyers  in  public  affairs  in  this  Republic  cannot  be  questioned. 
We  are  not  subjects  of  King  George  the  Third,  but,  as  much  as 
any  nation  on  earth,  we  have  given  credence  to  his  famous  old 
saying  that  "Every  man  is  good  enough  for  any  place  he  can 
get,"  and  the  lawyers  have  been  able  to  obtain  more  than  one- 
half  of  the  great  offices  of  the  country  from  its  foundation  down 
to  the  present  time. 

The  lawj'er  in  office  is  now,  however,  beginning  to  be  over- 
shadowed by  the  very  rich  class  which  is  taking  the  place  in 
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some  ways  of  the  '^nobility  or  territorinl  aristocracy,^^  whose 
absence  Mr.  Biyce  remarked.  The  lawyers  are  still  elected  to. 
the  great  places,  but  the  chairman  of  the  committee  which  man- 
ages the  campaign  and  the  heaviest  subscriber  to  the  uncounted 
treasures  of  the  campaign  fund,  are  of  the  other  class  and  tend 
to  impair  the  former  undisputed  preeminence  of  the  man  of  law 
with  his  majorities.  Richard  of  Warwick  is  greater  than  Henry 
of  Lancaster,  or  Edward  of  York,  the  king-maker,  is  greater 
than  the  king. 

Said  Sir  Horace  Davy,  latBr  Lord  Davy,  not  long  since,  while 
he  was  testifying  before  a  royal  commission:  "Of  course  law  Is 
the  mode  of  regulating  the  social  life  of  people,  in  the  interest  of 
the  community,"  and,  taking  the  law  which  lawyers  study  and 
expoimd  in  that  broad  sense,  it  is  easy  to  account  for  the  im- 
portant part  they  play  in  the  public  life  of  any  free  country. 
It  will  not  be  foimd  that  they  have  any  corresponding  predomi- 
nance among  the  more  degraded  peoples  or  under  the  more  des- 
potic governments.  ^'Where  there  has  been  freedom,  there  hare 
been  advocates,  even  in  the  forests  of  old  Germany,"  says  M.  le 
Berquier,  and  he  goes  on  to  point  out  that  they  are  the  result 
and  corollary  of  "the  right  of  defense"  and  that  thus  advocacy 
flourished  under  the  Eoman  republic  but  declined  under  in- 
numerable restraining  ordinances  in  the  time  of  the  empire. 

It  is  a  mark  of  advancement  when  one  who  deems  himself 
wronged  seeks  redress  before  a  tribunal  of  justice  by  the  aid  of 
a  lawyer.  The  fact  that  an  important  and  well-recognized  claps 
of  men  is  maintained  in  every  civilized  country  of  the  globe, 
trained  and  licensed  to  assert  and  defend  other  men's  rights 
with  the  persuasions  of  reason  alone,  is  the  highest  evidence  of 
the  progress  of  mankind.  Cicero  could  say  that  all  men  enjoyed 
their  prosperity  under  the  shelter  of  the  soldier.  That  is  much 
less  directly  true  now  than  then,  since  all  private  contention  is 
settled  before  the  courts  and  even  in  international  diflFerencea 
the  lawyer's  voice  is  more  and  more  heard  and  with  ever-in- 
creasing potency,  substituting  persuasion  for  the  bloody  brawls 
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of  war,  and  that  too  where  he  comes  to  assert  no  enacted  law, 
but  is  armed  only  with  words  of  reason,  saying  only  "This  is 
right  and  that  is  wrong,"  and  compelling  justice  by  an  appeal 
to  the  common  conscience  and  common  sense  of  the  world. 

"That  justice  and  its  administration,"  to  borrow  the  words 
of  Lord  Chief  Justice  Russell,  "are  amongst  the  prime  needs 
and  business  of  life,"  is  a  fact  rec<^nized  by  the  existence  and 
position  of  the  bar. 

Turning  to  the  history  of  the  bar  and  of  legal  instruction  in 
America  we  find  in  our  colonial  period  but  few  lawyers  and  ihose 
mostly  of  little  note  until  the  stirrings  for  liberty  immediately 
before  the  Revolution. 

While  Mansfield  was  thimdering  against  us  and  Camden  for 
us  at  Westminster,  Patrick  Henry,  after  six  weeks  of  study, 
had  been  licensed  to  practice  and  had  sprung  into  sudden  fame 
by  winning  his  famous  "Parson's  case,"  against  the  hated 
cJergy  of  the  established  church  in  Virginia,  and  was  gainint^ 
undying  glory  by  his  eloquent  advocacy  of  the  rights  of  the 
peoplcw  In  the  same  year  in  which  Henry  won  his  spurs  (1755) 
John  Marshall,  later  C^hief  tTustice,  was  born,  but  it  was  only 
after  his  law  studies  had  been  broken  by  service  in  the  arm;v 
of  the  Revolution  that  the  greatest  of  our  American  bar  was 
enrolled  upon  its  records. 

It  is  not  easy  to  recall  legal  names  of  earlier  date  in  this  coun- 
try. Blackstone's  Commentaries  are  said  to  have  been  found 
beside  the  Bible  in  the  house  of  many  a  layman.  Mr.  Ham- 
mond, the  learned  editor  of  the  Commentaries,  says  there  is 
abundant  evidence  that  nearly  2,500  copies  of  them  were  dis- 
tributed through  the  thirteen  colonies  before  the  Declaration  of 
Independence. 

When  Edmund  Burke  addressed  to  the  House  of  Commons 
his  famous  observations  on  the  conciliation  of  America,  he  de- 
clared of  our  thirteen  colonies:  "In  no  country  perhaps  in  the 
world  is  the  law  so  general  a  study.     The  profession  itself  is 
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numerotis  and  powerful  and  in  most  provinces  it  takes  the 
lead. 

"The  greater  number  of  the  deputies  sent  to  Congress  were 
lawyers."  .  .  .  Again  'T)ut  all  who  read,  and  most 
do  read,  obtain  some  smattering  in  that  science."  "I  have  been 
told  by  an  eminent  bookseller  that  in  no  branch  of  his  business, 
after  tracts  of  popular  devotion,  were  so  many  books  as  those 
on  law  exported  to  the  plantation.  The  colonists  have  now 
fallen  into  the  way  of  printing  them  for  their  own  use.  I  hear 
that  they  have  sold  nearly  as  many  of  Blackstone's  Commen- 
taries in  America  as  in  England."  Those  traits  which  the 
most  philosophic  observer  in  Europe  discovered  in  our  forming 
nation,  are  constant  after  the  lapse  of  one  hundred  and  twenty  • 
four  years. 

Still  we  may  say  of  the  bar  "in  most  provinces  it  takes  the 
lead."  The  successful  and  the  unsuccessful  nominees  for  the 
presidency  are  of  the  brotherhood  still,  and  "the  greater  num- 
ber of  the  deputies  sent  to  Congress"  remain  "Lawyers." 

But  the  early  lawyers  who  first  came  among  our  colonists  to 
practice  were  driven  out  by  the  jealous  hostility  which  they  met. 
In  Massachusetts  the  term  attorney  seems  to  have  been  so  ill 
regarded  that  it  was  slanderous  to  apply  it  to  a  worshipful  per- 
son, and  in  1632  Thomas  Dexter  was  sentenced  to  be  set  in  the 
bilbowse,  disfranchised  and  fined  forty  pounds  for  some  dis- 
respectful words  of  the  government,  culminating  with  the  dec- 
laration "that  the  best  of  them  was  but  an  attorney,^'  and  two 
years  later  John  Leo  was  ordered  to  be  whipped  and  fined  a  like 
sum  of  forty  pounds  for  sayin'g  the  governor  "was  but  a  lawyer's 
clerk  and  what  understanding  had  he  more  than  himself."  My 
valued  friend.  Dr.  Reinsch,  has  pointed  out  that  Virginia,  ad- 
ministered by  country  gentlemen  who  looked  down  upon  the 
legal  profession,  in  1645  passed  an  act  expelling  mercenary  at- 
torneys, and  eleven  years  later  forbade  by  statute  any  person  to 
"plead  or  give  advice  in  any  case  for  reward."  Mr.  Austin 
Fox  quoted  to  the  American  Bar  Association  in  1896  a  letter 
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of  a  farmer  written  as  late  as  1782  declaiming  against  lawyers 
and  predicting  that  "in  another  century  the  law  will  possess  in 
the  north  what  now  the  church  possesses  in  Pern  and  Mexico." 
Yet  out  of  the  thickets  of  jovial  but  domineering  country  gentle- 
men in  the  south  and  of  austere  but  domineering  parsons  in  the 
north,  by  the  time  of  the  Declaration  of  Independence,  or  im- 
mediately thereafter,  had  emerged  into  leadership  a  brilliant 
line  of  lawyers.  Liberty  had  come,  in  hope  or  in  fact,  and 
with  her  these  inseparable  attendants.  Patrick  Henry  and 
Marshall  we  have  mentioned  in  Vir^nia,  Jay,  Hamilton,  Aaron 
Burr,  Gteuvemeur  Morris,  the  Livingstons,  were  known  in  New 
York;  Oliver  Ellsworth  and  Roger  Sherman  in  Connecticut; 
Samuel  Adams,  James  Otis  and  Eichard  Dana  in  Massachusetts. 
These  are  merely  typical  names.  Xo  one  can  dispute  the  fact 
that  from  that  time  to  this  lawyers  have  held  an  important  place 
in  the  public  life  of  America.  But  in  the  beginning  and  long 
afterwards  the  education  of  lawyers  was  as  ill-provided  for  as  in 
the  mother  country. 

The  first  law  lecture  under  collegiate  authority  that  we  know 
of  delivered  in  the  United  States  was  on  the  15th  of  December, 
1790. 

A  wit  at  a  Philadelphia  dinner  proposed  "the  memory  of  the 
three  great  Philadelphians:  Benjamin  Franklin  of  Boston^  Albert 
Gallatin  of  Geneva^  and  Jame^  Wilson  of  Edinburgh.'^  This 
same  James  Wilson  was  a  highly  educated  Scotchman  who  signed 
the  Declaration  of  Independence,  and  took  prominent  part  in 
the  convention  which  framed  our  Federal  constitution.  He  was 
later  appointed  to  a  seat  on  the  supreme  bench  of  the  new  nation 
he  had  helped  to  form.  In  1790  he  was  elected  to  fill  the  pro- 
fessorship of  law  just  created  in  the  University  of  Philadelphia 
and  on  the  day  named  he  gave  his  opening  address  before  an 
audience  we  would  have  all  liked  to  see.  The  judges  of  the 
courts  and  the  bar  were  there  to  do  honor  to  the  first  coU^ate 
attempt  at  legal  education;  so  were  the  chief  executive,  and  the 
legislative  departments  of  the  commonwealth  of  Pennsylvania 
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and  of  the  city  of  Philadelphia.  There,  too,  were  both  houscfi 
of  Congress,  yet  unshorn  of  the  founders  of  the  republic,  and 
there  was  General  Washington,  our  first  president,  attended  by 
all  his  cabinet.  Mrs.  Washington,  too,  graced  the  occasion,  and 
3frs.  Hamilton,  the  daughter  of  the  heroic  Schuyler,  and  many 
^'powdered  dames,"  whose  presence  the  lecturer  acknowledged 
with  heavy  and  elaborate  gallantry,  making  ponderous  allusion 
to  the  unusual  embarrassment  of  speaking  before  "the  fair."^ 
IBut  his  lalxM^d  ^mtten  discourses,  begun  with  such  distinction, 
-were  continued  for  little  over  one  year  and  are  incomplete,  not 
covering  the  ground  intended,  although  published  after  their 
authors  death.  He  was  shortly  engaged  to  prepare  a  digest  and 
codification  of  the  statutes  in  force  in  Pennsylvania  and  turned 
Ids  leisure  to  that  task  (for  the  Supreme  Court  then  had  con- 
stantly to  adjourn  for  lack  of  business),  but,  after  much  labor  and 
expense,  he  was  denied  reimbursement  by  the  legislature  and  left 
this  task  likewise  unfinished. 

A  more  modest  undertaking  by  New  England  men  in  a  Con- 
necticut village  had  been  begun  in  about  1783,  when  Tapping: 
Eeeve  (author  of  the  treatise  on  Domestic  Eelations  which  all 
American  lawyers  still  know)  began  to  give  l^al  instruction  at 
Litchfield  Hill.  This  is  called  the  first  regular  school  for  in- 
struction in  English  law.  In  1798  Mr.  Eeeve  was  appointed  v 
justice  of  the  Supreme  Court  of  Connecticut,  and  later  became 
its  chief  justice,  and  Honorable  James  Gould  (of  Gould's  Plead- 
ings ill  Civil  Action)  from  that  time  shared  his  work.  When 
Judge  Reeve  retired  Jebez  W.  Huntington  took  his  place,  but 
these  three  were  the  only  instructors  the  famous  Litchfield 
school  ever  had  in  its  life  of  half  a  century.  Its  attendance  in 
1813  rose  to  fifty  students,  a  great  number  for  that  time,  and  it 
added  to  the  bar  about  one  thousand  of  our  early  lawyers.  It 
was  a  private,  unincorporated,  unendowed  school  and  had  no 
power  to  confer  a  degree.  Mr.  Reeve  and  Mr.  Gould  lectured 
and  the  little  band  of  students  took  down  their  discourses  in 
full  and  generally  neatly  transcribed  them,  after  comparing 
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notes  with  their  fellows,  in  five  large  volumes.  Mr.  Huntington 
held  an  examination  every  Saturday  on  the  work  of  the  pre- 
ceding week.  In  1833  this  pioneer  law  school  was  discontinued 
but  Judge  Samuel  How,  having  studied  at  Litchfield,  had  ten 
years  earlier  established  a  like  school  at  Northampton,  with  his 
former  law  partner,  Honorable  Elijah  H.  Mills,  United  States 
Senator  from  Massachusetts.  Mr  Mills's  partner,  Mr.  Ashmun. 
was  joined  to  the  corps  of  teachers  in  1827,  but  the  average  at- 
tendance never  seems  to  have  exceeded  ten,  and  in  1829  it  was 
closed  on  Mr.  Ashmun  accepting  an  invitation  to  join  the 
faculty  of  Harvard  Law  School. 

Isaac  Koyal  of  Massachusetts,  true  to  his  name,  went  to  Eng- 
land after  the  battle  of  Lexington  and  died  there  in  1781.  Two 
years  before  his  death  he  made  his  will  in  England,  devising  to 
Harvard  College  of  Cambridge,  Massachusetts,  for  tie  endow- 
ment of  a  professorship  of  law,  or  physics,  or  anatomy,  more 
than  2,000  acres  of  Massachusetts  land.  This  devise  was  not 
realized  on  until  1815,  when  nearly  $8,000  having  been  derived 
from  it,  this  was  first  devoted  to  establishing  a  professorship  of 
law.  An  income  of  about  $400  arose  from  the  fund,  the  fees 
of  the  students  were  added,  and  Mr.  Justice  (later  Chief  Justice) 
Parker  of  Massachusetts  was  appointed  Royal  Professor.  Two 
years  later,  1817,  Asahel  Stearns  was  appointed  University 
Professor  of  Law,  and  the  college  statutes  required  him  to  open 
and  keep  a  school  in  Cambridge  for  the  instruction  of  the  gradu- 
ates of  the  University  and  others  prosecuting  the  study  of  law, 
and  this  is  commonly  given  as  the  date  of  the  founding  of  Har- 
vard Law  School,  until  recently  the  oldest  in  the  country. 

Now,  however,  the  law  department  of  Santa  Tomas  Univer- 
sity of  Manila,  founded  in  1605,  makes  that  claim. 

The  attitude  of  Harvard  University  as  to  expansion  is  prob- 
ably not  due  to  this  rivalry  however. 

The  average  annual  attendance  at  Harvard  for  the  first  ten 
or  eleven  years  was  eight. 

In  1829  Nathan  Dane  of  "Dane's  Abridgment^"  and  for 
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whom  is  claimed  the  authorship  of  the  famous  ordinance  of  1787 
for  the  government  of  the  Northwest  Territory,  generously  gave 
the  struggling  school  the  profits  of  his  "Abridgment^'  of  the 
law.  This  secured  the  services  of  Joseph  Story,  who,  Mr.  Dane 
requested,  might  be  the  first  incumbent  in  the  Dane  Professor- 
ship, exactly  as  the  gift  of  the  profits  of  Viner's  Abridgment 
secured  Blackstone  to  Oxford.  Dane's  gift  amounted  to  $10,- 
000,  and  at  his  death  he  added  $5,000  more.  For  the  sixteen  re- 
maining years  of  his  life  Judge  Story  continued  to  hold  this  chair, 
and  thus  were  written  for  that  little,  meagerly  endowed  law 
school,  "Story's  Commentaries,"  which  Mr.  Lecky,  in  his  recent 
work  on  "Democracy  and  Liberty,"  ranks  beside  the  Constitu- 
tion and  the  Federalist  as  unsurpassed  among  the  intellectual 
achievements  of  America.  They  made  the  school  national  in 
scope  and  reputation,  and  began  the  prosperous  career  of  that 
law  school,  until  so  recently,  most  venerable  in  years  and  easily 
the  first  in  reputation  and  accomplishment  among  those  of  this 
nation. 

The  Yale  Law  School  took  its  origin  in  the  teaching  of  law 
privately  by  Mr.  Staples  at  New  Haven.  He  presently  invited 
other  lawyers  to  his  assistance.  In  1824  the  names  of  the  stu- 
dents of  this  school  were  first  printed  in  the  Yale  catalogue,  and 
two  years  later,  the  friends  of  Chancellor  Kent  having  estab- 
lished the  Kent  Professorship  of  Law  at  Yale,  Judge  Daggett, 
the  head  of  the  Staples  School,  was  chosen  to  fill  it,  so  that  the 
school  was  united  with  the  college. 

The  University  of  Virginia  founded  a  law  school  in  1825. 
Some  lawyers  educated  at  the  Litchfield  school  established  the 
Cincinnati  school  in  1833,  which  was  the  first  west  of  the  Alle- 
ghany mountains. 

The  Albany  Law  School,  which  long  held  a  leading  place,  was 
founded  in  1851  and  has  since  been  afiiliated  with  Union  Col- 
lege. 

In  1852  the  trustees  of  the  University  of  Pennsylvania 
appointed  a  faculty  of  law  at  Philadelphia. 
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In  1858  the  trustees  of  Columbia  College  established  their 
school  of  law  in  l^Tew  York  with  a  two  years'  course  of  instruc- 
tion, calling  Professor  Theodore  Dwight  from  Hamilton  College 
to  its  head,  where  he  continued  until  near  his  death,  meeting 
with  great  success  to  the  last 

In  1859  the  Law  Department  of  the  University  of  Michigan 
was  opened  with  a  faculty  headed  by  Thomas  M,  Cooley,  des- 
tined to  attain  from  that  beginning  high  judicial  place  and  a 
classical  fame  aa  a  law-writer. 

From  that  time  on  law  schools  have  rapidly  increased  in  num- 
bers, attendance  and  equipment. 

In  the  west  as  well  as  the  east,  the  liberality  of  well  prospered 
lawyers  and  men  of  fortune  has  been  joined  to  the  authority  of 
the  State  in  establishing  these  nurseries  of  the  bar,  as  in  Cali- 
fornia where  ex-Chief  Justice  Hastings,  in  1877  gave  $100,000 
to  found  the  Hastings  School  of  Law  in  connection  with  the 
University  of  that  State. 

University  after  university  has  added  to  its  staff  a  faculty  of 
law,  and  large  attendance  has  almost  instantly  answered  to  liberal 
opportunity,  as  in  the  case  of  Cornell  University,  whose  Depart- 
ment of  Law  dates  only  from  1887,  yet,  with  a  strong  faculty 
and  splendid  library,  it  is  already  one  of  the  great  schools  of  the 
country,  ^ow  we  may  say  that  hardly  a  leading  university  or 
great  city  in  the  country  lacks  its  well-established  law  school. 

The  number  of  students  in  these  institutions  illustrates  their 
growth  better  than  any  list  of  their  names.  Thus  we  have  seen,, 
say  eighty-seven  years  ago,  one  school  in  existence  with  at  its  best 
50  students  in  attendance  (less  than  one-half  as  many  as  have 
matriculated  in  the  junior  class  of  the  College  of  Law  of  my  own 
University  of  Wisconsin  in  a  single  year).  In  1870  the  law 
schools  of  the  nation  returned  1,611  students;  in  1886,  3,064; 
in  1891,  6,106;  and  in  1894,  more  than  7,600  students  were 
listed  in  their  catalogues,  and  6,379  of  the  above  law  students 
were  residents  of  the  State  in  which  they  were  studying;  that 
is  more  than  five-sixths  of  them.     In  1894  there  were  enumer- 
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ated  72  schools  of  law  within  our  borders,  all  but  Y  of  them 
associated  with  universities,  and  in  1896  the  number  of  schools 
had  increased  to  85  and  of  law  students  entered  in  them  to  9,607, 
These  are  the  figures  given  in  the  report  of  the  American  Bar 
Association  for  1896,  and  the  attendance  of  seven  schools  is 
omitted  for  lack  of  information  as  to  the  same,  so  that  the  total 
number  of  students  probably  exceeds  10,000.  The  figures  com- 
piled for  the  Paris  Exposition  of  this  year  shows  the  number  of 
law  schools  as  86,  and  matriculations  in  them  for  1898-9  are 
11,883  in  round  numbers,  12,000. 

This  all  shows  that  the  question,  long  debated,  of  whether 
aspirants  for  admission  to  the  bar  will  submit  themselves  to  the 
requirements  and  value  the  advantages  of  schools  of  law,  has 
been  roundly  decided  in  the  affirmative. 

The  old  method  of  admission  to  the  bar  was  by  the  courts  on 
examination  by  an  extemporized  committee  of  lawyers,  named 
by  the  judge,  and  this  still  prevails  in  many  States.  No  method 
cotrld  be  less  adequate  under  the  best,  or  more  grotesque  and 
absurd  under  inferior  judges.  Too  often  the  standard  set  was 
on  a  par  with  that  of  a  military  president  who,  desiring  to  appoint 
an  old  protege  to  a  Federal  judgeship  answered  an  earnest  pro- 
test from  his  advisers  at  the  incompetence  of  the  candidate  by . 
saying  '^But  he  has  studied  law  a  whole  year — nights.^' 

Theodore  Dwight  related  that  in  a  court  presided  over  by  the 
accomplished  Mr.  Justice  Nelson,  he  was  called  to  practice  on  an 
examination  in  which  the  only  question  asked  him  was  the  fun- 
damental one,  on  what  morning  of  a  particular  week  in  the  term 
of  the  Supreme  Court  a  specific  motion  should  be  made,  the  day 
being  fixed  by  the  rule  of  court.  No  one  can  doubt  that  the  Vir- 
ginia student  who,  on  his  examination,  being  asked  "What  is  a 
fee  simple  ?"  answered  in  good  faith,  "About  two  dollars  and  a 
half,"  was  promptly  certified  to  be  proficient  in  the  law. 

Now,  in  a  considerable  number  of  States,  a  permanent  com- 
mission of  lawyers  appointed  by  the  highest  court  has  exclusive 
control  of  examinations  for  the  bar,  save  only  as  the  degrees  of 
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certain  coUegee  of  law  by  statute  take  the  place  of  such  exam- 
inations. 

The  wisdom  of  requiring  adequate  legal  training  for  admission 
to  the  bar  is  hardly  an  open  question,  but  the  best  way  of  afford- 
ing such  training  is  still  a  burning  question. 

When  in  1823  by  the  changes  of  the  New  York  constitution. 
James  Kent  was  legislated  out  of  his  great  place  as  Chancellor^ 
at  the  age  of  sixty,  that  being  the  limit  of  age  allowed,  he  was 
as  once  invited  to  take  the  position  of  professor  of  law  at 
Columbia  College,  and  accepting,  he  wrote  and  read  to  his  classes 
'Trent's  Commentaries"  much  as  Sir  William  Blackstone  at 
Oxford  in  the  preceding  century  had  written  and  delivered  his 
even  more  famous  compendium,  not  for  the  technical  training  of 
candidates  for  the  bar,  but  for  the  education  in  the  law  of  college 
students  as  a  branch  of  general  knowledge.  He  held  no  exami- 
nations, he  prescribed  no  course  of  study,  his  instruction  led  up 
to  no  degree  in  law.  He  and  the  great  New  Englanders,  Story, 
Parsons,  and  Greenleaf,  seem  to  have  quietly  delivered  their 
well-  written  discourses  on  the  law  with  little  attempt  to  exercise 
the  powers  of  the  student  other  than  those  of  memory,  and  their 
methods  were  the  usual  methods  of  the  day. 

Mr.  Theodore  Dwight  is  particularly  identified  with  a  refor- 
mation in  law  teaching,  marked  by  a  more  animated  participa- 
tion of  the  students  by  questions  and  answers  upon  certain 
assigned  reading  in  a  text-book.  Under  this  method,  often  called 
the  Dwight  method,  the  instructor  also  expounded  the  text  orally 
in  familiar  language  and  with  pertinent  illustration  and  citation. 
This  is  still  perhaps  the  prevalent  method. 

About  thirty  years  ago  Mr.  Langdell  was  called  to  the 
Dane  Professorship  of  the  Harvard  School  and  introduced  a  still 
more  advanced  method,  namely,  the  inductive  method,  or  "caso 
system,''  so-called,  by  which  almost  the  entire  instruction  in 
many  branches  is  made  to  consist  in  reading  decided  cases,  care- 
fully selected  so  as  to  illustrate  and  exhibit  the  formation  and 
growth  of  the  main  principles  of  the  law.     The  students  'are 
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called  on  to  state  the  facts  of  the  case  discriminatingly,  and  then 
the  decision;  they  then  analyze  and  discuss  the  reasoning,  mak- 
ing it  the  subject  of  zealous  debate  over  which  the  instructor 
mei'ely  presides,  aiding  in  drawing  out  the  discussion,  calling  on 
students  to  apply  the  principles  to  various  kindred  but  not  identi- 
cal facts,  comparing  the  case  with  others  on  the  same  subject  and 
summing  up  at  the  close.  This  is  the  system  now  prevalent  at 
Harvard  and  Columbia  and  in  part  at  Cornell,  University  of 
the  City  of  New  York,  Pennsylvania,  Northwestern,  Michigan, 
California,  Colorado,  Iowa,  Leland-Stanford,  Western  Reserve 
and  Wisconsin.  The  Harvard  men  say  for  it  that  it  has  made 
the  law  school  the  hardest  working  department  in  their  Univer- 
sity. That  it  takes  care  of  itself  where  it  is  once  introduced ;  that 
the  students  cannot  be  kept  in  the  classes  where  it  is  not  used; 
and  President  Elliot  of  Harvard  has  been  able  to  announce  this 
very  practical  result,  that  more  offers  of  employment  for  its 
graduates  at  living  rates  were  made  to  the  law  school  than  there 
were  graduates  to  take.  It  has  won  the  unqualified  approval  of 
Judge  Oliver  Wendell  Holmes,  Jr.,  educated  under  a  different 
system,  and  of  James  Carter,  Esq.,  and  Honorable  Joseph  Choate, 
commonly  ranked  as  the  two  leaders  of  the  New  York  bar,  and 
the  commendation  of  such  divergent  but  valued  teachers  of  and 
writers  on  law  as  Austin  Abbott,  Henry  Wade  Rogers,  Emlin 
McLane  and  Judge  Dillon,  and  if  the  writer  may  humbly  add 
his  own  experience,  it  seems  to  make  the  principles  of  the  law 
living  and  concrete^  and  to  immensely  aid  the  student  to  assimi- 
late them.  He  sees  them  grow  and  sees  them  practically  applied 
to  more  and  more  intricate  and  difficult  facts,  and  observes  their 
practical  use.  The  general  rules  of  law,  formulated  as  abstrac- 
tions, are  difficult  to  remember  or  comprehend,  and  yet  more 
difficult  to  apply  until,  as  by  this  system,  the  student  comes  to 
know  them  "from  their  youth  up."  This  method  of  teaching 
law  is  kindred  with  the  best  method  of  teaching  other  sciences, 
and  the  more  we  investigate  the  more  we  discover  the  wonderful 
parallelism  in  aU  science  and  all  good  methods. 
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Too  often  the  dullest  and  most  repellant  reading  in  any  branch 
for  a  beginner  is  a  so-called  "Elementary  work/^  The  general- 
izations there  displayed  are  the  last  results  of  extended  study  and 
comparison.  The  author  himself  could  not  understand  them  but 
for  the  antecedent  study  of  the  details  on  which  they  rest,  and 
the  unhappy  beginner  who  is  called  on  to  digest  the  condensed 
extract  of  a  score  of  cases  in  a  rule  of  ten  lines,  is  as  badly  off  as 
the  patient  who  is  compelled  to  swallow  the  extract  of  one  hun- 
dred pounds  of  beef  in  a  pill  of  twenty  grains.  Food  cannot  be 
permanently  supplied  in  that  way,  neither  can  instruction.  The 
normal  stomach  and  the  normal  mind  are  constructed  te  thrivt3 
better  when  they  themselves  in  great  part  condense  and  digest  the 
nutriment  which  they  require. 

For  instance,  a  beginner  reads  Carwardine's  case^  where  the 
brother  of  a  murdered  man  offered  by  a  printed  handbill  a  re- 
ward of  100  pounds  for  information  leading  te  the  conviction  of 
the  murderer.  A  wretehed  woman,  having  been  beaten  by  a 
male  companion  so  that  she  believed  herself  dying,  partly  to  ease 
her  conscience  and  partly  in  revenge  (a  truly  feminine  combina- 
tion of  motives)  gave  information  which  led  to  the  conviction  of 
her  assailant  of  the  murder  in  question.  She  claimed  the  reward. 
It  was  refused.  She  sued  for  it  and  the  old  English  court  of 
King's  Bench  awarded  it  to  her.  Chief  Justice  Denman  holding 
the  offer  was  made  to  all  the  world,  and  she  had  brought  herself 
under  its  terms,  whatever  her  motives,  and  could  recover  as  on 
a  contract.  Then  the  student  passes  on  down  the  line  of  law- 
making cases  on  the  subject  of  offer  and  acceptance,  until  he 
considers  a  case  decided  by  our  own  Wisconsin  court  where  a 
husband,^  finding  a  hotel  in  flames  and  his  wife  on  the  third  floor 
with  her  escape  cut  off  by  the  fire,  cried  out,  "I  will  give  $5,000 
to  any  person  who  will  bring  the  body  of  my  wife  from  that 
building,  dead  or  alive."     The  foreman  of  the  local  fire  depart- 

>Mary  Ann  Williamson  v,  Wm.  Garwardine,  4  B.  <&  A.  621;  King's 
Bench  1333. 

'Rufus  t.  Page,  55  Wisconsin,  496,  decided  1872. 
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ment  tliereupon,  at  imminent  peril  to  his  life,  entered  the  build- 
ing and  succeeded  in  reaching  the  unfcNrtunate  woman.  He 
found  her  already  suffocated  and  lifeless,  but  succeeded  in  rescu- 
ing her  body  and  restoring  it  to  her  husband.  He  asked  the 
reward,  but  the  husband  refused  it,  claiming  that  the  foreman 
had  done  no  more  than  his  duty,  and  moreover  had  given  no 
notice  that  he  accepted  the  offer.  Our  Supreme  Court  held  that 
it  could  not  be  shown  by  ordinance  or  decision  that  any  duty  of 
rescuing  persons  or  bodies  rested  in  these  firemen,  that  the  fore- 
man went  beyond  his  duty  when  he  entered  the  flajnes  at  the 
peril  of  his  life,  that  his  act  accepted  the  offer,  and  decreed  to 
him  the  promised  reward. 

When  the  student  has  read  this  sequence  of  cases  and  dis- 
cussed them  zealously  with  his  fellows  and  his  instructor,  he 
certainly  has  a  hold  on  the  law  of  "offer  and  acceptance,"  that 
it  is  difficult  to  get  from  the  study  of  these  cases  by  any  one  else, 
however  neatly  that  other  person  may  state  the  rules  derived 
from  them. 

So  much  for  the  preparation  of  the  lawyer.  A  word  now  as 
to  one  or  two  indictments  brought  against  him. 

In  his  address  as  President  of  the  American  Bar  Association, 
delivered  in  1889,  the  late  David  Dudley  Field,  called  the  great- 
est codiiier  since  Bentham,  said  that  it  was  difficult  to  make  an 
exact  computation  of  the  number  of  lawyers  in  the  United  States, 
but  he  estimated  it  at  66,000  in  a  population  of  60  million,  and 
he  pointed  out  that  France  with  a  population  of  40  millions  has 
6,000  lawyers  and  2,400  other  officials  who  do  the  work  of 
attorneys  with  us.  Germany,  with  a  population  of  45  millions, 
has  in  the  same  category  7,000,  so  that,  he  adds,  "the  propor- 
tion of  the  legal  element  is  in  France  1  to  4,762,  in  Germany 
1  to  6,423,  in  the  United  States  1  to  909."  But  the  census  of 
1890  shows  that  he  much  underestimated  the  number  of  lawyers 
in  this  country,  there  being  89,630  instead  of  66,000,  fully  one- 
third  more,  so  that  instead  of  there  being  one  lawyer  to  909  per- 
sons, as  estimated,  there  was  by  actual  computation,  one  lawyer 
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to  every  699  persons.  I  have  only  to  say  that  this  extraordi- 
nary preponderance  is  the  result  of  the  laws,  apparently,  of 
supply  and  demand  freely  operating,  and  that  it  is  largely 
accounted  for  by  the  fact  that  our  lawyers  confine  themselves 
less  exclusively  to  the  duties  of  the  profession  than  do  those 
of  other  lands,  combining  in  most  small  communities  the  busi- 
ness of  insurance,  the  care  and  sale  of  real  estate,  and  money- 
lending  with  the  pursuits  of  the  law.  As  Mr.  Bryce  declares  in 
contrast  to  the  English  custom,  many  members  of  our  bar  "are 
practically  just  as  much  business  men  as  lawyers.^'  Then  the  sys- 
tem of  appeals  and  rehearings  allowed  by  our  law  is,  peculiarly 
extended,  answering  to  the  humane  if  exaggerated  feeling  domi- 
nant among  us,  which  wishes  every  suitor  or  defendant  to  be  fully 
heard  and  reheard  and  again  reheard,  and  which  is  in  marked 
^  contrast  with  the  apparent  purpose  of  many  foreign  tribunals  to 
even  harshly  abbreviate  hearings  and  often  to  compel  convic- 
tions. Then,  too,  the  enormous  participation  of  the  Americau 
lawyer  in  public  office  tempts  many  to  the  bar  and  occupies  a 
great  number  of  those  who  have  been  called  there. 

As  to  the  relative  merits  of  the  English  and  America  prac- 
titioner, it  is  almost  impossible  to  speak.  Nothing  could  be  less 
worthy  of  praise  than  the  lower  type  of  lawyer  in  the  United 
States.  It  is  not  exacted  or  expected  that  he  should  be  a  gentle- 
man, a  man  of  education  or  intelligence,  and  the  safeguard:* 
against  dishonesty  or  bad  character  are  almost  as  slight  as 
against  incompetency.  A  western  chief  justice,  however, 
recently  said  in  my  hearing,  that  an  American  lawyer  of  dis- 
tinction and  standing,  but  less  than  the  highest  rank  in  this 
country,  had,  when  near  fifty  years  of  age,  been  called  to  the 
English  bar  and  been  able  thereafter  to  win,  perhaps,  the  first 
place  at  that  bar,  if  we  may  judge  by  the  considerations  of  his 
fellows  or  by  his  fee  book.  He  referred,  of  course,  to  the  late 
Mr.  Benjamin.  Mr.  Benjamin,  when  he  left  America,  had  not 
yet  written  his  great  classic  on  Sales,  and  at  that  time  it  is  be- 
lieved Mr.  Pitt  Fessenden  of  Maine,  Mr.  Benj.  Curtiss  of  Bos- 
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ton,  Mr.  Chas.  O^Oonnor,  of  New  York,  and  Mr.  Reverdy  John- 
son, of  Maryland,  were  contemporaries  who  had  higher  pro- 
fessional reputation  in  America  than  Mr.  Benjamin,  and  the 
venerable  Wm.  M.  Evarts,  of  New  York,  might  be  added  to  this 
list.  No  similar  case  of  an  English  lawyer  winning  the  first  em- 
inence at  the  American  bar  is  recalled,  although  now  and  then 
a  like  hovleversement  of  literary  rankings  has  been  seen. 

I  saw  in  my  London  Law  Times  with  some  chagrin  the 
late  criticism  of  our  bar  by  Sir  Richard  Webster  (just  advanced 
to  the  Mastership  of  the  Eolls  and  the  peerage  as  Lord  Alver- 
fitone),  who  recently  said,  in  an  after-dinner  speech  at  Leeds,  that 
his  experience  in  meeting  members  of  our  bar  before  inter- 
national tribunals  convinced  him  that  our  system  of  uniting  all 
functions  of  the  lawyer  in  the  general  practitioner  was  inferior 
to  theirs  of  a  divided  profession  of  barristers  and  solicitors,  since 
it  forced  our  lawyers  to  give  too  much  attention  to  details.  I 
was  in  some  part  consoled  when  an  eminent  member  of  an  inter- 
national commission,  which  Sir  Richard  favored  with  an  opening 
argument  of  thirteen  days'  duration,  assured  me  later  that  every 
member  of  the  commission  would  think  that  Sir  Richard  him- 
self exemplified  the  fault  he  laid  at  our  door,  and  that  the  best 
argument  heard  by  the  commission  came  from  Hon.  Benjamin 
Harrison,  an  American  lawyer. 

The  most  candid  discussion  of  our  bar  by  a  foreigner  of  com- 
petence, if  we  may  term  an  Englishman  a  foreigner,  we  find  in 
Mr.  Bryce's  "American  Commonwealth,"  and  that  accom- 
plished writer  is  a  barrister  in  full  practice  as  well  as  a  law  pro- 
fessor, a  privy  counselor,  and  member  of  Parliament.  After 
justly  condemning  our  system  of  admission  to  practice,  he 
fiays: — 

"Notwithstanding  this  laxity,  the  level  of  legal  attainment  is, 
in  some  cities,  as  high  or  higher  than  among  either  the  barristers 
or  the  solicitors  of  London.  This  is  due  to  the  extraordinary  ex- 
<3ellence  of  many  of  the  law  schools.  I  do  not  know  if  there  is 
Anything  in  which  America  has  advanced  more  beyond  the  moth- 
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ed  cotmtry  than  in  the  provision  she  makes  for  legal  education." 
"Twenty-five  years  ago"  (He  wrote  this  in  1888) "when  there  was 
nothing  that  could  be  called  a  scientific  school  of  law  in  England, 
the  Inns  of  Court  having  practically  ceased  to  teach  law,  and  the 
universities  having  allowed  their  two  or  three  old  chairs  to  fall 
into  neglect,  and  providing  scarce  any  new  ones,  many  American 
universities  possessed  well  equipped  law  departments,  giving  a 
highly  efficient  instructioiL"  "Even  now,  when  England  has 
bestirred  herself  to  make  a  more  adequate  provision  for  the  pro- 
fessional training  of  both  barristers  and  solicitors,  this  provision 
seems  insignificant  beside  that  which  we  find  in  the  United 
States,  where,  not  to  speak  of  minor  institutions,  all  the  leadinjjf 
universities  possess  law  schools,  in  each  of  which  every  branch  of 
Anglo-American  law,  i.  e.^common  law  and  equity  as  modified  by 
Federal  and  State  constitutions  and  statutes,  is  taught  by  a 
strong  staff  of  able  men,  sometimes  including  the  most  emineuL 
lawyers  of  the  State.  Here  at  least  the  principle  of  demand  and 
supply  works  to  perfection.  No  one  is  obliged  to  attend  these 
courses  in  order  to  obtain  admission  to  practice,  and  the  examina- 
tions are  generally  too  lax  to  require  elaborate  preparation.  But 
the  instruction  is  f oimd  so  valuable,  so  helpful  for  professional 
success,  that  young  men  throng  the  lecture  halls,  willingly  spend- 
two  or  three  years  in  the  scientific  study  of  the  law  which  they 
might  have  spent  in  the  chambers  of  a  practicing  lawyer  as  pupils, 
or  as  junior  partners." 

Perhaps  the  critic  suggests  that  Mr.  Bryce  so  wrote  in  a  work 
intended  to  have  and  which  met  with  an  enormous  sale  in  the 
United  States,  but  in  his  testimony  before  Ae  Eoyal  Gresbam 
Commission,  three  years  later,  which  was  not  for  American  ears 
or  market,  he  held  up  these  law  schools  again  as  models, 
declaring  that  the  plan  of  systematic  teaching  of  law  has  proved 
so. successful  in  the  United  States  that  he  advocates  it  positively 
in  England;  and  throughout  the  enormous  mass  of  testimony  by 
England's  greatest  judges,  lawyers,  and  law-writers  one  finds  that 
no  one  questions  the  excellence  or  superiority  of  the  Americau 
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system  of  legal  education.  Mr.  Dicey,  Vinerian  Professor  at 
Oxford  and  Q.  C,  declared  to  the  same  commission:  "The 
law  schools  in  America  possess  a  reputation  which  is  unlike  any- 
thing which  is  possessed  by  any  law  school  here." 

Sir  Frederick  Pollock,  Corpus  Christi  Professor  of  Jurispru- 
dence at  Oxford,  said  that  "the  American  law  schools  have 
convinced  the  profession  there  that  they  do  teach  law  in  an 
efficient  way,  in  a  way  which  makes  a  man  not  only  a  better 
instructed  lawyer,  but  a  better  practical  lawyer." 

A  most  pointed  comment  on  law  school  and  office  education 
in  the  United  States  was  heard  when,  at  the  meeting  of  the 
American  Bar  in  1896,  Mr.  Austin  Fox  of  the  Board  of  Law 
Examiners  of  New  York  reported  that  the  Board  had  examined 
1,050  applicants,  793  of  whom  had  had  law  school  training  and 
the  rest  office  training  of  at  least  three  years.  Fourteen  per  cent, 
of  the  law  school  men  failed  to  pass  and  twenty-six  per  cent,  of 
the  office  men;  a  difference  of  nearly  100  per  cent,  in  favor 
of  the  law  schools. 

In  the  interesting  discussion  before  the  Gresham  Commission 
a  defect  is  pointed  out  common  to  the  legal  instruction  of  both 
countries  in  that  it  omits  all  training  in  administrative  and  colo- 
nial laws,  and  in  the  law  needed  by  persons  entering  the  civil 
service,  and  the  complaint  is  that  the  teaching  of  international 
law,  useful  for  diplomats  and  all  having  international  dealings, 
is  but  poorly  provided  for.  The  great  school  which  is  referred 
to  as  affording  such  instruction  seems  to  be  L'Ecole  Libre  de$ 
Sciences  Politique  in  Paris,  founded  by  M.  Boutmy,  resting 
mainly  on  his  great  reputation,  not  aided  by  government  or  by 
endovnnents,  but  meeting  a  remarkable  success.  The  Royal 
Commission  in  the  scheme  which  it  reports  for  the  Gresham 
University  provides  that  all  these  great  branches  shall  be  taught 
in  the  department  of  law,  but  it  does  not  apparently  seek  to  re- 
quire proficiency  in  them  as  a  prerequisite  to  a  d^ree  or  for  ad- 
mission to  the  bar.  The  necessity  for  such  branches  has  not  been 
so  keenly  felt  in  America,  where  it  has  seemed  folly  to  fit  one- 
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self  for  a  public  career  so  long  as  fitness  would  in  very  few  in- 
stances aid  one  to  get  or  assist  one  to  retam  public  place. 

With  about  85,000  places  now  in  the  classified  Federal  civil 
service  of  the  United  States,  however,  and  with  the  victorious 
inarch  of  civil  service  reform  from  its  Federal  conquests  on  to 
State  and  municipal  victories,  hardly  less  significant,  the  time  i» 
near,  if  not  already  here,  when  either  our  law  school  or  some 
kindred  departments  must  provide  the  needed  training  for  these 
great  bodies  of  public  servants  who  are  in  the  future  to  be  fitted 
for  their  work. 

The  more  complete  system  of  the  French  and  German  schools 
in  this  respect  reflects  an  official  service  to  which  it  is  adapted, 
where  fitness  earns  a  place  and  excellence  secures  regular  ad- 
vancement, although,  if  we  may  trust  Mr.  Lecky,  France  is 
sadly  relapsing  in  this  respect  at  the  present  time.  As  has  been 
well  said,  you  would  not  stop  to  repair  your  plumbing  while  your 
roof  was  in  fiame,  so  with  us  the  reform  in  the  methods  of  get- 
ting into  and  out  of  the  ministerial  public  service  is  the  first 
crying  necessity,  and  the  special  training  needed  by  those  enter- 
ing a  reformed  service  will  be  provided  rapidly  thereafter. 

The  bar,  however,  must  take  a  great  share  of  responsibility, 
not  only  for  what  is  praised,  but  what  is  censured  in  our  laws 
and  their  administration,  because  of  the  predominant  part  it  has 
had  in  making  and  in  executing  them,  already  generally  alluded 
to.  J.  H.  Benton,  Jr.,  Esq.,  of  the  Boston  Bar,  in  a  remarkable 
paper  read  before  the  Southern  New  Hampshire  Bar  in  1894, 
has  pointed  out  the  increasing  proportion  the  bar  of  the  United 
State  bears  to  the  entire  male  population.  Thus,  in  1850  there 
was  one  lawyer  in  every  494  males;  in  3860  one  in  every  484 
males;  in  1870  one  in  every  479  males,  and  in  1880  one  in  every 
398.  The  computation  of  occupations  was  not  completed  for 
the  census  of  3890  when  he  wrote,  but  they  have  since  been 
obtained  by  the  present  writer,  and  the  proportion  there  shown 
is  one  lawyer  to  every  358  males.  This  increase  of  the  bar  as 
compared  to  the  male  population  is  slightly  but  not  materially 
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affected  by  the  fact  that  this  last  census  shows  208  female 
lawyers  licensed  in  the  United  States.  It  may  be  remarked  in 
passing  that  the  Benchers  of  the  Ontario  Law  Society  of  Canada 
have  passed  rules  admitting  women  to  the  bar,  which  require 
that  the  female  barrister  shall  appear  in  court  in  a  black  dress 
under  a  black  gown  with  white  collar  and  cuffs  and  bareheaded. 
No  such  sobriety  of  dress  is  imposed  on  our  208  sisters  of  the 
profession,  they  having  no  official  dress  prescribed  by  rule  or  by 
custom.  They  retain  their  feminine  traits  and  embellishments.  In 
fact  I  have  known  a  lady  of  the  bar  of  my  own  State  on  meeting 
with  an  adverse  decision  from  the  court,  instead  of  prosecuting 
an  appeal,  to  throw  a  glass  of  water  in  the  judge's  face.  I  be- 
lieve the  laws  of  Georgia  do  not  admit  women  to  these  privileges. 

The  proportionate  increase  of  the  bar  inclines  the  statistician 
to  compute  how  soon  this  will  become  literally  a  nation  of 
lawyers,  as  England  has  been  called  a  nation  of  shopkeepers. 
Perhaps  this  extraordinary  recruiting  of  the  bar  is  in  part  a 
result  of  this  same  great  participation  in  public  affairs  accorded 
to  the  bar  in  America.  That,  and  the  life  freed  from  manual 
labor,  the  livelihood  earned  by  tiie  head  and  not  by  the  hand,  the 
social  recognition  accorded  to  the  more  successful  lawyers,  all 
these  have  lured  the  most  ambitious  and  aspiring  youth  in 
throngs  to  the  bar.  There  is  always  room  at  the  top,  and  the 
incomes  of  the  leaders  are  still  as  great  as  those  of  the  leaders 
of  the  much  more  limited  English  bar,  but  the  earnings  of  a  far 
greater  number  at  the  other  end  of  the  line  afford  a  bare  subsist- 
ence. The  profession  is  an  open  one.  Substantially  no  general 
education  is  demanded  for  admission  to  it  in  most  of  our  States, 
and  a  year's  zealous  reading  in  most  States,  two  years  in  almost 
any,  and  three  years,  it  is  believed  in  any,  will  enable  the  ordi- 
nary man  to  come  to  the  bar.  When  he  has  got  there  he  merely 
stands  with  his  fellows  waiting  for  such  employment  as  comes  to 
him  in  a  strenuous  competition. 

Numerous,  too,  as  the  lawyers  are,  there  are  in  the  United 
States  over  15,000  more  physicians  and  surgeons  than  members 
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of  the  bar.  There  are,  as  we  have  seen,  substantially  the  same 
number  of  clergymen  and  lawyers,  a  man  of  God  to  offset  every 
one  of  those  disciples  of  the  law,  and  there  are  more  than  five 
times  as  many  teachers  and  professors  as  there  are  lawyers,  and 
these  last  are  largely  maintained  by  the  contribution  of  tho 
public,  exacted  by  law. 

Perhaps  part  of  the  attraction  of  the  legal  profession  lies  in 
the  unique  position  of  our  courts.  Parliament  is  supreme  in 
England,  and  its  acts  cannot  be  questioned  by  the  highest  judi- 
cial tribunal. 

Lord  Justice  Bowen  has  said  Parliament  in  its  omnipotence 
can  declare  that  a  horse  shall  mean  a  cow  or  a  salmon  an  oyster 
regardless  of  all  laws  of  natural  history. 

The  legislative  and  executive  branches  are  not  supreme  with 
us.  There  is  always  a  written  constitution.  State  and  Federal, 
with  which  their  acts  must  be  compared  and  by  which  they  must 
stand  or  fall.  This  function  of  declaring  them  valid  or  other- 
wise on  such  comparison  belongs  to  our  courts,  and  the  bench  i<» 
only,  as  it  were,  a  committee  of  the  bar  assigned  to  a  special, 
arduous  but  honorable  duty ;  the  judges  are  still  of  the  brother- 
hood. This  great  concession  of  power  to  the  judiciary,  made  bh 
a  new  thing  in  the  world  by  our  Federal  constitution,  is  a  con- 
stant factor  in  maintaining  the  power  and  importance  of  both 
bench  and  bar.  What  is  the  greatest  triumph  in  Mr.  Joseph 
Choate's  brilliant  life?  The  winning  of  the  decision  from  the 
Supreme  Court  of  the  United  States  against  the  validity  of  the 
income  tax.  A  decision  reached  by  a  closely  divided  court  in 
which  one  justice  is  known  to  have  vacillated  until  the  last 
It  utterly  deranged  the  revenue  of  the  nation  and  was  an  exercise 
of  power  undreamed  of  in  English  or  European  courts;  yet  it 
met  with  instant  acquiescence  from  the  government  and  the  peo- 
ple. Such  a  success  as  Mr.  Choate's  could  not  come  to  an 
English  lawyer.  The  great  reputations  at  the  English  bar  of 
to-day  seem  to  have  been  derived  mainly  from  sensational  libel 
and  divorce  suits,  and  none  can  originate  from  great  constitu- 
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tional  discussions.  The  English  judge  is  made  important  by  wig 
and  gown  and  javelin  men  and  great  state  and  income,  unlike 
the  judges  of  any  other  nation,  but  he  has  no  such  power  as  this 
which  our  courts,  under  the  impulse  of  our  bar,  can  exercise. 

Lawyers  are  students  of  precedent  and  have  been  called  by  a 
bold  and  bitter  tongue  "the  conservers  of  old  abuses."  So  they 
have  sometimes  been,  deserving  the  taimt  of  Voltaire  and  in  this 
respect  the  clergy  and  all  great  seats  of  English  learning  have 
stood  with  them;  but  in  a  society  where  many  supposed  safe- 
guards have  been  surrendered,  where  many  untrained,  shifting, 
passionate,  dislocated  elements  are  contending,  this  great  conser^ 
vative  element  plays  no  mean  or  useless  part  Curiously 
enough,  too,  the  bar  furnishes  not  only  a  good  deal  of  the  bal- 
last for  the  Ship  of  State  but  a  large  part  of  the  sails  as  well. 
Many  of  the  leaders  of  reform  have  been  lawyers,  as 
Bentham,  Brougham  and  the  humane  Romilly  in  England,  the 
radical  Sumner,  Seward  and  the  humane  Lincoln  in  America. 
In  the  late  constitutional  convention  of  New  York,  which  gave 
the  guaranty  of  constitutional  enactment  to  so  many  advanced 
reforms,  138  members  out  of  175  were  lawyers,  and  Mr.  Choate 
was  in  the  chair. 

When  we  turn  back  to  review  the  course  of  the  United  States 
and  consider  the  Declaration  of  Independence  and  conceive  its 
boldness  in  the  then  world  and  its  advancement,  we  must  re- 
member that  twenty-five  out  of  its  fifty-six  signers  were  lawyers. 
If  we  look  to  the  constitution  of  the  United  States  and  allow  the 
wisdom  it  evidenced  and  the  safety  it  has  assured,  we  must 
remember  that  thirty  out  of  the  fifty-five  members  of  the  con- 
vention that  framed  it  were  lawyers;  that  of  the  twenty-five 
presidents  who  have  sworn  to  observe  it,  twenty  were  lawyers; 
and  of  the  twenty-four  vice-presidents,  eighteen  have  been 
lawyers;  and  the  incumbents  last  chosen  were  both  gentlemen 
of  the  bar.  Of  234  cabinet  officers  up  to  1894,  appointed  by 
those  presidents,  219  have  been  lawyers — all  but  fifteen.  That 
out  of  the  1,157  governors  of  States,  Mr.  Benton,  who  is  still 
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my  authority,  was  in  1894  able  to  find  the  occupation  of  only 
978  and  578,  far  more  than  half  of  those  were  lawyers.  That 
np  to  1894  in  the  Senate  of  the  United  States,  3,122  senator* 
had  been  seated,  and  of  these  2,068,  more  than  two-thirds,  were 
lawyers;  in  the  lower  House  of  Congress  11,889  represen- 
tatives had  been  enrolled,  and  of  these  5,832  have  been  lawyers; 
that  in  some  sessions  as  high  as  seventy-one  per  cent,  of  both 
houses  have  been  lawyers,  and  the  average  has  been  fifty-three 
per  cent. ;  that  ex  necessitate  the  entire  judiciary  has  been 
taken  from  the  bar.  When  we  consider  all  this  we  must  con- 
fess that  this  nation  in  its  foundation  and  in  124  years  not 
without  prosperity  and  achievement  has  trusted  much  to  the 
lawyers.  Magna  pars  fu%  the  bar  can  well  say,  "A  great  part 
of  this  I  was," 

One  cannot  conceive  that  such  a  reflection  should  be  other 
than  grateful  to  an  American  lawyer  who  loves  his  profession 
and  his  coimtry  alike. 

A  jurist  has  been  well  described  as  one  who  knows  something 
of  the  laws  of  every  country  but  his  own,  and  there  are  those 
who  in  the  same  way  know  something  good  of  every  country 
save  their  own,  but  that  unhappy  class  is  fortunately  limited. 

It  plainly  behooves  an  American  lawyer  to  consider  solemnly 
and  gratefully  the  noble  past  of  his  country  and  the  great  par- 
ticipation of  his  profession  therein.  It  ought  not  to  be  the 
parent  of  boastful  vaunts  on  the  part  of  the  bar  of  to-day,  but 
of  earnest  effort  to  prepare  for  and  to  fulfill  in  no  unworthy  man- 
ner the  high  and  serious  duties  devolving  upon  it  Not  to  seek 
to  become  good  lawyers,  as  the  farmer  said,  "by  reading  all  the 
morning  and  talking  all  the  afternoon";  not  to  be  what  Erasmus 
called  the  lawyers  of  England  in  Henry  the  Eighth's  time,  "a 
most  learned  species  of  profoundly  ignorant  men";  but  to  be 
the  enlightened  and  trained  servants  of  justice,  shaping  the  law 
to  its  heeds,  participating  more  than  their  fellow  men,  not  only 
in  administering,  but  also  in  creating  and  declaring  the  law,  and 
therefore  as  trustees  for  all  doubly  bound  to  seek  the  good  of 
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all.  Said  President  Josiah  Quincy  of  Harvard  University  in 
1832  at  the  dedication  of  the  Dane  Law  School,  "What  profes- 
sion more  deeply  influences-  the  condition  of  society,  either  for 
evil  or  for  good  V^ 

The  bar  ought  to  be  zealous  for  wise  law  reforms,  because 
they  can  hardly  hope  to  prevail  without  its  aid,  since  other  men 
trustfully  look  to  it  for  guidance  in  such  matters.  As  to  these 
reforms  the  public  is  the  client  of  the  bar  to  which  it  owc5  a 
professional  duty,  faithfuDy  to  be  performed.  Large  freedom 
and  high  civilization  have  never  coexisted  in  the  world  without 
the  great  advancement  of  the  profession  which  stands  for  the^ 
right  of  defence,  for  the  systematic  appeal  to  justice.  We  can- 
not read  the  future,  its  misty  and  shimmering  veil  deludes  us 
only  with  a  reflection  of  the  past,  but  we  may  well  believe  that 
D^Aguesseau,  when  he  called  his  brethren  of  the  bar  of  France 
"4n  order  as  old  as  ike  magistra^y^  as  noble  as  virtue,  as  nec- 
essary as  pxsiicey^  spoke  not  for  one,  but  for  all  times  and  all 
civilized  countries,  and  most  of  all  for  the  Great  Constitutional 
Monarchy  and  the  Great  Eepublic,  the  homes,  as  they  are,  of 
sobei  and  stable  liberty. 
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JUKIES  AND  JUKV  TRIALS. 


Paper  by  MARCUS  W.  BECK  op  the  Gripfiit  Bar. 


'*Keep  ye  judgment  and  do  ye  justice^"  the  prophet  delivered 
Rs  a  mandatory  message  to  man  from  him  who  is  the  habitation  of 
justice.  And  man's  best  endeavor  to  execute  the  command  is 
the  foimdation  of  human  justice. 

"Do  ye  justice,"  the  casuist  construes  as  a  command  to  be 
righteous  and  just  in  our  acts  and  thoughts  and  in  our  judgments 
of  the  motives  and  conduct  of  our  fellow  man. 

"Do  ye  justice,"  the  publicist  construes  into  a  command  to 
frame  and  establish  government  and  social  institutions,  having 
justice  for  their  end. 

"Do  ye  justice,"  the  lawyer  and  jurist  contrues  into  a  command 
to  settle  and  decide,  conformably  to  truth  and  right,  the  issuer 
that  arise  when  one  man  asserts  that  another  has  invaded  some 
legal  right  of  his,  or  that  he  fails  to  discharge  some  duty  owing 
to  him,  or  that  he  withholds  that  to  which  the  complainant  is  en- 
titled, all  to  his  damage,  pounds,  shillings,  and  pence ;  or  to  de- 
termine or  aid  in  determining,  with  like  conformity  to  truth,  the 
issue  that  arises  when  the  commonwealth,  through  its  duly  ap- 
pointed agencies,  charges  against  an  individual  some  violation 
of  a  public  law. 

As  construed  or  appointed  by  the  first,  the  endeavor  to 
execute  the  command  "Do  ye  justice"  has  given  us  systems  of 
ethics.  As  construed  by  the  second,  it  has  given  us  govemmeni 
and  forms  of  society;  as  construed  by  the  last,  it  has  given  us 
laws,  forms  of  procedure,  securing  us  against  deprivation  of  life, 
liberty  and  property,  except  by  due  process  of  law. 

These  departments  of  human  endeavor  are  sufficiently  marked 
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and  defined,  though  by  no  means  mutually  exclusive  as  is  re- 
quired in  a  strict  logical  division. 

For  the  purposes  of  this  paper  we  are  concerned  with  the 
endeavors  of  the  casuist,  the  publicist  and  the  lawyer  to  apply  and 
execute  the  all-important  command  only  in  so  far  as  it  has  had 
joint  fruition  in  the  establishment  of  one  of  the  most  ancient^ 
noblest  and  most  effective  of  human  institutions,  having  for  it& 
end  the  doing  of  justice,  the  establishment  of  truth,  the  vindica- 
tion of  the  law  where  rights  are  involved  or  crime  is  committed ; 
on  institution  which  we  name  now  in  general  terms,  as  we  did 
when  it  was  quite  different,  both  in  degree  of  perfection  and 
effectiveness,  "Trial  by  Jury." 

As  the  Eoman  in  the  days  of  Rome's  strength  and  glory  was 
fond  of  tracing  the  origin  of  the  eternal  city  to  ancient  and 
mysterious  sources;  so  many  delight  in  tracing  back  evidence 
of  the  existence  of  juries  and  jury  trials,  until  lost  amid  the 
shadows  of  civilization's  dawn. 

In  the  elaborate  note  upon  the  text  of  Fortescue,  Amos  col- 
lects authorities  w-ho  trace  its  origin  to  Athens,  othei-s  who  seek 
its  origin  in  Gothic  institutions,  many  who  claim  it  as  a  Saxon 
institution,  and  still  others  who  assert  that  the  first  instance  of 
trial  by  jury  was  in  the  reign  of  the  Conqueror.  And,  as  we  all 
remember,  Blackstone  tells  us  that  Bishop  I^icholson  ascribed 
the  institution  to  Woden  himself;  while  Blackstone  finds  it  to  be 
older,  not  only  than  the  Conquest,  but  older  than  the  Saxon  in- 
vasion itself. 

So  irreconcilable  are  the  authorities  as  to  the  true  origin  of 
jury  trials  that  the  settlement  of  the  question  of  the  parentage 
of  this  piece  of  juridical  polity  seems  almost  as  much  a  matte  i- 
of  taste  as  of  judgment.  You  can  follow  the  authorities  back 
to  Hercules,  or  you  can  stop  at  Alfred  the  Great. 

But  whether  it  was  the  natural  outgrowth  of  village  moot  of 
Friesland  or  Sleswick,  or  whether  Alfred  the  Great  devised  it 
and  put  it  in  use,  or  whether  it  was  created  at  Westminster  Hall 
during  the  troublous  time  when  the  Red  Kcse  and  the  AVliite  were 
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struggling  for  supremacy,  we  know  that  the  statute  24  Geo.  IT., 
C.  18,  which  finally  abolished  the  requirement  that  a  certain 
number  of  hundredors  should  be  &n  the  panel,  gave  to  the  jury 
that  constitution  and  efficacy  as  an  agency  for  determining 
judicially  from  evidence  publicly  given  the  truth  of  issues  in- 
volved in  the  causes  submitted,  and  the  contemplation  of  which 
led  Blackstone  to  apotheosize  the  jury  trial  as  the  crowning 
glory  of  the  English  law  and  as  the  most  transcendent  privilege 
that  any  subject  could  enjoy,  or  wish  for,  when  about  to  be 
affected  either  in  his  person,  his  liberty  or  his  property. 

This  institution  so  lauded,  and  justly  so  lauded,  is  our  heritage 
and  it  behooves  us,  as  lawyers,  the  chosen  ministers  of  the  law, 
to  inquire  frequently  of  ourselves,  how  have  we  guarded  and 
preserved  this  heritage? 

Has  this  institution,  as  is  sometimes  charged,  fallen  from  its 
high  estate  ? 

Are  there  dangers  menacing  it  against  which  we  can  shield  it  ? 

How  have  we  guarded  it? 

To  this  first  question  the  Georgia  la^vyer  need  not  hesitate 
to  seek  and  to  give  a  candid  answer;  for  whether  as  a  prac- 
titioner, taxing  all  his  resources  to  achieve  victory  in  every 
forensic  struggle,  or  as  members  of  the  judiciary,  Georgia 
lawyers,  by  precept  and  practice,  have  sought  to  keep  it 
beyond  the  reach,  not  only  of  impairment  and  colruption,  but 
beyond  the  reach  of  suspicion. 

"With  whatever  degree  of  toleration  our  supreme  court  may 
have  regarded  the  relaxation  of  other  principles  and  rules  of 
practice,  touching  all  the  rules  that  tend  to  secure  for  the  jury 
immunity  from  all  improper  influences,  from  the  moment  it  is 
charged  with  a  cause,  there  has  been  no  relaxation  or  latitudina- 
rian  ccmstrnction.  In  all  the  cases,  from  the  1st  Kelly  to  the 
108th  Ga.,  the  rule  and  dicta  have  been  in  strict  accord  so  fai* 
as  relates  to  shielding  the  jury  from  the  approach  of  improper 
agcncieji,  and  as  to  the  inviolability  of  the  right  to  a  trial 
by  twelve  men,  superior  to  all  exceptions. 
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In  the  case  of  Monroe  v.  The  State,  6  Ga.  85,  amid  the  many 
^rave  issues  that  crowd  the  voluminous  record,  none  were  dis- 
•cussed  with  so  much  force,  vigor  and  earnestness  as  those  relating 
to  the  paramount  importance  of  upholding  the  trial  by  jury  in 
all  its  purity. 

Trite  from  some  points  of  view,  the  subject  of  juries  and  jury 
-trials  had  already  become.  Trite  it  had  been  for  centuries. 
Fortescue  had  discussed  it  for  the  edification  of  a  prince;  Coke 
for  the  lawyer;  and  Blackstone  for  every  man  with  a  taste  for 
polite  literature.  And  multitudes  of  their  disciples  and  critics 
have  discussed  or  rhapsodized  about  it  or  inveighed  against  it 
with  varying  degrees  of  force  and  eloquence,  and  for  an  infinite 
variety  of  purposes. 

But  whether  the  subject  was  stale  or  fresh,  in  this  case  of 
Monroe,  supra,  counsel  took  it  up  with  eager  zeal  and  fiery 
-energy.  And  w^hat  an  array  of  counsel  there  was.  Appearing 
for  plaintiff  in  ertror  were  Lyon  and  Clark,  Hawkins,  Bailey, 
Strozier,  Warren,  Colquitt,  Crawford  and  Francis  S.  Bartow,  be- 
sides several  others  not  unknown  to  fame.  Judge  Lumpkin 
delivered  the  opinion  of  the  court,  displaying  all  his  wonted  force, 
fire  and  learning,  and  reviewing,  restating  and  reinforcing  the 
rulings  and  dicta  looking  to  preservation  and  perpetuation  of 
the  jury  trial  in  its  purity.  He  recalled  with  glowing  pride  that 
during  the  existence  of  the  court;  brief  as  it  had  been,  "it  had 
•done  something" — much  we  would  say — "to  establish  trial  by 
jury  on  a  foundation  so  broad  and  deep  that  it  will  not  be  easily 
shaken."  Xot  an  idle  boast  we  gratefully  feel  as  we  read  again 
his  strong  words  in  Boon's  case,  1  Kelly,  624,  w^here  he  depre- 
cates "the  continued  effort,  both  on  the  part  of  the  legislature 
and  of  the  courts  to  wary  (the  italics  are  his)  the  ancient  rules 
of  the  law^  upon  this  subject."  The  judge  had  evidently  discov- 
ered a  bad  tendency,  and  with  all  his  vast  power  sought  to  arrest 
it.  And  his  associates  and  successors  have  forcefully  seconded 
these  efforts.  Their  utterances  upon  this  subject  would  fill  vol- 
umes.    They  have  neglected  no  occasion  to  speak  strongly  upon 
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it,  and  zealous  counsel  have  raised  the  issues  requiring  these  lit- 
fcerances  upon  the  slightest    apparent    infringement    of    their - 
client's  rights  in  this  respect.    No  other  right  have  they  guarded 
80  vigilantly  and  jealously* 

Under  the  captions  of  juries  and  jurors  and  trial  by  jury,  the 
very  pages  of  a  digest  of  Georgia  decisions  become  fervid.  Some- 
of  the  catchwords  almost  blaze.  A  page  or  two  under  tliis 
caption,  read  at  the  tomb  of  Jeremy  Bentham,  would  make  that 
apostle  of  "single  seated  justice"  start  from  the  chair  where  his 
embalmed  body  has  been  seated  for  a  century  past. 

Most  startling  to  him  would  be  the  volley  of  approvals  of  trial 
by  jury  as  it  is,  not  of  trial  by  jury  as  it  was  or  as  it  should  be, 
as  it  would  be  if  certain  disciples  of  his  could  carry  out  their 
ideas  of  proper  reforms.  And  from  the  beginning  to  the  end 
of  the  reading,  he  would  hear  "no  such  miserable  interrc^atory 
as  what  is  all  this  worth."  And  how  his  wonder  would  grow 
as  he  passed  from  Lumpkin  and  Xisbet's  deliverances  upon  the 
subject  to  the  equally  strong  opinions  of  their  successors,  to 
Bleckley's  dkta  that  the  "jury  are  the  best  doctors  of  doubt,"  and 
that  "a  verdict  is  not  a  mere  reflex  of  what  truth  there  is  in  the 
testimony;  it  is  compounded  of  evidence,  law  and  logic." 

But  pointed  epigram  and  lofty  panegyric  would  do  little 
towards  securing  rights  unless  they  embodied  or  were  accom- 
panied by  rulings  that  visited  a  penalty  upon  an  infraction  of 
the  right.  Counsel  and  client  in  this  State  have  invariably,  in 
the  court  of  last  resort,  had  the  benefit  of  just  such  rulings  where 
.there  was  ground  for  complaint  that  their  right  to  trial  by  ;i 
jury  perfectly  fair  and  impartial,  by  jurors  above  all  exception, 
had  been  infringed.  This  not  only  means  a  trial  by  jurors  who 
stand  impartial  and  "indifferent  as  they  stand  unsworn,"  but  by- 
jurors,  who,  after  they  are  charged  with  the  law  and  evidence 
of  a  case — and  in  criminal  cases  from  the  very  moment  they  ar^^ 
accepted — are  quarantined  and  set  apart  so  that  all  access  ta 
them  and  communication  with  them  is  absolutely  prevented.  Tha- 
consideration  of  a  very  few  cases  will  show  how  strictly  rules  ot 
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practice  and  regulations,  having  for  their  end  and  purpose  the 
securing  of  such  a  jury,  have  been  insisted  upon  and  enforced. 

In  Obear  v.  Gray,  68  Ga.  187,  the  jury  separated  and  w^ent 
to  a  park.  Affidavits  to  purge  were  exhibited.  "These  affidavits," 
say  the  court,  "show  everything  necessary  to  purge  except  that 
these  jurors  did  not  hear  bystanders  make  remarks  about  the 
case."     Consequently  a  new  trial  was  ordered. 

In  c^e  of  Eainey  v.  The  State,  100  Ga.  82,  a  member  of  the 
jury  was  dined  free  of  charge  by  counsel  for  the  State,  an  (J 
though  counsel  for  defendant  knew  of  this  fact  before  verdict,  ^ 
judgment  refusing  new  trial  was  reversed.  "A  new  trial  will 
be  granted  of  course,"  said  the  court,  and  added:  "The  trial 
court,  should  not  and  this  court  will  not  inquire  whether  injury 
resulted  to  accused  or  not,  but  the  verdict,  upon  principles  of 
sound  public  policy,  will  be  set  aside."  The  facts,  beyond  thosp 
indicated  in  the  head-note,  are  not  reported. 

But  in  view  of  the  many  decisions  touching  the  entertaining 
of  jurors  by  party  or  counsel,  the  trial  judge  must  have  base4 
his  refusal  of  new  trial  upon  the  ground  that  opposing  counsel, 
knowing  of  the  incident  before  verdict,  and  having  elected  to  tak© 
chances  of  a  favorable  finding,  should  be  held  to  have  waived  all 
objections. 

So  reasoned  the  writer  of  this  paper  when,  as  trial  judge,  be 
pafised  upon  a  motion  for  a  new  trial,  based  upon  the  sole  groijncj 
that  the  jury  had  not  had  the  oath  administered  as  prescribed.. 
Slaughter  v.  The  State,  100  Ga.  323.  Neither  the  judge  nor 
the  solicitor-general  had  any  recollection  of  the  fact.  But  coun- 
sel for  defendant  made  affidavit  that  the  ground  was  true,  for 
he  had  noticed  particularly  that  the  solicitor-general  failed  to 
administer  the  oath  to  the  jury.  The  ground  was  certified  with 
reference  to  the  affidavit.  The  trial  judge  held  that  acquiescence 
until  after  verdict,  taking  chances  of  a  favorable  finding,  shpul4 
be  considered  as  waiver  of  objection.  Such  seemed  to  be  ift 
cfiFeet  the.ruling  in  Smith's  case,  63  Ga,  168.  But  the  Supreme 
Court  distinguished  Smith's  case,  and  the  judgment  refusing  ne\y 


Digiti 


zedbyCnOOgle 


154  17   GEORGIA   BAR  AB80CIATI0N. 

trial  was  reversed.  That  decision,  while  it  was  fresh,  was  not 
altogether  palatable.  But  with  the  mellowing  effects  of  time> 
it  has  come  to  have  the  most  approved  flavor. 

In  Shaw's  case,  83  Ga.  99,  the  bailiff  who  had  the  jury  in 
charge  evidently  attempted  to  shun  the  evil  examples  of  the 
bailiff  who  had  taken  the  jury  to  the  ice-cream  festival,  and  of  the 
bailiff,  in  case  of  Obear  v.  Gray,  supra,  who  had  taken  the 
jury  to  the  park,  and  of  numerous  other  bailiffs  who  had  violated 
the  usual  instructions  as  to  keeping  the  jury  together,  preventing 
separation,  permitting  no  one  to  speak  to  them,  keei)ing  them 
apart  from  the  world,  etc.  This  bailiff  in  Shaw's  case,  evidently 
an  oflScer  of  pious  leanings,  having  the  fear  of  God  and  the 
court's  instructions  before  his  eyes,  carried  his  jury  to  a  prayei*- 
meeting,  to  his  mind  an  unexceptional  place.  They  were 
courteously  received,  and  by  the  pastor  of  the  church  conducted 
to  a  place  apart  from  the  rest  of  the  congregation.  Their  sit- 
uation in  the  church  separated  them  from  saint  and  sinner;  hut 
alas,  the  worthy  pastor  who  led  the  exercises  that  night  had  in- 
terested himself  in  the  prosecution  of  the  defendant  Shaw,  and 
the  jury  knew  it.  And  while  no  reference  was  made  to  the  trial 
by  any  one,  during  the  exercises  a  prayer  was  offered  "for  the- 
oourt  and  its  officers,  that  they  might  be  guided  aright  in  the  dis- 
charge of  their  duties."  There  was  also  shouting  at  this  meet-^ 
ing,  though  whether  this  shouting  had  any  reference  to  the 
presence  of  a  bailiff  and  a  jury  at  church  the  record  does  not  dis- 
close. If  the  recital  of  the  facts  of  the  case  suggests  any  humor- 
ous comment,  read  the  opinion  of  the  court  as  delivered  by  Chief 
Justice,  then  Justice  Simmons,  and  all  such  suggestions  will 
vanish  in  a  twinkling,  as  one  listens  to  the  stern  words  that  body 
forth  the  fixed  purpose  of  the  court  to  preserve,  as  their  predeces- 
sors had  preserved,  jury  trial  in  all  its  purity.  Referring  to  the 
misconduct  of  the  jury  and  the  bailiff,  the  court  says,  "It  was  such 
a  gross  violation  of  all  order,  decorum  and  decency  in  the  trial 
of  a  case  involving  life  and  death,  that  the  verdict  should  be  set 
aside,  whether  the  defendant  was  injured  or  not." 
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In  Myers'  case,  97  Ga.  92,  Mr.  Justice  Atkinson,  looking 
forward  as  well  as  backward,  prophesied  that  "the  right  of  trial 
by  jury  sacred  whei-ever  the  common  law  prevails,  though  ofteu 
assailed  by  persons  who  little  appreciate  either  its  origin  or  iU 
usefulness  in  the  administration  of  the  law,  is  an  institution  so 
deeply  embedded  in  the  civilization  of  this  country,  that  so  long 
as  our  institutions  of  government  continue  it  will  not  perish  from 
the  earth.'' 

Dicta,  rulings,  and  instances  from  our  reports  along  the  same 
line  might  be  multiplied  indefinitely,  all  tending  to  demonstrate 
that  the  bench  and  the  bar  of  this  State  have  guarded  well  the 
institution  of  jury  trial  that  comes  to  us  as  a  sacred  heritage. 

In  the  consideration  of  these  same  cases,  and  the  numerou.^ 
citations  from  other  volumes  of  Georgia  Eeports,  we  find  a  mosr, 
emphatic  answer  to  the  second  question,  suggested, — "Has  the 
institution  fallen  from  its  high  estate?"  as  suggested  in  more 
that  one  able  paper  by  members  of  this  association.  And  that 
answer  is  an  imqualified  negative. 

Certainly  not  in  the  opinion  of  members  of  the  bar  who  have 
never  failed  to  resist  the  slightest  attempt  to  abridge  the  rights 
of  their  clients  in  any  matter  of  practice  or  procedure  that  has 
for  its  object  the  maintenance,  unimpaired  and  inviolate,  of  trial 
by  jmy.  Certainly  not  in  the  opinion  of  the  present  and  former 
members  of  the  Supreme  Court,  whose  decisions  demonstrate 
their  reverence  for  the  institution  and  their  determination  to 
preserve  it.  And  I  believe  this  to  be  true,  also,  of  our  trial 
judges,  and  that  their  rulings  which  have  been  resisted  and  re- 
versed as  having  a  tendency  to  abridge  or  impair  the  right  of 
trial  by  jury,  have  no  doubt  been,  in  nearly  every  case,  the  result 
of  the  haste  with  w^hich  trial  judges  are  frequently  compelled  to 
pass  upon  questions  arising  during  the  progress  of  causes  before 
them. 

If,  in  the  opinion  of  the  public,  it  has  suffered,  this  is  very 
largely  attributable  to  the  adverse  criticisms  of  the  press,  and 
if  these  are  closely  scrutinized  they  will  be  found  to  have  their 
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origin  principally  in  two  causes :  First,  because  the  jury  fails  to 
ratify  many  verdicts  made  by  the  press  in  advance  of  the  trial; 
and,  second,  it  will  now  and  then  happen  that  a  cause  is  not 
disposed  of  with  that  speed  which  many  newspaper  writers  regard 
as  an  essential  element  of  justice,  but  for  which  lack  of  celerity 
the  jury  is  in  no  way  responsible.  In  his  most  admirable  address 
before  the  American  Bar  Association,  year  before  last,  Mr. 
Joseph  Choate  refers  to  the  fact  that  "one  of  the  formidable 
charges  against  trial  by  jury  is  to  accuse  it  of  a  great  share  in 
the  law's  delay,"  and  then  proceeds  to  dispose  of  the  charge  as 
follows:  "But  I  deny  the  charge  absolutely  and  altogether. 
There  is  nothing  in  the  whole  realm  of  litigation  so  short,  sharp 
and  decisive  as  the  ordinary  jui-y  trial.  From  the  first  moment 
when  the  impaneling  of  the  jury  begins,  down  to  the  last  when 
the  verdict  is  recorded,  there  is  no  pause  or  interruption  save 
such  as  the  natural  wants  of  tho^e  concerned  for  food  and  rest 
and  sleep  require.  It  would  not  be  possible  to  devise  a  mode  of 
trial,  which  in  its  actual  operation  would  more  absolutely  pre- 
clude delay.  As  compared  with  the  abominable  system  of  refer- 
ences, which  is  the  practical  substitute  for  it,  a  trial  by  jury  is 
like  the  lightning's  flash." 

The  third  and  last  question  suggested  was:  Is  the  institution 
of  jury  trial  as  it  exists  in  our  State  menaced  by  dangers  against 
which  we  can  shield  it  ?  It  seems  to  me  that  it  is.  I  shall  briefly 
notice  two  sources  of  danger. 

As  far  back  a3  Boon's  case,  1  Kelly,  020,  Judge  Lumpkin  ob- 
served very  forcibly  that  "in  an  agricultural  community  like 
ours,  of  s])arse  j)opulation,  identical  pursuits,  equal  station,  infre- 
quent crime  and  newspapers  scattered  far  and  wide,  it  has  always 
been  found  a  matter  of  much  delicacy  and  difficulty  to  procure 
a  jury  unaffected  by  rimiors  touching  transactions  of  a  criminal 
nature,  upon  which  they  are  called  to  pass ;  "and  these  observa- 
tions are  applicable  to  juries  in  civil  cases  where  they  are  of  such 
celebrity  as  to  provoke  general  discussion,"  and  the  observations 
are  as  true  to-day  as  they  were  in  1846,  except  to  a  few  counties 
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in  which  cities  have  been  built  up;  for  though  our  population 
has  greatly  increased,  the  number  of  newspapers  and  newspaper 
readers  have  increased  in  great  proportion,  and  many  of  our 
counties  have  been  diminished  in  size.  Ko  State  in  the  Union, 
Texas,  with  over  four  and  one-half  times  our  area,  alone  ex- 
cepted, has  so  many  counties  as  Georgia.  This  fact  greatly  in- 
creases the  delicacy  and  difficulty  of  the  task  of  securing  a  per- 
fectly impartial  jury.  For  in  a  county  with  only  two  or  three 
hundred  citizens  whose  names  are  in  the  traverse  jury-box,  how 
strong  becomes  the  presumption  that  unscrupulous  agents  or  over- 
zealous  friends  will  talk  to  a  large  per  cent,  of  the  entire  number, 
either  for  the  purpose  of  creating  a  bias  in  the  mind  of  tbe  juror, 
or  ascertaining  the  feelings  of  the  juror  towards  the  parties  to  a 
cause,  or  his  opinions  of  its  merits.  Given  this  knowledge  of  the 
feelings,  or  opinions  of  a  number  of  jurors,  even  though  they  are 
not  on  the  venire  for  the  approaching  term  of  court,  and  an  un- 
scrupulous sheriff  has  it  in  his  power  to  make  his  favor  very 
valuable  in  a  cause  of  importance. 

In  a  note  to  Fortescue's  De  Laudibus  it  is  mentioned  that  "the 
corruption  of  sheriffs  in  composing  tlie  panels  of  jurymen'' 
was  a  beiious  impediment  to  justice  in  early  times.  We  r^^2^d  c-f 
its  being  common  to  charge  in  an  attorney's  bill  pro  amidtia 
vice-comitis.  It  appears  from  Paston's  letter  that  it  was  not 
unusual  to  procure  a  King's  letter  to  obtain  the  sheriff's  favor  on 
an  approaching  trial,  the  price  of  which  was  generally  a  noble. 
Mention  is  there  made  also  to  statute  18  Henry  VI.,  C.  14, 
*'fc)r  recovering  bribes  from  a  sheriff  given  him  to  return  juries." 

But  however  far  below  the  English  sheriff  of  early  times,  in 
matter  of  rank,  wealth,  and  station,  the  Georgia  sheriff  may  be, 
the  latter  is  the  former's  superior  in  uprightness  of  character 
and  in  fidelity  to  the  principles  of  tlie  law  whose  sworn  and  true 
officer  he  is  proud  to  be  considered. 

Besides,  even  where  jurors  may  have  formed  and  expressed  an 
•opinion  from  rumors  or  newspaper  report,  we  know  that,  on  ac- 
•CQunt  of  that  feeling  of  rasponsibility  for  the  correctness  and 
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justice  of  a  verdict  which  is  deeply  impressed  upon  the  juror 
under  our  system  of  jury  trials,  as  well  from  that  sense 
of  consideration  tliat  comes  to  the  juror  chosen,  selected,  sworn 
and  set  apart  to  try  some  issue  between  man  and  man,  or  the  State 
and  some  citizen,  the  opinion  as  formed  yields  to  the  evidence, 
and  the  juror,  freed  from  error  into  which  report  had  led  him, 
in  the  light  of  the  law  and  the  evidence,  marches  straight  to 
the  truth. 

And  so,  the  danger  menacing  the  institution  of  jury  trial,  to 
which  we  have  just  alluded  and  which,  at  first  blush,  seems  im- 
minent, is  more  apparent  than  real. 

And  so  far  as  the  danger  from  an  unscrupulous  sheriff,  if  such 
should  find  his  way  into  office,  is  concerned,  the  judge  and  the 
members  of  the  bar  can  do  much  to  render  him  innocuous.  The 
members  of  the  bar  of  the  county  in  which  he  holds  office 
can  soon,  by  determined  expression  of  his  unfitness,  drive  hini 
from  that  office,  and  the  judge  as  soon  as  such  officer  is  suspected, 
can  prevent  his  summoning  tales  jurors  at  will. 

Another  danger  to  our  system  of  jury  trials,  which  I  trust  may, 
by  this  Association,  be  prevented  from  assuming  formidable  pro- 
portions, springs  from  the  mania  for  reform  which  infecta 
many  of  our  ablest  and  best  lawyers. 

One  set  of  these  reformers  would  inaugurate  a  departure  from 
the  rule  of  unanimity  in  making  verdicts.  This  proposed  reform 
was  the  chief  topic  of  Air.  Washington  Dessau's  address  as 
president  at  the  tenth  annual  meeting  of  this  Association.  He 
dealt  with  it  elaborately  and  convincingly.  In  the  address  of 
Mr.  Choate  referred  to  above,  the  same  proposed  change  is  taken 
up  and  vigorously  combated.  T  only  hope  that  other  heresies 
may  receive  the  same  handling  as  they  attain  growth  sufficient  to 
require  attention. 

Another  proposed  reform  affecting  jury  trial  in  this  State  is 
more  boldly  advanced  and  stoutly  maintained  by  lawyers  who«e 
ability  and  high  character  we  all  recognize.  This  is  the  repeal 
of  the  so-called  "dumb  act  of  1850."    In  the  naming  of  it,  the- 
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hardest  blow  has  been  delivered.  The  act  survived  the  name, 
and  it  will  survive  the  less  serious  but  more  formal  attacks. 

I  realize  that  a  judge  with  right  to  express  his  opinion  on  the 
facts  of  the  case  was  an  element  in  that  trial  by  jury  which  re- 
ceived the  encomiums  quoted  from  Blackstone  and  Mr.  Choate. 
And  trial  by  jury,  even  when  so  constituted,  deserved  the  tribute 
paid  it,  especially  as  compared  with  modes  of  trial  previouslv 
existing,  or  any  mode  of  trial  proposed  as  a  substitute. 

But  the  jurj'  trial,  of  which  a  judge,  vested  with  the  right  to 
express  his  opinion  on  the  facts,  is  an  element,  does  not  measure 
up  to  the  high  ideal  of  a  trial  by  a  jury  composed  of  twelve  in- 
telligent and  upright  men  taken  from  the  mass  of  an  enlightened 
citizenry  to  which  they  return  as  soon  as  their  work  of  administer- 
ing justice  in  some  particular  case,  or  cases  is  discharged,  and 
who  are  consecrated  and  set  apart  from  the  rest  of  the  world  and 
its  disturbing  influences,  and  who,  during  the  progress  of  the 
cause,  fuse  their  twelve  individualities  into  one  quickened  and 
stimulated  intelligence,  which,  realizing  that  it  is  the  sole  and 
exclusive  judge  of  the  facts  of  the  case,  grapples  every  particle 
of  testimony  as  it  comes  from  the  witness  stand,  and  holds  it,  until 
the  judge,  at  the  conclusion  of  the  evidence,  gives  them  the  law 
in  chai'ge,  which  they  receive  vsdth  unquestioning  reverence,  and 
which  they  apply  to  the  evidence  with  such  precision  and  accu- 
racy as  to  astound  those  who  regard  scholastic  learning  and  a 
knowledge  of  formal  logic  as  a  prerequisite  to  the  power  of  sus- 
tained, correct  and  strictly  logical  reasoning.  Of  a  verdict  made 
by  twelve  men  so  selected,  consecrated  and  set  apart  and  so  in- 
structed, well  might  Judge  Bleckley  aflirm,  that  it  was  a  com- 
pound of  law,  evidence  and  logic. 

A  system  of  jury  trials  that  permits  the  judge  to  express  liii 
opinion  upon  tie  facts,  however  its  advocates  may  insist  that  this 
is  altogether  different  from  allowing  the  court  to  direct  the  find- 
ing upon  issues  of  fact,  unless  the  jurors  come  to  a  demoralizing- 
realization  of  the  judge's  fallibility,  will  become  a  system  for* 
making  verdicts  by  one  man  instead  of  twelve.     This  may  be- 
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considered  bald  assertion,  but  in  this  position  I  am  supported  by 
many  who  favor  such  a  system  and  those  who  oppose  it.  Prof. 
Kobertson  of  the  former  class  consoles  him  for  the  painful  short- 
comings of  jurors  Avith  the  reflection  ^*that  while  the  jury  are  in 
legal  theory  supposed  to  be  absolute  masters  of  questions  of  fact, 
in  practice,  they  are  largely  controlled  by  the  judge." 

That  rarely  gifted  jurist  and  thinker,  Judge  Nisbet,  declared, 
in  delivering  the  opinion  in  Anderson's  case,  2  Kelly  380,  that 
**such  is  the  reverence  of  our  people  for  the  courts  of  justice,  and 
so  profound  is  their  respect  for  the  law  as  administered  to  them 
by  the  court,  that,  in  my  judgment,  the  opinion  merely  on  the 
facts  of  the  incumbent  who  has  the  confidence  of  the  juries  would 
in  nine  case  in  ten  control  their  verdicts."  In  Holder  v.  Th* 
State,  5  Ga.  442,  he  repeats  his  conviction  and  says,  "In  practice 
it  controls  the  verdict  in  nine  cases  in  ten.  It  therefore  defeats 
the  right  of  trial  by  jury  as  guaranteed  by  the  Constitution." 

Believing  that  this  proposed  reform  is  a  constant  menace  to  an 
institution,  sacred  and  of  vital  importance,  I  have  raised  my 
feeble  protest  and  sought  to  strengthen  it  by  the  sanction  of 
great  names. 

If  I  err,  I  do  not  walk  alone  in  darkness. 

If  I  am  sometimes  abashed  by  the  smile  of  those  who  "sit  in 
the  seat  of  the  scornful,"  my  soul  is  strengthened  and  my  faith  la 
restx)red  by  the  Avords  of  the  great  jurist,  who  for  years,  both  be- 
fore and  after  1S50,  adorned  the  bench  of  our  supreme  court, 
uttered  with  the  solemnity  of  profound  conviction,  long  after  the 
passing  of  the  so-called  "Dtimb  Act,"  declaring  that  "to  the 
credit  of  juries  it  may  be  said  that  they  are  always  right  on 
questions  of  liberty  and  public  right."  And  if  in  such  weighty 
matters  as  these  they  are  always  right,  who  would  deny  their 
capacity  and  disposition  to  dispense  justice,  pure  and  undefiled, 
in  causes  of  less  importance,  involving  only  the  matter  of  dollars, 
<linies  and  cents. 
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APPENDIX  N, 


THE  BIOLOGICAL  LAW  OF  INFANCY. 


Address  by  WALTER  B.  HILL,  LL.D.,  Chancellor  op  the  University 

OP  Georgia. 


Mr.  President  and  Gentlemen: — The  invitation  of  the 
Executive  Committee  to  address  you  at  this  meeting  found  me 
in  a  mood  of  willingness  to  respond^  and  yet  of  consciousness  that 
the  first  year  of  my  transfer  from  legal  to  educational  work  would 
be  a  very  busy  year,  and  so  I  accepted  the  invitation  upon  the 
express  condition  that  the  contribution  expected  from  me  should 
be  a  very  modest  and  informal  one.  This  is  stated,  not  by  way 
of  apology,  but  merely  of  explanation.  This  brief  and  unpre- 
tentious paper  is  not  the  measure  of  my  wishes,  but  only  of  my 
opportunity  and  of  my  engagement  with  the  committee. 

the  biological  law  of  infancy. 

It  would  be  surprising  if  my  work  in  the  University  had  not 
given  me  new  points  of  view  relative  to  some  of  the  principles 
which  I  had  so  long  studied  as  a  lawyer.  I  invite  your  atten- 
tion briefly  to  the  Law  of  Infancy — as  seen  in  parallax  from  my 
former  station  in  the  legal  profession  and  my  present  view-point 
in  education. 

If  you  will  place  a  drop  of  impure  water  under  the  microscope 
you  will  see  an  enormous  multiplication  of  life  going  on.  The 
tiny  creatures  swimming  about  in  the  liquid  seem  to  divide  as 
you  look— one  cell  becoming  two  cells — and  the  two  seem  to  be 
so  near  the  same  in  size  and  activity  that  you  do  not  know  which 
is  the  original  and  which  is  the  derivative.  The  new-born 
creatures  seem  adapted  from  the  moment  of  their  origin  to  live 
and  move  and  have  their  being  in  as  complete  a  fashion  as  dur- 
ing their  later  and  brief  existence.  This  is  Infancy  at  the  low- 
est scale  of  life. 
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At  the  opposite  end  of  the  scale  stands  man — the  crown  and  cli- 
max of  creation.  The  child  has  an  extended  history  as  an  embryo 
in  which  he  repeats  the  story  of,  age-long  evolutions;  he  comes 
into  the  world  the  most  helpless  of  all  creatures — the  only  crea- 
ture born  so  helpless  and  so  undeveloped  that  without  fostering 
care  he  has  not  even  the  possibility  of  continued  life;  and  he 
enters  upon  a  period  of  growth  which  requires  a  longer  time 
than  is  required  of  any  other  creature  to  fit  him  into  the  envi- 
ronment on  which  he  has  entered.  This  is  Infancy  at  the  highest 
scale  of  life. 

Between  these  two  extremes  is  the  sum  total  of  animate  exist- 
ence, extending  from  the  most  simple  to  the  most  complex  t^pes. 
Throughout  the  whole  scale  of  being  the  same  law  holds  good 
which  is  suggested  by  contrasting  the  two  extremes,  viz. :  that 
-the  period  of  immaturity,  and  therefore  of  development,  within 
which  the  creature  progressively  becomes  adapted  to  its  sur- 
Touudings  and  fitted  to  discharge  its  functions  and  live  its  life, 
is  directly  proportionate  to  the  complexity  of  the  organism. 
Tliis  is  the  biological  law  of  Infancy,  admirably  formulated  in 
*the  writings  of  Mr.  John  Fiske.  I  wish  you  to-day  to  consider 
that  law  in  its  connection  with  the  familiar  professional  concep- 
tions that  would  come  into  your  mind  if  you  saw  in  a  law  book 
or  a  decision  that  phrase — "the  law  of  Infancy." 

MEANING  OP  INFANCY  IN  EDUCATION. 

It  has  been  said  by  high  authority  in  the  world  of  education 
that  "the  meaning  of  the  period  of  helplessness,  or  infancy,  lies 
at  the  bottom  of  any  scientific  and  philosophical  understanding 
of  the  part  played  by  education  in  human  life.  Infancy  is  a 
period  of  plasticity:  it  is  a  period  of  adjustment:  it  is  a  period 
of  fitting  the  organism  to  its  environment.  This  fitting  of  the 
organism  to  its  environment  on  the  larger  and  broader  scale  is 
the  field  of  education.  .  .  .  The  child  reaches  its  physical 
adolescence  by  the  age  of  fifteen  years.  By  that  time  it  has 
learned  to  enter  physically  upon  its  sphere  of  activity;  but  there  • 
yet  remains  to  be  accomplished  an  adjustment  to  the  spiritual 
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sphere — the  buildiDg  of  harmonious  and  reciprocal  relations 
with  those  great  acquisitions  of  the  race  that  constitute  civiliza- 

tiou Our  art^  our  science,  our  literature,  our 

institutions  and  our  religious  life  are  an  integral  part,  indeed  an 
essential  part  of  our  environment.  They  are  the  great  spiritual 
possessions  of  the  race.  Education  is  the  adjustment  of  the  self- 
acting  organism  to  this  vast  series  of  hereditary  acquisitions.'^ 

LEGAL  BULE  OF  INFANCY — ITS  SIGNIFICANCE. 

Now  the  precise  point  to  which  I  have  been  leading  up  is 
this:  The  law  which  we  revere  as  the  perfection  of  reason  has 
entered  up  its  judgment  on  the  subject  of  the  proper  length  of 
this  period  of  immaturity,  of  disability,  and  of  preparation  for 
life,  and  has  fixed  the  period  of  infancy  at  twenty-one  years. 
This  is  the  crystallized  common  sense  of  that  system  which  is  the 
greatest  monument  of  the  progressive  wisdom  of  mankind — the 
common  law — that  the  child,  the  youth,  the  young  man,  if  you 
will  so  call  him,  belongs  to  the  family  and  the  school  and  the 
college  up  to  his  legal  majority:  and  that  the  preceding  period 
is  properly  devoted  to  his  preparation  to  enter  as  a  worker  in  the 
business  of  the  world  and  as  a  citizen  into  the  State.  It  follows 
from  this  that  every  boy  who  through  the  accidents  or  misfor- 
tunes of  life  or  through  the  unwisdom  or  parsimony  of  his  par- 
ents or  his  own  undue  eagerness,  is  thrust  or  thrusts  himself  into 
life  without  having  his  period  of  legal  immaturity  spent  in 
preparation — in  education — is  defrauded  of  his  birthright:  is 
cheated  out  of  a  great  privilege  which  the  wisdom  of  the  com- 
mon law  itself  has  pointed  out  as  appropriately  filling  the  first 
twenty-one  years  of  life. 

INFLUENCE   OF   THE   BAR   ON    PUBLIC   OPINION. 

Now,  why  do  I  come  to  you,  brethren  of  the  bar,  with  this 
plea  for  the  recognition  of  the  law  of  Infancy?  It  is  because 
I  appreciate  your  unique  influence  in  the  State.  When  I  was 
one  of  the  guild,  I  realized  the  fact  of  the  preeminence  of  the 
bar  as  a  factor  in  the  formation  of  public  opinion ;  but  I  could 
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not  rid  my  miDd  wholly  of  the  suspicioD  that  perhaps  the  natu- 
ral tendency  of  every  craft  to  cry  out,  "  Great  is  Diana  of  the 
Ephesians/^  caused  me  to  overestimate  the  power  of  the  lawyer 
in  the  community.  But  I  declare  to  you  to-day,  occupying  a 
point  of  view  from  which  no  prepossession  can  be  supposed  ta 
deflect  my  judgment,  that  this  public  influence  of  the  bar  seems 
larger  to  my  receding  gaze  than  when  I  stood  in  closer  range. 
In  your  professional  work  and  in  the  exercise  of  the  trust  which 
the  community  by  general  consent  confides  to  you,  public  and 
private  relations  are  inextricably  blended.  When  you  appear 
for  a  defendant  in  a  criminal  case,  you  represent  him  as  his  per- 
sonal advocate,  but  you  also  appear  for  every  man  who  may 
ever  have  a  case,  for  in  the  conduct  of  the  one  cause  you  are 
settling  pirinciples  that  will  govern  all  other  like  causes  that 
may  arise  in  the  future.  When  in  a  civil  cause  you  act  as  the 
private  counsel  of  a  party  who  seeks  the  assertion  of  a  right  or 
the  redress  of  an  injury,  you  appear  not  only  for  him  but  for 
all  the  possible  plaintiffs  or  defendants  in  the  generation  now 
living  or  the  generations  to  come,  whose  rights  may  be  affected 
either  by  the  rules  o|  substantive  law  or  of  procedure  that  may 
be  determined  in  the  particular  case.  One  of  your  former  pres- 
idents delivered  before  this  Association  an  address  to  which  he 
gave  the  significant  title,  "Lawyers,  the  Trustees  of  Public 
Opinion/'  and  no  one  who  heard  it  or  who  will  hereafter  read 
it  can  fail  to  see  that  the  array  of  facts  which  the  address  sets 
forth  makes  good  the  strong  claim  for  professional  influence 
which  the  statement  of  the  subject  implies.  The  common 
speech  of  mankind,  even  some  of  its  proverbs,  the  literature  of 
the  world,  the  jests  that  pass  current  on  men's  lips,  often  give  to 
the  lawyers  a  bad  name ;  but  surely  you  are  justified  in  com- 
plete unconcern  for  these  harmless  shafts,  since  the  same  world 
which  originates  and  retails  these  ^ibes  and  sneers  goes  on  day 
by  day  contradicting  its  own  words  by  the  conduct  that  speaks 
louder  and  more  sincerely  than  words — the  conduct  of  actually 
confiding  to  members  of  the  bar  the  highest  trusts  in  the  State, 
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tind  not  infrequently  in  the  Church.  You  have  your  private 
clients^  but  you  are  all  under  retainer  for  that  larger  clientele — 
the  community.  In  the  eloquent  words  of  D' Aguesseau,  "  You 
are  placed  for  the  public  good  between  the  throne  of  justice  and 
the  tumult  of  human  passions,"  Since  the  State  gives  you  the 
commission  which  makes  you  priests  of  justice — "justice,  the 
highest  interest  of  man  on  earth  " — you  owe  to  th.e  State  at 
large  in  solemn  trust  the  duty  of  exercising  for  the  public 
welfiare  the  masterful  influence  with  which  the  State's  commis- 
sion clothes  you  in  the  formation  of  opinion  and  the  direction 
of  the  communal  life. 

THE   MODERN   SOURCE   OF   MASTERY. 

With  the  thought  of  this  responsibility  immanent  in  your 
minds,  look  into  the  great  world  of  modern  civilization  for  the 
secrets  of  power.  Nay,  not  for  secrets  ;  for  its  sources  of  power 
are  on  the  surface.  He  who  runs  may  read.  It  is  not  more 
certain  that  there  was  a  time  when  force  ruled  the  world  than 
that  a  time  now  is  when  intelligence  rules  and  when  Education 
gives  mastery.  One  can  not  often  be  safely  dogmatic  in  the  ex- 
pression of  opinion ;  but  surely  it  may  be  announced  as  incon- 
testable fact  that  the  future  belongs  to  the  educated  nation  among 
the  nations,  to  the  educated  section  among  unequal  sections,  to 
the  educated  man  in  competition  with  his  fellow-men. 

HOW    IS    IT    IN   GEORGIA  ? 

In  the  light  of  these  indisputable  truths,  have  we  much  cause 
for  self-congratulation  when  we  look  at  our  immediate  relations 
to  the  source  of  modern  •  mastery  ?  Northern  and  western  col- 
leges and  universities  reckon  endowments  by  the  million  and 
exceed  even  on  that  basis  of  computation  the  number  of  our  ten- 
thousands.  The  Harvard  Corporation  has  recently  donated  in  a 
splendid  gift  to  the  teachers  of  Cuba,  to  defray  their  expenses 
in  attendance  upon  the  summer  session  of  the  college,  seventy 
thousand  dollars — a  single  gift;  equal  in  amount  to  the  entire  ag- 
gregate expenditure  of  Mercer  University,  Emory  College  and  the 
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University  of  Greorgia  for  a  whole  year.  One  institution  at  At- 
lanta for  the  education  of  the  negro  has  an  endowment^  I  am  in- 
formed, which  exceeds  the  aggregate  endowment  of  the  three 
institutions  just  named.  These  comparisons  are  not  made  in 
the  spirit  which  would  revei'se  the  conditions  of  inequality  by  tear- 
ing down  the  one,  but  only  in  the  spirit  which  would  rejoice  in  the 
upbuilding  of  the  other  at  the  same  time.  I  would  not  be  un- 
derstood as  implying  that  the  question  of  inequality  is  one  to  be 
determined  solely  by  the  footings  of  dollars.  There  is  a  point 
both  in  the  individual  enjoyment  of  wealth  and  in  the  collective 
use  of  it  where  the  mere  amount  of  money  ceases  to  count.  It 
does  not  follow  that  our  institutions  of  higher  learning  will  be 
permanently  inferior  to  those  of  other  sections  unless  and  un- 
til our  endowments  equal  theirs.  AH  that  we  ask  is  equipment 
to  the  point  of  adequacy ;  a  point  which  the  most  buoyant  op- 
timism can  not  claim  that  we  have  reached,  but  which  is  within 
the  reach  even  of  our  comparative  poverty. 

Follow  the  broad  outlook  into  world-conditions  with  a  glance 
nearer  home.  If  the  common  law — ^*  than  which/'  said  Sir 
William  Jones,  ^^  no  man  should  consider  himself  wiser" — has 
fixed  the  period  of  legal  infancy  and  of  preparation  for  entrance 
upon  life — what  proportion  of  the  young  men  of  your  acquaiut- 
ance  are  receiving  the  full  benefit  of  this  period  of  tutelage  and 
training?  Are  not  ninety-nine  of  every  hundred — some  because 
of  "  those  twin  jailers  of  the  human  heart,  poverty  and  misfor- 
tune/' and  more  because  of  false  commercial  notions  hurrying 
them  into  active  business-— deprived  of  that  best  equipment  for 
the  work  of  life,  which  wisely  taken  would  enable  them  easily 
to  pass  beyond  the  possibilities  open  to  earlier  but  ill-prepared 
entrance  upon  a  career?  In  your  capacity  as  advisers  of  the 
public,  in  your  capacity  of  molders  of  public  opinion  and  guides 
to  public  conduct,  I  appeal  to  you  for  your  voice  and  your  in- 
fluence against  the  injustice  of  those  conditions  which  deprive 
the  young  men  of  our  country  of  their  birthright  under  the  law 
of  infancy  and  agai^^t  the  mistake  of  selling  that  birthright  for 
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a  mess  of  pottage.  Array  against  such  injastice  and  such  error 
your  own  and  other  men's  reverence  for  law^  the  consolidation 
of  common  sense  and  right  reason  embodied  in  that  principle  of 
the  Anglo-Saxon  heritage  of  the  common  law  which  sets  apart 
the  first  twenty-one  years  of  life  as  a  period  of  disability  and  in- 
capacity for  entrance  upon  life's  environment,  and  therefore  for 
the  fitting  of  the  individual  for  that  entrance  by  the  time  of  his 
legal  qualification. 

VALUE  OF   UNIVERSITY   EDUCATION. 

But  one  may  say  that  educational  preparation  during  that 
entire  period  does  not  '^  pay.''  Indeed  a  self-made  man;  illus- 
trating unconsciously  the  dangerous  tendency  of  the  self-made 
man  to  '^  worship  his  maker/'  illustrating  also  the  dangerous 
tendency  of  the  uneducated  man  to  draw  wide  conclusions  from 
narrow  premises,  has  boldly  defended  the  proposition  that  col- 
legiate preparation  does  not  count  as  a  factor  in  the  problem  of 
success  in  life.  I  accept  the  challenge,  and  since  mere  assertion 
on  either  side  would  only  signify  one's  prepossession  on  the  ques- 
tion, I  appeal  to  the  facts  as  they  are  exhibited  in  biography.  For 
these  data  I  am  mainly  indebted  to  the  research  of  President 
Thwing,  in  his  work  entitled,  ^^American  Colleges."  For  the 
sake  of  brevity  I  present  them  in  a  tabulated  form,  so  far  as  the 
facts  admit  of  that  mode  of  statement. 

27  signers  of  the  Declaration  of  Independence,  college  grad- 
uates; total  number,  56. 

29  members  of  the  Constitutional  Convention,  college  grad- 
uates; total  number,  55. 

750  members  of  Congress,  graduates;  total,  4,800  up  to  1878. 

21  speakers  of  the  House  of  Representatives,  graduates;  total, 
32. 

350  senators,  graduates;  total,  770. 

23  secretaries  of  State,  graduates ;  total,  36. 

Associate  Justices  of  the  Supreme  Court,  over  two-thirds  college 
graduates. 
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Chief  Justices  of  the  Supreme  Court,  all  graduates  except 
John  Marshall,  who  was  at  William  and  Mary  College  at 
the  time  of  the  Revolution. 

Presidents  of  the  United  States,  all  graduates  between  Wash- 
ington and  Jackson. 

In  addition  to  the  above  figures  showing  the  chances  of  distinc- 
tion, 5,326  men  out  of  15,149  in  Appleton's  Encyclopedia 
of  American  Biography  are  graduates. 

941  of  the  same  had  academic  training. 

One  college  graduate  for  every  40  graduates  has  reached  dis- 
tinction, while  the  proportion  in  those  not  college  grad- 
uates is  one  out  of  every  10,000. 

These  figures  taken  collectively  show  that  the  chances  in  favor 
of  the  college  graduate  are  250  to  1. 

Of  course  these  figures  can  not  be  misinterpreted  to  mean  that 
no  man  deserves  to  be  called  educated  unless  he  has  received 
collegiate  training,  nor  that  such  training  is  indispensable  to  a 
successful  career.  But  they  are  certainly  sufficient  to  dispose  of 
Mr.  Huntington's  fallacies  and  to  show — this  being  all  that  is 
claimed  forthem — that  broadly  speaking,  college  education  gives 
its  possessor  an  enormous  advantage  over  his  untrained  compet- 
itors in  the  race  of  life. 

MERGER,  EMORY  AND  THE  STATE  UNIVERSITY. 

In  all  that  I  have  said,  I  have  not  implied  the  advocacy  of 
any  special  interCwSt.  Of  the  three  Presidents  of  Georgia  colleges 
and  universities,  I  alone  would  have  access,  by  the  chance  of 
having  been  a  lawyer  and  being  still  a  teacher  in  a  law  school, 
to  the  sources  of  influence  which  center  here;  but  I  should  de- 
serve my  own  contempt  and  your  disapproval  if  I  uttered 
one  word  of  special  advocacy.  The  truth  is  that  Church  and 
State  may  alike  be  proud  of  the  honorable  record  and  work  of 
Georgia's  three  institutions  of  higher  learning.  To  put  it  other- 
wise, the  church  may  well  rejoice  in  a  State  University  which, 
along  with  great  names  in   statesmanship   like   Cobb,  Toombs, 
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Hill  and  Stepheos,  has  contributed  to  Methodism  her  George  F. 
Pierce ;  to  the  Baptists  their  J.  L.  M.  Curry  and  Nathaniel  M. 
Crawford;  to  Presbyterians  their  Benjamin  M.  Palmer;  to  Epis- 
copalians their  Bishops  Scott  and  Weed;  while  the  State  may 
well  rejoice  in  a  Church  College  like  Mercer  which,  along  with 
great  names  in  the  ministry,  has  contributed  to  political  life 
Hubbard  of  Texas,  to  education  Noah  K.  Davis,  now  of  the 
University  of  Virginia;  and  the  State  may  equally  rejoice  in  a 
Church  College  like  Emory  which,  along  with  eminent  clergy- 
men and  bishops  in  its  own  denomination,  has  contributed  to 
statesmanship  L.  Q.  C.  liamar. 

CENTENNIAL   OF   THE    UNIVERSITY. 

These  three  institutions  stand  in  generous  rivalry,  not  in  an- 
tagonism, for  I  believe  that  each  realizes  now,  whatever  it  may 
have  thought  in  the  past,  that  the  interest  of  one  is  the  interest 
of  all.  I  gladly  join  my  voice  and  prayers  and  contributions 
for  the  utmost  success  of  the  great  church  movements  now  going 
on  for  the  endowment  of  their  colleges.  I  know  that  their  suc- 
cess would  stimulate  a  deeper  sense  of  the  responsibility  and 
duty  of  the  State.  And  I  feel  assured  that  representatives  of 
these  church  movements  feel  that  a  large  policy  of  liberality  on 
the  part  of  the  State  to  her  own  University  would  send  a  quick- 
ening impulse  all  through  the  ranks  of  generous  men  in  these 
great  denominations.  For  this  reason  I  have  faith  that  in  the 
campaign  which  the  friends  of  the  University  will  inaugurate 
during  its  centennial  year  now  just  begun,  in  which  an  appeal 
will  be  made  to  its  Alumni  to  testify  to  their  personal  love  for 
their  Alma  Mater,  and  in  which  the  State  will  be  asked  to  make 
recognition  of  what  the  University  in  its  first  hundred  years  has 
done  for  the  Commonwealth  in  furnishing  its  splendid  sons  for 
its  bench  and  bar,  its  pulpit,  its  legislature,  in  Congress  and 
Senate,  in  the  fields  of  war  and  in  the  fields  of  peace,  we  shall 
be  supported  by  the  sympathy  and  cheered  by  the  God-speed  of 
the  friends  of  church  education  overall  the  wide  area  peopled 
by  the  great-hearted  and  broad-minded  men  of  Georgia. 
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REPORT  OF  COMMITTEE  OX  MEMORIALS. 


To  the  Georgia  Bar  Association: 

Your  Committee  on  ^Memorials  beg  to  say  that  while  the 
number  of  losses  by  death  among  yonr  members  since  its  last 
meeting  has  not  been  great  in  number,  yet  the  four  deceased 
members  who  have  met  death  since  your  last  annual  meeting, 
namely:  Honorable  Clifford  Anderson  of  Macon,  ex-Govemor 
AV.  Y.  Atkincon  of  Newnan,  Colonel  Cary  J.  Thornton  of  Colum- 
bus, and  S.  jST.  Woodward,  Esq.,  of  Barnesville,  represent  not  only 
a  considerable  loss  to  this  Association,  but  to  the  immediate  com- 
mimities  in  which  each  of  them  resided,  and  to  the  State  at  large. 

Exact  biographies  of  these  gentlemen  ^vill  not  be  written  by 
your  committee.  Eull  memorials  of  each  of  them  have  been 
entered  of  record  in  the  courts  wherein  each  of  them  had  largely 
performed  his  life-work,  but  this  committee  will  rather  content 
itself  with  endeavoring  to  place  upon  record  simply  an  affection- 
ate tribute  to  our  deceased  brethren. 

Honorable  Clifford  Anderson  was  your  president  during  the 
term  of  1886-87,  and  during  his  long  life  had  been  almost 
constantly  in  the  full  light  of  public  observation.  He  had 
served  a  very  large  clientage  with  great  credit  to  himself  and 
with  devotion  and  zeal,  and  had  occupied  offices  of  great  dignity 
and  importance,  and  stood  high  both  in  the  councils  of  his  State 
and  of  liis  political  associates.  His  high-mindedness,  his  great 
learning,  his  strong  convictions  of  and  his  devotion  to  prin- 
ciple, made  his  career  a  marked  one,  and  at  the  close  of  his  lon.'^ 
life  he  passed  away  leaving  behind  him  an  enviable  record  and 
a  name  and  reputation  without  a  scar  or  blemish. 

Of  the  Honorable  AV.  Y.  Atkinson,  it  may  be  said  that  while 
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tin  aceomplishecl  lawyer  and  a  successful  one,  his  talents  were 
for  and  hie  tastes  inclined  to  political  fields  rather  than  the 
courts  of  laAv.  In  the  latter  he  attained  a  satisfactory  degree  of 
success,  while  in  the  other  as  a  leader  of  his  party,  as  legislator 
and  as  governor,  ranch  greater  fame  was  i-eached  by  him  than 
is  often  had  by  men  who  have  scarcely  come  to  the  prime  of 
life,  and  before  that  time  he  had  imprinted  upon  the  civil  and 
political  history  of  his  State  much  that  was  forceful  and  wise 
and  of  benefit  to  his  people.  It  seemed  that  his  career  had 
scarcely  begun  and  that  the  future  promised  him  still  more 
when  his  untimely  death  occurred. 

Both  these  gentlemen  were  the  architects  of  their  own  for- 
tunes, and  each  wjung  success,  not  by  reason  of  inheritance  or 
surroundings,  from  reluctant  fate,  but  by  persistent  endeavor, 
and  although  each  of  them  reached  high  station,  yet,  their  lives 
Vere  not  imtroubled,  and  each  suffered  and  endured  before  death 
came.     Of  each  of  them  this  may  be  said: 

'*  He  has  done  the  work  of  a  true  man, 
Crown  him,  honor  him — love  him ; 
Weep  over  him  tears  of  woman, 
Stoop  manliest  brows  above  him." 

Messrs.  Cary  J.  Thornton  and  S.  N.  Woodward  moved  not 
in  so  wide  a  circle,  and  were  perhaps  known  to  a  smaller  con- 
stituency, but  they  were  none  the  less  tried,  tnisted  and  worthy 
lawyers  and  citizens,  and  each  filled  his  place  with  credit  to 
himself,  and  contributed  to  the  upbuilding  of  those  things  which 
are  to  be  desired  and  to  the  making  of  good  citizenship.  It  16 
not  alone  the  officers  and  the  leaders  who  stand  in  the  full  light 
of  glory  who  make  the  greatness  of  a  people  and  nation,  but 
these  things  are  made  possible  by  the  solid  and  worthy  yeomanry 
and  the  earnest  workers  who  stand  out  less  prominent  before 
the  public  gaze,  but  fight  its  battles,  win  its  victories  and  make 
its  best  history. 

While  not  eminent,  these  two  gentlemen  impressed  them- 
selves forcibly  upon  and  were  prominent  among  the  people  to 
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whom  they  were  best  known,  and  while  their  lives  are  closed 
and  their  records  made  up,  and  while  it  is  not  given  to  any  man 
to  be  faultless,  there  is  no  dissenting  voice^  but  the  verdict  is 
written,  that  in  each  of  them  the  bar  has  lost  a  worthy  member, 
his  community  a  valuable  citizen,  and  the  State  a  good  man. 

In  the  death  of  these  four  brethren,  Messrs.  Anderson  and 
Thornton  were  almost  landmarks,  representing  one  generation, 
the  members  of  which  are  passing  rapidly  away,  and  of  whom  but 
few  now  remain,  while  the  other  two  are  of  a  lat^r  generation ; 
but  that  distinction  has  no  effect,  for  each  generation  in  Geor- 
gia has  furnished  citizens  who  have  contributed,  and  each  genera- 
tion continues  to  furnish,  those  whose  lives  are  devoted  to  the 
upbuilding  of  the  Empire  State,  who  illustrate  her  in  her  courts 
and  in  her  government,  and  in  each  department  of  life,  and 
have  made  and  make  her  history  a  worthy  and  a  brilliant  one, 
and  we  can  but  regret  the  loss  to  the  State  of  such  men,  even* 
though  we  know  that  such  a  result  is  inevitable  and  the  com- 
mon fate  of  all  mankind,  but  with  that  regret  and  with  that 
knowledge,  let  us  find  some  relief  in  remembering  that  though: 
they  may  be 

**  Under  the  storm  and  cloud  to-day, 
And  to-day  the  hard  peril  and  pain — 
To-morrow  the  stone  shall  be  rolled  away, 
For  the  sunshine  shall  follow  the  rain." 

BoLLiNG  Whitfield,  Chairman. 
July  4th,  1900. 
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THE  LAW  OF  PRIMITIVE  PEOPLE. 


Address  by  WILLIAM  WIRT  HOWE  op  Niw  Orleans.  La.,  be/ore 
THE  Georqia  Bar  Association,  July  5,  1900,  Warm  Springs,  Ga. 


In  undertaking  to  say  something  here  concerning  the  law 
of  primitive  people,  I  ain  reminded  of  a  remark  I  once  heard 
made  by  your  Chief  Justice  Jlleckley,  to  the  effect  that  among 
the  important  rights  of  the  individual  man  was  "the  right  not 
to  be  bored."  In  treating  my  theme,  I  must  not  forget  this  very 
sacred  right,  and  must  begin  by  a  large  process  of  elimination. 

We  need  not  dwell,  then,  on  the  origin  of  man,  or  the  many 
theories  of  ethnology  respecting  all  the  different  races  of  the 
earth.  Xor  need  we  consider  the  customary  law  of  all  the  dif- 
ferent primitive  peoples,  interesting  as  such  an  inquiry  might  bo. 
We  may  properly  confine  our  attention  briefly  to  what  we  call 
the  Aryan  race,  from  whom  we  are,  most  of  us,  descended ;  illus- 
trating the  subject,  however,  by  examples  from  the  social  life 
of  the  Semitic  people,  and  especially  the  Hebrews,  many  of 
whose  juristic  ideas  were  quite  similar  to  those  of  what  w^ 
call  the  Aryan,  or  Indo-European  or  Indo-Germanic  race.  And, 
in  doing  so,  wo  may  follow  t^ie  modem  historical  methods,  con- 
sidering the  development  of  law  as  a  part  of  the  evolution  of 
humanity  and  hoping  that  our  labor  may  not  be  in  vain. 

For,  as  the  bishop  of  Oxford  says  in  his  work  on  the  Eng- 
lish Constitution, — "The  history  of  all  institutions  has  a  deep 
and  an  abiding  interest  to  those  who  have  the  courage  to  work 
upon  it.  It  presents  in  every  branch  a  regularly  developed  series 
oi  causes  and  consequences  and  aboimds  in  examples  of  that 
continuity  of  life,  the  realization  of  which  is  necessary  to  give 
the  reader  a  personal  hold  on  the  past  and  a  right  judgment  of 
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the  present.  For  the  roots  of  the  present  lie  deep  in  the  past, 
and  nothing  in  the  past  is  dead  to  the  man  who  would  learn 
how  the  present  came  to  be  what  it  is." 

Xow,  what  is  this  Law  of  Primitive  People  among  our  Aryan 
ancestors  which  we  wish  to  consider  to-day  ?  There  have  been 
many  disputes  and  theories  about  its  nature  and  development, 
and  perhaps  what  I  may  venture  to  say  will  be  merely  pro- 
visional; but  so  far  as  we  can  judge,  in  the  light  of  present  re- 
searcli,  it  began  with  certain  customary  observances,  whose 
meaning  and  effect  we  are  to  note  and  if  possible  to  understand. 

Following  the  views  of  such  writers  as  Paulsen  of  Berlin, 
we  may  agree  that  this  law  was  not  an  invention  of  jurists  and 
legislators,  but  it  grew  with  the  social  life  of  the  people  as  the 
external  form  of  their  union.  In  the  beginning,  it  was  simplv 
fMistom.  Thei\at  a  certain  f>tage  of  development,  it  grew  apart. 
and  became  separated  from  the  collection  of  universally  obliga- 
tory forms  of  life  and  action  and  became  a  separate  field  of 
social,  compulsion.  From  that  stage  on,  it  became  an  object  of 
conscious  consideration;  and  so,  by  the  side  of  unwritten  law, 
written  law  arose,  so  that  at  the  last  in  the  great  codifications 
Lnw  looks  like  an  artificial  product.  But  if  we  look  at  the  sub- 
ject historically,  we  will  easily  observe  that  "the  body  of  the. 
law,"  the  legal  system  as  a  whole,  is  not  made.  All  that  is 
<lone  in  such  cases  essentially,  is  to  incorporate  in  a  system 
what  is  current  and  traditional.  Occasional  slight  adaptation, 
to  the  changing  life  conditions  of  a  people  are  made.  And 
so  we  say  of  the  legal  codes,  what  we  may  also  say  of  our  organic 
laws — ^they  are  not  made — ^they  grew. 

And  it  may  be  fairly  said  tbat  this  growth  resembles  the  evo- 
lution which  is  obsers^ed  in  other  departments  of  human  progress  > 
so  that  we  may  often  notice  in  legal  history  a  struggle  for  ex- 
istence, a  survival  of  the  fittest,  a  variation  in  conformity  to 
environment. 

The  dawn  appeared  in  the  east.  We  may  believe  that  our 
Aryan  ancestors  came  from  the  table-lands  of  Asia.     Some  went 
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to  India  and  Persia,  some  to  Europe.  It  is  likely  that  we  do 
not  go  wrong,  therefore,  if  we  call  them  Indo-European  or  Indo- 
Germanic  people.  Even  before  the  separation  of  the  diflFerent 
stocks,  they  were  not  mere  savages.  The  remains  of  their  lan- 
guage show  that  they  not  only  led  a  pastoral,  hut  to  some 
degree  an  agricultural  life,  and  that  they  had  developed  cer- 
tain primitive  institutions  which  rise  to  the  dignity  of  at  leai5t 
customary  law;  and  these  institutions  are  to  some  extent  de- 
scribed in,  or  may  be  read  between  the  lines  of,  such  writings  as 
the  Sacred  Books  of  the  East,  the  Poems  of  Homer,  the  remaiu'* 
of  Archaic  Greek,  Roman,  and  Germanic  law;  and  are  indicated 
in  similar  ways  among  Semitic  people  in  the  remarkable  col- 
lection of  religions  wTitings  we  call  the  Bible. 

And  in  order  to  make  a  convenient  and  logical  division  of  our 
topic,  we  may  refer  to  the  writings  of  one  of  those  classical 
jurists  whose  works  are  still  to  some  degree  extant.  Gains,  who 
is  believed  to  have  been  a  law  professor  of  the  second  century, 
living  on  the  border-land  between  Aryan  and  Semitic  people, 
divides  all  jurisprudence  into  three  categories;  first,  the  Law  of 
Persons,  whether  natural  or  artificial,  who  may  have  certain 
rii^bts;  second,  the  Law  of  Things  or  Property,  concerning  which 
persons  may  have  such  rights;  and  third,  the  Law  of  Actions  or 
procedure  of  some  sort  by  which  the  rights  of  Persons  to  Things 
may  be  vindicated  or  enforced.  This  ancient  division  has  been 
found  logical  enough  to  be  followed  ever  since;  and  the  Institutes 
of  Justinian,  the  Codes  of  Italy,  Prance,  and  Spain,  the  Code  of 
Louisiana,  and  the  Commentaries  of  Blackstone  and  Kent  are 
arranged  in  the  same  general  way.  In  speaking,  then,  of  the 
law  of  primitive  people,  we  might  follow  the  same  general  ar- 
rangement, saying  something  first  of  the  Law  of  Persons,  second, 
of  the  I^iw  of  Property,  and  third,  of  the  Law  of  Procedure. 

And  in  the  first  place,  let  it  be  remembered  that  in  primitive 
times  religion  and  law  were  not  distinguished;  and  the  reason 
for  this  becomes  plain  when  we  go  back  to  some  period  prior  to 
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the  existence  of  anything  like  what  we  call  the  State  and  prior  to 
the  time  when  the  sanctions  of  what  we  call  law  to-day  were 
entirely  unknown.  Doing  this,  we  find  the  primitive  household 
united  in  ancestral  worship.  The  household  consisted  not  only 
of  thase  who  *were  living  in  their  present  relations,  but  of  thos*; 
who  had  gone  before.  The  dead  were  supposed  to  still  exist 
in  a  kind  of  spiritual  or  ghostly  way  and  in  a  kind  of  under- 
world. They  abode  near  or  about  their  tombs,  which  were  in 
or  near  the  dwelling;  and  down  to  a  comparatively  recent  period 
these  tombs  were  in  the  eye  of  the  law  "religious  places"  dedi- 
cated, as  Gains  says  in  his  Commentaries,  to  the  gods  of  the  un- 
der world.  It  may  be  interesting  to  note  that  as  late  as  the  year 
1847  in  a  Louisiana  case  (Temant  r.  Boudreaux,  6  Robinson, 
488),  the  question  was  discussed  whether  this  idea  of  Roman 
Law  still  prevailed  in  Louisiana,  and  it  was  held  that  it  did  not. 
It  was  very  important,  therefore,  in  the  view  of  primitive 
people  that  the  dead  should  be  properly  laid  in  a  decent  tomb, 
often  in  the  hotise  itself  or  connected  with  it,  and  that  offerings 
of  food  and  libations  of  drink  shoiild  be  made  to  them.  Other- 
wise, they  would  be  restless  and  unhappy  and  would  wander  and 
complain.  So  around  these  tombs,  there  grew  iip  a  certain  mass 
of  customary  observances  which  was  felt  to  be  binding  as  a 
kind  of  law.  The  dead  ancestor  still  lived  as  an  object  of  rever- 
ence and  an  object  of  care. 

The  Homeric  poems  abound  with  illustrations  of  the  reverence 
paid  to  ancestors  and  so  do  the  Hebrew  Scriptures.  As  late  as 
the  third  centurv  before  Christ,  Leonidas  of  Tarentum  wrote  a 
little  idyl  which  has  been  paraphrased  by  Mr.  Alfred  Austin  in 
this  way: 

"  And  when  I  shall  no  more  hear 

Grasshopper  or  chanticleer. 

Strew  green  bay  and  yellow  broom 

On  the  silence  of  my  tomb ; 

And  still  giving  as  you  gave, 

Milk  a  she-goat  at  my  grave, 

For  though  life  and  joy  be  fled 

Dear  are  love-gifts  to  the  dead." 
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To  this  may  be  added  the  custom  of  the  Sacred  Fire,  which 
we  fiiid  among  all  these  primitive  people.  Around  the  domestic 
hearth  there  likewise  grew  up  a  kind  of  body  of  customary  doc- 
trine, partly  religious  and  partly  legal,  as  to  this  Fire,  and  its 
consecrated  character.  It  was  not  a  mere  convenience.  It  as- 
sumed a  sacred  significance  and  became  an  object  of  reverence. 
^0  impropriety  was  to  be  committed  in  its  presence,  nothing; 
indecent  or  unclean.  And  so  the  domestic  hearth  became  a 
iloinestic  altar,  as  to  which  there  were  rules  which  may  be  con- 
j^idered  as  a  kind  of  law\ 

'Jo  these  may  be  added  the  custom  of  the  Common  Meal. 
This  was  not  only  an  occasion  for  satisfying  hunger  and  thirst, 
but  it  represented  a  communion  between  the  living  and  the  dead. 
Offerings  of  food  and  libations  of  wine  were  made  to  the  house 
spirit^.  They  were  supposed  to  be  gratified  by  the  sweet  savor 
of  these  offerings,  and  the  offerings  were  made  with  reverential 
ceremony.  I  understand  that  some  people  to-day  ridicule  the 
idea  of  s*iying  grace  before  a  meal,  especially  when,  as  often 
happens,  the  person  who  says  it  has  no  special  religious  con- 
victions. It  is  probably  a  custom  that  has  come  down  from 
the  remotest  times,  when  perhaps  on  the  pastoral  plains  of  Asia 
a  family  never  sat  down  to  a  meal  in  the  presence  of  the  domestic 
hearth  imtil  the  House  Father  had  made  a  prayer  and  an  offering 
of  bread  and  wine  to  his  ancestral  gods. 

And  so  around  the  ancestral  tomb  and  the  consecrated  hearth 
and  the  communion  of  the  common  meal,  there  grew  up  the 
primitive  family,  the  unit  of  social  life  and  civilization,  and  the 
first  prominent  object  in  the  law  of  persons — an  institution  that 
can  only  be  understood  by  remembering  how  it  was  held  to- 
gether by  these  customary  observances. 

You  will  remember  that  the  idea  of  worshiping  ancestral 
spirits  led  to  the  making  of  images  which  were  supposed  to 
represent  such  household  gods.  These  little  images  seem  to 
have  been  a  part  of  the  family  possessions  among  primitive  peo- 
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pie  and  to  have  had  great  value.  I'hus,  we  are  told  in  the  book 
called  Genesis^  that  when  Jacob,  with  his  family,  left  the  house 
of  his  father-in-law  Laban,  Rachel  carried  off  some  of  these 
images  belonging  to  her  father  and  sought  to  keep  them.  She 
probably  hoped  in  this  way  to  acquire  some  rights  of  family 
worship,  to  which  she  attached  great  importance.  Other  indica- 
tions of  the  same  kind  are  found  in  a  much  later  period  of 
Hebrew  history. 

In  the  books  of  Judges,  Samuel,  Kings,  Zechariah,  and  £ze- 
kiel,  these  images,  called  teraphim,  are  alluded  to,  and  the 
most  persistent  efforts  in  behalf  of  monotheism  could  not  quite 
prevent  their  use. 

The  same  custom  was  found  among  our  Aryan  ancestors^ 
and  from  the  earliest  to  the  latest  times,  the  images  or  house- 
hold gods  in  Rome,  for  example,  were  the  object  of  great  rever- 
ence. As  late  as  the  time  of  Horace,  we  find  frequent  allusiotiB 
to  them  in  literature,  as  in  his  beautiful  ode  to  Phidyle,  that 
little  maid  whom  he  celebrates,  and  whom  he  represents  as 
crowning  with  merely  simple  flowers  her  tiny  gods  of  hearth 
and  home.     And  he  adds  what  might  be  paraphrased  as  follows : 

*'The  shy  penates  saw  well  pleased 
Her  hands  so  fair,  her  honest  eyes, 
Nor  asked  from  her  the  splendid  smoke 
Of  altars  red  with  sacrifice." 

These  little  gods  were  known  in  Russia,  in  Germany,  in  Scot- 
land and  Ireland.  They  were  the  Little  People,  the  Brownies, 
the  Hobgoblins;  frowned  upon  by  the  Church,  somewhat  re- 
duced in  circumstances,  but  still  secretly  cherished  and  believed 
to  be  ready  to  help  those  who  were  kind  to  them.  It  is  quite 
possible  that  the  word  hobgoblin  meant  at  first,  a  genial  little 
family  god  of  the  Hob,  or  that  part  of  the  hearth  on  which  the 
kettle  rested. 

And  as  these  house-spirits  seem  to  have  been  among  the 
earliest  objects  of  reverence,  so  they  endured  in  one  form  or 
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other  down  to  a  very  late  period-  Not  only  was  there  in  Israel 
a  constant  struggle  to  prevent  their  worship,  but  we  find  the 
same  trouble  in  early  Christianity.  A  century  after  Christianity 
had  become  the  established  religion  of  the  Empire,  Tbeodosius 
found  it  necessary  to  prohibit  the  worship  of  these  household 
gods.  It  is  believed  that  All  Saints'  Day  has  really  been  founded 
upon  this  idea  and  allowed  by  the  church  as  a  kind  of  compro- 
mise, a  theory  that  leads  Dr.  Heam  to  say  (Aryan  Household, 
page  62) :  "Thus  every  Parsee  who  still  makes,  after  the  manner 
of  his  fathers,  the  yearly  feast,  and  oifers  the  usual  clothing 
for  the  souls  of  the  departed ;  every  Spaniard,  who,  on  the  an- 
niversary of  his  bereavement,  brings  j;o  the  tomb  of  the  lost  one 
his  oflFering  of  bread  and  wine ;  every  Parisian,  who,  with  loving 
hand,  Idys  upon  the  grave  the  garland  of  immortelles — ^imcon 
sciously  continues  the  tradition  of  the  times  when  Zeus,  and 
Jupiter,  and  Indra  were  not;  but  when,  on  the  plains  of  Bokhara, 
or  on  the  rich  pastures  of  high  Pamir,  the  common  progenitors 
of  our  race  did  homage  to  the  dwellers  in  the  spirit-world,  and, 
above  all,  oflFered  their  daily  orisons  to  their  own  forefathers 
upon  the  holy  hearth." 

We  have  drifted  far  away  from  the  ideas  of  primitive  peo- 
ple in  these  matters,  and  perhaps  do  not  remember  and  rever- 
ence our  ancestors  as  much  as  we  might.  Yet  from  the  point  of 
view  of  modem  physiology  and  philosophy,  they,  may  still  abide 
with  us  in  curious  ways;  and  we  may  agree  that  there  is  truth  as 
well  as  poetry  in  what  Maeterlinck,  the  latest  of  modem  mystics, 
is  trying  to  express  when  he  says: 

"And  further,  we  know  that  the  dead  do  not  die.  We  know 
that  they  are  to  be  found  in  the  houses,  the  habits  of  us  all; 
that  there  is  not  a  gesture,  a  thought,  a  sin,  a  tear,  an  atom  of 
acquired  consciousness  that  is  lost  in  the  depths  of  the  earth; 
and  that  in  the  most  insignificant  of  our  acts,  our  ancestors  arise^ 
not  in  their  tombs,  where  they  move  not,  but  in  ourselves, 
where  they  always  live."* 

•The  Treasures  of  the  Humble,  p.  141. 
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Pursuing  the  subject  of  the  primitive  family,  we  need  not 
dwell  on  that  form  of  relationship  which,  among  some  races,  has 
been  calculated  only  through  the  female  line.  The  primitive 
race  Avith  whom  we  are  dealing  had  as  a  rule  the  institution 
w^e  know  as  the  Agnatic  Family,  that  is  to  say,  a  groiip  in  which 
kinship  was  reckoned  only  through  the  male  line.  This  word 
family  had  a  wider  meaning  than  it  has  to-day  with  us,  and 
signified  not  only  the  group  of  Agnates  related  through  the 
male  line  and  living  under  the  paternal  authority,  but  also  the 
rights  and  property  of  the  group.  At  the  head  of  this  family 
was  the  House  Father  with  that  paternal  power  which  is  such  a 
prominent  feature  in  ancient  law.  The  House  Father  was  in 
relation  to  the  group  at  once  prophet,  priest,  and  king.  As 
prophet,  he  was  a  teacher  who  preserved  and  handed  down  the 
results  of  observation  and  experience;  as  priest  he  conducted  the 
family  worship;  as  king  he  was  the  sovereign  of  the  group. 

And  in  order  to  understand  the  essentials  of  the  primitive 
family  or  household,  its  organism  as  a  kind  of  corporate  body 
must  be  remembered.  The  House  Father  was  indeed  head  and 
master,  and  as  such  held  a  kind  of  office,  but  all  the  member-* 
of  the  group  were  interested  and  had  their  rights,  as  we  shall 
sec  when  we  come  to  the  subject  of  property  in  early  law. 

So  also,  we  find  very  early  glimpses  of  the  Family  Council, 
or  Family  Meeting,  which  lias  come  down  to  us  through  Rome, 
P  ranee,  and  Spain,  and  Avhich  was  probably  based  in  its  origin 
on  the  idea  that  the  family  was  a  kind  of  body  corporate,  and 
in  certain  emergencies  the  members,  or  what  we  might  call  the 
corporators,  should  be  consulted.  Three  or  four  years  ago,  we 
might  have  thought  that  the  origin  of  the  family  meeting  was 
something  possessing  little  inte^re^^t,  but  to-day  some  thirteen 
millions  of  people  subject,  more  or  less,  to  the  dominion  of  the 
United  States  possess  this  institution  as  a  part  of  their  municipal 
law.  It  exists  in  Louisiana,  Porto  Rico,  Cuba,  and  the  Philip- 
j)ines. 
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The  Civil  Code  of  Spain  of  1889,  which  is  the  foundation  of 
private  law  in  civil  matters  in  our  new  possessions,  contains 
minute  provisions  in  regard  to  the  family  council,  constituted 
for  the  purpose  of  taking  care  of  the  person  and  property  of 
minors  or  incapacitated  persons,  to  watch  over  the  procedure  of 
the  guardians  and  generally  to  advise  and  assist  the  court  in  the 
.  administration. 

This  family  meeting  is  an.  interesting  survival  and  descend- 
ent  of  an  institution  found  among  all  primitive  Aryan  people. 
As  a  rule,  almost  without  exception,  the  number  of  this  council 
is  the  same,  that  is  five.  Some  have  thought  that  this  number 
might  have  been  suggested  by  that  primitive  numeration  of  the 
fingers  of  the  hand  that  has  left  so  strong  a  trace  upon  the 
history  of  mankind  in  other  mattero,  as  in  mathematics,  weights, 
and  measures.  We  are  told  that  family  councils  existed  among 
primitive  people  in  India,  Persia,  Greece,  Gaul,  and  Ireland. 
Some  have  thought  that  the  Reeve  and  four  men,  or  five  in  all, 
wlio  governed  the  early  English  township  represented  an  idea 
of  the  same  kind.  In  early  Roman  history,  the  family  meeting 
played  a  great  part.  The  struggle  for  existence  was  very  severe, 
and  the  custom  of  exposing  children  because  there  was  no  means 
for  their  support  prevailed  in  very  early  times  in  Rome  as  it 
did  among  many  other  primitive  people,  and  the  rule  was  that 
a  father  could  not  thus  expose  a  son  or  eldest  daughter  except  on 
the  advice  of  a  family  meeting. 

We  see  at  once  also  why  the  paternal  power,  extending  as  we 
are  told,  even  to  life  and  death,  which  has  seemed  to  some  such 
a  strange  institution,  was  logical  enoiigh  in  archaic  times.  It 
was  simply  the  sovereignty  over  the  family  group  relating  back 
to  a  time  when  this  group  was  like  a  little  commonwealth  and 
the  power  of  life  and  death  resided  in  the  sovereign  head,  th^. 
Pater  Familias.    Such  a  power  must  reside  somewhere. 

It  was  a  power  that  prevailed  among  many  primitive  people 
♦of  Semitic  as  well  as  of  Aryan  descent.     When  Abraham  pro- 
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posed  to  slay  his  son  Isaac,  he  was  probably  exercising  this  power,, 
and  we  are  told  that  he  was  interrupted  by  a  suggestion  of  divine- 
origin.  Among  the  legends  of  Greece,  we  have  the  story  of 
Iphigenia  embodying  the  same  idea.  Her  father,  Agamemnon, 
was  about  to  oifer  her  up  as  a  sacrifice  to  appease  the  divinities 
of  wind  and  wave  when  she  was  rescued  and  carried  away  by  a 
benevolent  goddess.  Gains,  in  his  Commentaries  (1-55),  remarks* 
upon  the  extent  and  vigor  of  this  paternal  power  among  the 
Eoman  people,  yet  he  notices  also  that  the  people  of  Galatia  had 
an  institution  of  the  same  general  kind.  This  institution  was 
referred  to  by  St.  Paul  in  his  Epistle  to  the  Qalatians  (Chap.  4)^ 
where  he  uses  it  as  an  illustration,  saying,  "that  the  heir  as 
long  as  he  is  a  child  differeth  nothing  from  a  servant,"  being 
like  a  servant  or  slave  in  the  power  of  the  House  Father. 

The  Galatians,  as  you  know,  were  a  Celtic  people  who  had 
come  down  into  Asia  from  the  neighborhood  of  the  Danube,  and. 
without  doubt  brought  this  custom  wilii  them. 

The  House  Mother  also  was  a  prominent  figure  in  primitive 
life.  She  naturally  had  important  duties  to  discharge  in  the 
domestic  sphere,  and  one  of  these  duties  was  to  guard  and  main- 
tain the  fire  on  the  domestic  hearth.  She  thus  became  in  a. 
way  a  kind  of  priestess,  though  not  in  her  own  right;  and  when, 
we  remember  the  importance  attached  to  her  duties,  and  the 
large  extent  also  of  the  paternal  power,  we  may  better  appreciate 
the  wide  meaning  of  the  commandment  to  honor  thy  father  and 
thy  mother. 

,  And  remembering  also  the  quasi-corporate  character  of  the- 
family  and  its  estate,  we  can  appreciate  the  intense  desire  among 
these  primitive  people  which  we  find  expressed  in  so  manv 
ancient  writings  that  there  should  be  sons  to  maintain  the  house- 
hold, to  celebrate  its  religious  rites,  and  to  continue  its  secular 
administration;  sons  who  should  be  received  into  the  family  with 
fit  ceremony,  and  given  a  name,  after  having  been  sprinkled 
with  the  holy  water  of  lustration.     Tn  the  earliest  literature  of 
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India^  of  Palestine,  of  Greece,  and  Rome,  we  find  everywhere  the 
expression  of  this  powerful  feeling.  The  Hindu  law  declared 
that  the  perfect  man  from  this  point  of  view  consisted  of  him^ 
self,  his  wife,  and  his  son.  The  Indian  law  book,  called  the 
Institutes  of  Manu,  sings  the  praises  of  the  House  Mother  and 
seems  to  lay  down  the  doctrine  that  it  is  only  by  maintaining'^ 
the  family  in  its  integrity  that  any  of  its  members  can  attaiu 
immortality.  It  must  not  be  allowed  to  fail  lest  those  here  pres- 
ent and  those  who  had  gone  before  should  alike  miss  the  benefit 
of  this  associated  life.  Hence  came  the  desire  to  have  a  legiti- 
mate son  who  could  maintain  the  institution  and  its  work  as  a 
matter  of  worship,  government,  and  administration,  and  henc«> 
the  various  methods  originating  among  these  primitive  peoplij 
of  perpetuating  the  family  in  case  the  House  Mother  had  ihf 
son.  For  example;  the  institution  of  Leviration  seems  to  have 
been  well  known  among  Aryan  as  well  as  Semitic  people,  and 
is  the  same  alluded  to  in  the  gospel  of  Mark  (12:  19),  in  the 
problem  propounded  to  Jesus  by  the  Sadducees.  If  the  husband 
died  leaving  no  son,  the  widow  would  marry  his  brother;  and 
in  the  problem  referred  to.  the  woman  had  thus  married  seven 
brothers  in  succession.  But  the  principal  method  of  perpetuat- 
ing the  family  was  by  the  custom  of  adoption  which  we  find  pre- 
the  family  was  by  the  custom  of  adoption  which  we  find  pre- 
vailing among  all  these  early  people  and  regulated  by  elaborate 
provisions  which  indicate  its  object  and  show  how  it  was  intended 
to  preserve  the  integrity  of  the  family  group  so  that  neither  its 
religious  rites  nor  its  secular  administration  should  come  to  an 
end. 

It  may  be  noted  that  in  the  year  1869,  after  the  Sepoy  mutiny 
had  been  put  down  and  the  British  government  had  taken  tlie 
place  of  the  East  India  Company,  Lord  Canning,  the  governor- 
general,  had  occasion  to  issue  a  proclamation  conceding  to  the 
native  princes  the  right  of  adoption.  (Lord  Roberts:  Forty-one 
Years  in  India.) 

These  things  throw  a  curious  light  upon  what  might  other- 
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wise  be  obscure  in  early  writings.  For  example,  alluding  again 
to  the  story  of  Abraham,  we  catch  a  glimpse  of  the  difference 
between  Sarah,  the  House  Mother,  and  her  promised  son  Isaac, 
on  the  one  hand,  and  the  servant  Hagar  and  her  son  Ishmael  on 
the  other.  Abraham  dotes  on  Ishmael,  and  he  prays  to  the 
family  God,  ^'O  that  Ishmael  might  stand  before  Thee," — ^thac 
is,  that  he  might  have  the  status  of  a  real  son  of  the  family  and 
j)erpetuate  its  worship  as  well  as  its  affairs.  The  prayer  is 
denied;  Isaac  is  born  and  assumes  the  office;  and  Ishmael  i? 
iinally  sent  away  to  found  a  different  family. 

The  primitive  family  also  included  in  its  groiip  many  other 
pei*sons,  subject  in  some  way  to  the  power  of  the  House  Father. 
Slaves  were  numeroiis  and  had,  no  doubt,  a  certain  protection 
in  the  fact  that  they  were  humble  members  of  the  family,  and, 
so  to  speak,  children  of  an  inferior  sort.  And  the  stranger  within 
the  gates  was  a  frequent  figure.  If  once  received,  he  acquired 
at  least  temporary  rights.  Thus  in  the  Odyssey*  we  find  Ulys- 
ses wrecked  on  an  island  and  going  in  his  forlorn  condition  to  the 
house  of  the  prince  Alcenous,  and  seating  himself  in  great 
humility  as  a  suppliant  in  the  ashes  of  the  hearth.  He  had  no 
more  right  there  than  a  hunted  deer;  but  when,  on  motion  of 
one  of  the  family  group,  the  suppliant  was  invited  to  the  table, 
be  became  for  tlie  time  being  the  stranger  mthin  the  gates,  and 
so  long  as  he  abode  there  had,  so  to  speak,  the  freedom  of  th(; 
little  commonwealth. 

As  the  family  multiplied  and  was  subdivided  into  collateral 
stocks,  there  came  to  be  formed  what  was  called  the  Gens,  a 
group  of  families  claiming  Agnatic  consanguinity.  We  may 
use  tliis  word  Gens  as  being  perhaps  the  most  accurate,  though 
some  writers  use  the  word  Clan  and  others  the  word  Kin.  The 
(jous  in  turn  had  its  recognized  leadei'ship,  its  common  worship 
of  some  hero  or  Eponym  who  was  claimed  as  ancestral  founder, 
its  special  religious  rites,  its  jurisdiction  over  property,  and  es- 

*Book  7, 189. 
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pecially  common  concerns  and  morals.  The  heads  of  the  families* 
in  each  Gens  were  known  as  the  Gentiles  in  the  proper  sense 
of  that  word. 

We  are  told  that  patrician  Kome  in  its  earliest  days  was  a  fed- 
eration of  Gentes.  They  might  be  likened  to  what  are  some- 
times called  the  great  houses  in  England,  siich  as  the  house  of 
Howard,  the  house  of  Percy,  the  house  of  Cavendish.  Such 
little  conmiunities  were  found  in  the  neighborhood  of  Athens 
and  were  eventually  united.  Tradition  says  that  those  Avhich 
existed  around  the  Tiber  were  organized  into  curiae,  and  these 
into  three  tribes. 

And  next  in  order  of  development  and  regimentation  came 
the  Ancient  City  of  which  Mr.  Fustel  de  Coulangee  has  written 
in  such  vivid  style,  and  of  which  Athens  and  Rome  are  the  most 
remarkable  examples.*  The  Ancient  City  was  fonned  by  d 
union  of  smaller  bodies  which  had  grown  up  from  the  family. 
Thus,  Sir  Henry  Maine  says  that  the  city  of  Rome  was  formed 
by  the  union  of  the  village  communities  that  had  grown  up 
around  the  Tiber,  communities  resembling  in  many  respects  those 
which  existed  in  India,  Greece,  Germany,  and  England  and  still 
survive  in  some  places  down  to  the  present  day,  notably  in 
Russia,  and  throw  a  good  deal  of  light  on  ancient  law  in  these 
matters.  The  Ancient  City  represented  the  highest  develop- 
ment of  government  in  ancient  times.  It,  too,  had  its  common 
worship,  its  sacred  fire  in  prytaneuni  or  vestal  temple,  its  public 
property,  its  customary  law  whose  roots  sprang  from  the  institu- 
tions of  patriarchal  times. 

And  this  City-State  was  something  more  than  a  collection  of 
buildings,  water-works,  and  sewers.  It  was  a  confederation  of 
all  that  was  most  sacred  in  customary  law  and  religion. 
It  was  the  household  of  the  tribes.  Its  members  were  united 
to  it  as  children  to  their  mother.  Their  passionate  patriotism 
taught  them  to  live  for  it  and  to  die  for  it.     And  hence  it  was 

•La  Cite  Antique,  17th  Ed. 
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that  exile  was  such  a  terrible  punishment.  We  can  fancy  a  man 
banished  from  Philadelphia  to  New  York  and  finding  some  con- 
solation or  compensation  for  such  a  calamity;  but  a  man  who  was 
banished  from  his  city  in  primitive  times  was  not  only  cut  oif 
from  political  citizenship  but  from  religious  communion.  It 
Avas  not  only  exile  but  excommunication. 

And  as  the  family,  the  gens,  the  curia,  the  tribe,  had  each  it* 
chief  and  high  priest,  so  the  ancient  city  had  its  magistrate, 
whether  king  or  consul,  who  exercised  sacerdotal  as  well  as  poli- 
tical functions. 

The  aEneid  of  Yirgil  takes  on  a  new  interest  in  the  light  of 
these  facts.  It  is  not  a  mere  story  of  adventure.  If  it  had  been, 
it  would  probably  not  have  exercised  the  powerful  influence  that 
it  did  both  on  classic  and  medieval  times.  We  read  it  as  boys, 
and  perhaps  miss  its  central  point.  It  is  the  story  of  "pious 
^Eneas," — ^whose  special  distinction  was  that  he  was  "pioiis" — 
and  driven  by  divine  impulse  and  steadfast  amid  the  temptations 
of  love  and  the  perils  of  sea  and  land,  he  persevered  and  fought 
his  good  fight  until  he  carried  the  gods  of  Troy  to  Italy  and  set 
them  up  in  the  shrine  of  Lavinium. 

In  view  of  such  a  development,  we  can  appreciate  the  logic 
of  the  long  and  severe  struggle  between  patricians  and  plebeians. 
Patricians  were  not  necessarily  more  wise  or  more  wealthy  than 
the  people  called  plebeians.  The  fundamental  distinction  re- 
lated back  to  the  law  of  the  Agnatic  Family.  The  patricians  or 
Populus  represented  in  theory  at  least  the  outgrowth  of  the 
primitive  families.  They  preserv'ed  the  family  customs;  they 
maintained  the  religious  ceremonies;  they  claimed  for  a  long  time 
a  monopoly  of  burgess  rights,  of  sacred  mysteries,  and  of  the 
knowledge  of  customary  law. 

The  Plebs,  on  the  other  hand,  broadly  speaking,  included 
a  large  and  rapidly  increasing  number  of  inhabitants  who  did  not 
at  first  possess  any  claim  to  the  peculiar  privileges  from  family 
descent,  real  or  assumed.     Whether  they  were  subjugated  peo- 
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T)le,  Strangers  who  had  come  to  Rome  as  immigrants,  or  depend- 
ents who  had  left  their  condition  of  clientage,  they  belonged  to 
no  Gens  in  the  primitive  sense,  had  in  theory  no  share  in  the 
religious  ceremoniee  or  in  the  jiis  sacrum;  no  place  in  the 
comitia  of  the  burgesses ;  no  share  in  the  executive  or  legislative 
goveiTiment.  In  the  language  of  the  present  day,  we  might  call 
them  Gutlanders.  From  this  point  of  view  the  history  of  Rome 
for  centuries  is  a  history  of  the  struggle  by  which  the  plebeians 
finally  attained  a  measure  of  political  and  social  right,  and  the 
power  of  the  Clans  yielded  to  the  superior  authority  of  the  city. 

As  for  artificial  or  legal  persons,  we  may  perceive  in  primitive 
law  the  germs  of  the  modem  corporation.  We  find  in  India 
guilds  of  artisans  and  societies  of  tradespeople,  whose  by-laws  had 
binding  force.  The  same  tendency  is  seen  in  Greece,  where 
there  were  friendly  societies  of  many  kinds  and  perhaps  traces 
of  what  might  be  called  industrial  insurance.  The  stringent 
character  of  archaic  ideas  as  to  family  and  clan  tended  to  force 
into  some  association  the  outsiders  who  had  no  Gentile  rights, 
and  it  may  well  be  that  the  great  development  of  the  law  of 
oori)orations  in  lioman  jurisprudence  was  promoted  and  assisted 
in  this  way. 

Of  course,  raiich  more  might  be  said  about  primitive  ideas  of 
the  law  of  Persons,  including  some  customary  rules  concerning 
husband  and  w4fe,  parent  and  child,  guardian  and  ward,  master 
and  sen^ant,  but,  fortunately  for  you,  I  am  not  writing  a  book, 
and  we  may  now  hasten  on  to  the  primitive  law  of  Property. 

Much  of  the  primitive  law  of  those  things  in  regard  to  which 
persons  may  have  proprietaiy  rights  is  involved  in  obscurity  and 
has  been  the  subject  of  conjecture.  There  has  been  much  dis- 
cussion as  to  whether  the  idea  of  individual  property  or  that  of 
common  property  came  first.  However  this  may  be,  it  can  safely 
be  affirmed  that  the  sacred  character  of  the  household  domicile 
and  the  ancestral  tomb,  tended  to  establish  a  right  of  property 
in  such  objects,  which  would  soon  extend  to  whatever  else  waa 
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possessed  and  used  by  the  family  group.  Such  property  woulcF 
naturally  have  been  acquired  by  occupancy;  and  long  possession 
would  ripen  into  something  like  our  modem  title  by  prescription. 
The  physical  elements  of  such  property  would  be  simple.  It 
would  consist  of  houses  and  lands,  or  the  right  to  occupy  certain 
lands,  w^ith  their  landmarks  sacred  among^  all  primitive  people ; 
slaves  wherever  slavery  prevailed,  domestic  animals  concerned 
in  pastoral  or  agricultural  operations,  with  implements  and  arms. 
These  would  be  the  elements  of  something  like  a  settled  and 
orderly  life,  as  distinguished  from  the  merely  vagabond  existence 
of  savages. 

We,  therefore,  find  in  the  earliest  times  much  importance' 
attached  to  these  elementary  objects  of  property  which  were 
considered  so  essential  to  family  life.  In  early  Konian  law, 
such  things  were  called  Re^  Maiicipi,  and  could  only  be  acquired 
and  alienated,  in  a  contractual  way,  by  various  ceremonies  which 
were  considered  sacramental  in  their  character.  Such  cere- 
monies may  seem  very  technical  nowadays,  but  they  had  at  least 
this  meaning,  that  the  property  was  the  property  of  the  family 
and  really  constituted  a  kind  of  corporate  property  in  which 
many  persons  were  interested,  either  immediately  or  remotely. 
In  relation  to  tliis  property,  the  House  Father  was  the  only 
person  who,  as  we  might  say  nowadays,  was  sui  juris^  all  the 
rest  of  the  group  being  under  his  power,  tutelage,  or  guardian- 
ship. Whatever  they  acquired  was  acquired  for  him,  so  long 
as  he  occupied  his  position.  We  wonder  sometimes  at  tho 
strictness  of  tliis  rule,  for  example,  in  Ancient  Rome,  and  its- 
long  persistence,  but  it  may  be  understood  if  we  remember  its 
origin.  The  House  Father  might  be  compared  to  the  president 
or  managing  director  of  a  corporate  body.  All  the  property  was 
the  property  of  that  body  of  which  he  was  the  head  and  master. 
Everything  accpiired  by  any  member  fell  into  the  common  fund 
and  was  said  to  be  for  the  father,  but,  strictly,  not  for  him  in  hi^ 
private,  but  in  his  representative  capacity. 

We  are  told  that  in  India,  the  House  Father  might  divide- 
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the  estate  before  his  death  and,  as  it  were,  abdicate  his  office 
in  whole  or  in  part.  And  probably  the  same  custom  prevailed 
among  Semitic  people.  This  may  explain  the  request  of  the 
prodigal  son  in  the  parable  when  he  said  to  his  father:  "Father, 
give  me  the  share  of  goods  that  cometh  to  me."  Such  a  re- 
quest from  a  son  to-day  in  Georgia  would  be  considered  some- 
what exorbitant,  but  the  father  in  the  Scripture  story  does  not 
seem  to  have  been  at  all  surprised.  And  when  the  prodigal, 
having  wasted  his  share  in  reckless  dissipation  in  a  far  country, 
returned  home,  we  are  told  that  the  elder  brother  complained  of 
the  reception  which  was  extended  to  the  wanderer.  But  the 
House  Father  replied:  "Son,  thou  art  always  with  me  and  all 
that  I  have  is  yours,"  which  was  strictly  true  from  the  point 
of  view  of  primitive  Uw. 

As  we  have  seen,  the  gens  also  might  have  common  property, 
and  so  eventually  might  the  city.  With  the  formation  of  the 
city  came  the  concept  so  important  dovra  to  the  present  day,  of 
the  difference  between  public  and  private  property,  and  between 
property  in  commerce,  and  which,  therefore,  might  be  sold  or 
encumbered  in  some  way,  and  property  out  of  commerce  which 
could  not  be  so  dealt  with  as  a  matter  of  public  policy. 

One  of  the  most  common  methods  of  transmitting  property 
is  by  siiccession  or  devolution  in  case  of  death.  In  primitive 
law,  as  will  be  seen  from  the  foregoing  considerations,  sueli 
devolution  would  result  from  the  very  nature  of  the  family  and 
the  clan.  The  property  was  quasi-corporate  in  its  character. 
When  the  House  Father  passed  away  and  joined  his  ancestors  m 
the  underworld,  his  proper  Agnatic  successor  took  his  placr\ 
We  can  see  at  once  why  it  has  been  considered  that  tlie  right  to 
make  a  will  is  not  a  natural,  but  a  civil  right.  We  arc  told  that 
in  the  early  Sanpcrit  language  which  our  progenitors  may  have 
spoken  before  they  separated,  there  was  no  word  signifying  a 
will  or  testament.  The  word  was  not  required.  The  heirs,, 
whether  by  birth  or  adoption,  were  well  known.     The  estate- 


Digitized  by 


Google 


190  17  GEORGIA   BAB  ASSOCIATION. 

would  be  a  tangible  one  requiring  no  administration.  When 
the  House  Father  passed  away,  his  heirs  would  succeed  to  the 
estate  and  to  all  its  duties  and  liabilities,  religious  or  secular. 
We  find  the  order  of  succession  practically  the  same  in  early 
India  as  in  early  Greece  and  Eome, — ^first^  the  son  or  sons,  then 
the  grandson  or  grandsons,  then  the  Agnatic  collaterals  called^ 
as  we  have  seen,  Gentiles.  In  this  respect,  the  early  law  books  of 
the  East  and  the  Twelve  Tables  of  Rome  agree. 

But  in  time  the  power  to  make  a  will  began  to  be  found  useful 
and  proper.  Wills  were  well  known  in  Athens  in  the  time  of 
Solon.  In  the  early  days  of  Rome  the  owner  of  an  estate  could 
only  make  a  testamentary  disposition  of  it  with  the  consent  of 
the  community  given  in  the  comitia  calata,  and  when  the  Twelve 
Tables,  perhaps  in  imitation  of  the  laws  of  Solon,  declared  that 
the  provisions  of  a  will  as  to  property  or  ^ardianship  should 
be  the  law,  they  took  an  important  forward  step  in  the  process 
of  modifying  the  old  order  of  clanship  and  extending  the  per- 
sonal liberty  of  testation  under  the  protection  of  the  higher 
power  of  the  city. 

Yet  it  was  always  deemed  unwise  and  undutiful  to  exercise 
this  testamentary  power  in  such  a  way  as  to  leave  one's  family 
unprovided  for.  Some  interest  of  the  membei's  of  the  family  in 
the  quasi-corporate  property  was  always  recognized  in  some  way; 
and  this  idea  lies  at  the  foundation  of  the  system  of  forced  heir- 
ship which  is  in  full  vigor  to-day  in  a  large  part  of  the  civilized 
world.  In  France  and  Spain,  for  example,  and  in  our  new 
possessions,  the  children  of  a  testator,  or,  where  there  are  no 
children,  the  parents  have  a  legitimate  portion  in  the  estate  of 
which  they  cannot  be  deprived  by  will  except  under  extraordi- 
nary circumstances.  Thus,  the  Spanish  Code  of  1889,  in  force 
in  Porto  Rico,  Cuba,  and  the  Philippines,  in  articles  806-822, 
describes  this  legitimate  portion,  and  provides  for  its  ascertain- 
ment and  enforcement. 

Another  method  of  acquiring  or  alienating  property  is  by  the 
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effect  of  obligations,  and  it  has  been  recognized  from  very  early 
times  that  obligations  may  arise  either  ex  contractu  or  ex  delictv. 
In  the  earliest  times,  individual  contracts  were  very  few  in  num- 
ber. Such  dealings  as  there  were  would  be  more  likely  to  arise 
between  family  groups  or  gentile  clans,  and  resembled  negotia- 
tions under  public  rather  than  under  private  law;  yet  in  very 
early  times  we  find  allusions  to  the  contract  of  sale  and  the  con- 
tract of  exchange. 

The  contract  of  pledge  also  makes  its  appearance  at  a  very 
early  day  and  appears  to  have  long  antedated  the  contract  of 
what  we  would  call  a  mortgage.  We  find  in  the  Mosaic  law  a 
recognition  of  tlie  fact  that  pledges  were  made  as  security  for 
debt,  and  there  was  a  prohibition  against  taking  in  pledge  the 
domestic  millstone  which  was  used  for  grinding  the  food  of 
the  family;  just  as  to-day,  we  have  in  modem  states  an  exemption, 
of  tools  of  trade  from  seizure  for  debt,  or  as  in  England,  in  early 
days,  there  was  the  exemption  of  "wainage." 

The  early  Greeks  were  a  very  busy  commercial  people  and 
very  keen  in  the  invention  of  methods  of  utilizing  credit.  They 
understood  the  contract  of  bottomry,  as  well  as  those  of  pledge 
and  mortgage.  Many  technical  words  connected  with  the  bor- 
rowing of  money  and  securing  its  repayment  in  some  way  are  of 
Greek  origin.  When  men  in  Xew  England  talk  about  borrow- 
ing money  and  hj-pothecating  something  to  secure  the  loan,  a 
very  common  phrase  in  that  part  of  the  country,  they  are  using 
a  word  of  Greek  origin,  the  word  hypotheca  being  used  in  Greece 
and  then  adopted  in  Rome  to  signify  such  a  transaction.  So, 
when  to-day  we  mortgage  a  piece  of  real  estate  to  secure  a  debt, 
and  the  debt  remains  unpaid,  it  may  be  collected  by  what  is 
called  in  many  different  countries  an  hypothecary  action.  And 
again,  when  a  piece  of  real  estate  is  ple<^lged  and  delivered  to  the 
pledgee  so  that  he  may  hold  it  as  security  and  aopl  v  its  revenues 
to  the  debt,  the  contract  is  still  called  in  some  modern  countries 
bv  its  Greek  name  of  antichresis. 
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Having  said  thus  much  about  Persons  and  Things,  we  may  de- 
vote  a  few  moments  to  the  third  division  of  jurisprudence,  which, 
it  will  be  remembered,  relates  to  Actions  or  Procedure. 

The  archaic  man  knew  little  of  procedure  as  we  are  accustomed 
to  understand  it.  In  the  first  place,  it  seems  to  have  been  very 
diflicult  for  primitive  people  to  attain  to  the  conception  of  some 
outside  and  higher  human  power  that  might  be  appealed  to  to 
arbitrate  a  dispute.  And  in  the  second  place,  it  seems  to  have 
been  equally  difficult  to  devise  some  plan  by  which  this  outside 
and  higher  power  might  acquire  jurisdiction  over  person  or 
property.  We  need  not  wonder,  however,  at  the  slow  progress 
that  was  made  in  this  direction  when  we  remember  how  our 
forefathers  in  England  wrestled  with  the  question  of  compelling 
an  accused  person  to  plead,  or  compelling  a  defendant  to  appear 
in  the  Court  of  Chancery. 

In  the  primitive  family,  the  House  Father,  with  the  advice 
of  the  family  council,  could  in  early  times  do  what  was  necessary 
for  enforcing  the  ordinary  duties  of  life,  and  legal  procedure, 
as  we  understand  it,  could  hardly  exist.  Xearly  seven  centuries 
before  our  era,  the  Horatii  had  fought  with  the  Curatii  and  had 
overcome  them.  The  tragic  legend  declares  that  the  survivor, 
Horatiu?,  slew  his  sister,  who  had  upbraided  him  for  the  death 
of  her  lover.  For  this  deed,  he  was  brought  to  trial  by  the  city, 
but  his  father  protested  that  he  had,  as  father,  investigated  the 
case  and  exonerated  his  son  from  blame.  The  trial  proceeded, 
however,  but,  partly  perhaps  on  account  of  this  objection  to  the 
jurisdiction,  and  partly  on  account  of  the  high  reputation  of  the 
accused,  he  was  acquitted.  The  legend  may  or  may  not  be  au- 
thentic, but  it  gives  a  glim])se  of  the  paternal  jurisdiction  and 
possibly  of  the  beginning  of  tlie  long  struggle  in  which  it  was 
eventually  to  be  entirely  superseded  by  the  power  of  the  State. 

Wo  find  in  Livy  an  example  of  the. jurisdiction  of  the  family 
tribunal  on  the  one  hand  and  of  the  city  on  the  other.  The  city,, 
through  her  judicial  power,  enforced  against  the  men  of  Rome 


Digitized  by 


Google 


THE  LAW    OF  PRIMITIVE   PEOPLE.  193 

the  stringent  prohibitions  concerning  Bacchanalian  orgies;  but 
inaiiraiich  as  women  were  not  justiciable  in  the  tribunals  of  the 
^ity,  they  were  left  to  be  dealt  with  by  their  husbands  and  fathers 
under  the  primitive  law  of  the  family  tribunal. 

As  the  family  groups  developed  arid  became  associated  in  tho 
conmuinity  and  the  tribe,  the  elders  and  chiefs  would  assume 
the  administration  of  justice;  and  in  the  further  course  of  time, 
the  city  formed  by  the  confederation  of  these  larger  groups  would 
develop  its  judicial  power. 

First  came  the  development  of  some  kind  of  criminal  justice. 
The  most  common  offenses  would  be  those  of  violence,  such  as 
assault,  maiming,  homicide,  and  robbery. 

It  soon  came  to  be  felt  that  one  should  not  take  the  law  into 
his  own  hands  by  process  of  self-help,  as  we  might  now  say, 
l)ut  that  some  collective  power  should,  if  possible,  arbitrate  be- 
tween man  and  man,  and  even  between  families  and  clans. 
We,  therefore,  find  the  idea  of  composition  of  the  blood  feud 
and  of  other  wrongs,  by  the  payment  of  certain  sums  of  money, 
ever>n;\'here  underlying  the  beginnings  of  what  we  now  call 
criminal  procedure,  as  well  as  the  civil  procedure  we  now  liavo 
in  suits  for  damages  for  injury  to  person  and  property. 

Considerations  of  this  kind  may  explain  the  institution  known 
as  Cities  of  Kefuge  among  the  Hebrews,  the  establishment  of 
which,  under  the  Mosaic  law,  seems  to  have  been  a  step  of  dis- 
tinct progress  in  this  regard.  Wilful  murder  in  Israel  was 
punished  with  death,  but  for  involuntary  homicide,  there  were 
Cities  of  Kefuge.  The  unfortunate  man  who  thus  sought  asylum 
from  the  avenger  of  blood,  that  is,  from  some  member  of  the 
family  of  the  deceased  who  was  pursuing  him,  was  submitted  to 
a  judicial  investigation,  and  if  the  results  were  favorable,  allowed 
to  remain  in  asylum  on  certain  conditions  and  for  a  certain  time. 
His  temporary  status  seems  to  have  been  a  kind  of  exile  from 
home  as  a  punishment  for  carelessness,  resulting  in  death,  but 
without  malice. 
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We  find  in  the  Iliad  mention  of  some  early  formg  of  pro- 
cedure. The  artist  who  made  the  shield  of  Achilles  delineated^ 
among  other  subjects,  a  trial  scene,  which  seems  to  have  been  a 
contest  over  a  sum  of  money  put  up  as  a  stake  to  be  awarded  as 
damage  for  the  homicide  of  some  important  person.  And  many 
centuries  after,  in  the  Institutes  of  Gains,  we  find  that  a  similai" 
procedure  in  Eome  was  developed  into  an  action  known  as^ 
Sacramentum,  in  which  each  of  the  parties  to  the  suit,  upon 
stating  his  case  to  the  magistrate,  confirmed  his  assertions  by  the 
solemnity  of  an  oath,  at  the  same  time  depositing  a  sum  of  money 
to  be  forfeited  as  a  penalty  if  he  subse(iuently  failed  in  his  suit. 
Among  all  primitive  people,  it  is  certain  that  procedure  was  very 
technical  at  the  first,  and  that  it  was  very  difficult  to  change  a 
formula,  however  arbitrary  or  inconvenient.  Primitive  men  are 
like  children,  and  we  know  that  children  are  very  formal  and 
conservative.  They  do  not  like  a  story  to  be  repeated  in  a  man- 
ner different  from  its  original  version.  And  so,  in  procedure, 
we  find  strange  technicalities  in  early  times  and  the  greatest  diflS- 
culty  in  reforming  them.  Like  some  organs  of  the  body,  thev 
became  rudimentary  and  useless  and  then  troublesome. 

Gains  tells  us  of  a  suit  in  early  Home  in  which  the 
plaintiff  claimed  damages  because  his  vines  had  been  wrongfully 
cut  by  the  defendant,  and  the  plaintiff  lost  his  suit  because  he 
spoke  of  vites  (vines)  when  he  should  have  said  arbor es  (trees'), 
because  the  Twelve  Tables  in  describing  an  action  of  this  kind 
spoke  of  trees  (de  arboribus)  and  not  of  vines. 

There  is  a  story  told  also  of  a  man  in  Iceland,  under  the  early 
Scandinavian  law,  who  was  so  wondrous  wise  that  nobody  could 
sue  him,  for  he  alone  knew  the  proper  form  of  words  in  which 
a  suit  could  be  instituted  against  him,  and  of  course  he  would 
not  tell. 

The  rules  of  procedure  in  the  Twelve  Tables  indicate  that  h 
person  having  a  claim  would  meet  his  supposed  debtor  in  the 
street,  and  seizing  him  would  take  him  before  the  magistrate. 
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Probably  this  was  the  method  among  many  primitive  people. 
Perhaps  in  this  way  the  two  litigating  women  came  before  Solo- 
mon with  the  babe.  And  in  the  Sermon  on  the  Mount,  the  same 
kind  of  procedure  is  alluded  to  when  it  is  said  (Matthew  5 :25)  r 
^'Agree  with  thine  adversary  quickly,  while  thou  art  in  the  way 
with  him;  lest  at  any  time  the  adversary  deliver  thee  to  the  judge, 
and  the  judge  deliver  thee  to  the  officer,  and  thou  be  cast  into- 
prison.^' 

The  gradual  change  in  Eoman  procedure  may  be  taken  as  ;i 
type  of  the  development  and  reform  of  the  primitive  law  of 
actions,  and  it  may  be  interesting  to  notice  that  the  experience  of 
ancient  times  was  very  largely  repeated  in  England,  where,  as 
we  know,  procedure  began  with  many  technicalities  and  has  been 
slowly  developing  in  the  direction  of  simplicity. 

In  the  early  times  of  Rome,  we  find  what  were  called  legal 
actions,  which  resembled  the  early  forms  of  common  law  pleading. 
In  the  course  of  time  and  under  the  influence  of  successive 
prsBtors,  came  the  formulary  procedure,  which  might  perhaps 
be  likened  to  the  more  elastic  actions  on  the  case.  Under  this 
formulary  procedure,  the  magistrate  before  whom  a  case  was 
brought  caused  a  brief  statement  of  it  to  be  made,  called  a 
formula,  and  then  sent  the  cause  to  a  judex  or  indices  for  ex- 
amination and  report.  These  jiidices  were  not  what  we  would 
call  judges,  but  resembled  the  modem  referee,  and  in  actions 
of  an  equitable  character  might  be  likened  to  masters  in  chan- 
cery. After  a  time,  and  in  the  imperial  period,  this  formulary 
method  died  out  and  a  still  more  simple  and  direct  practice  was 
established  throughout  the  empire.  In  Justinian's  time,  say,  in 
the  sixth  century,  Roman  procedure  had  become  very  much  lik^^ 
that  which  we  find  in  admiralty  and  equity  to-day,  and  in  the 
(^odes  of  Practice  of  Louisiana,  Xew  York,  Porto  Rico,  and  the 
Philippines.  The  suit  was  begun  by  a  libel  or  petition,  to  which 
the  defendant  might  reply  by  exception  or  answer,  and  the  ca^e 
would  be  tried  by  the  court,  and  appeals  might  be  taken  very 
much  as  they  are  taken  to-day. 
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Lookiiig  back,  we  may  perhaps  draw  a  line  between  ancient 
and  modem  times.  In  ancient  times,  the  ceremonial  observ- 
ances of  what  was  called  religion  were  hard  to  distinguish  from 
the  ceremonial  observances  of  what  we  should  call  law,  and  we 
may  perhaps  say  that  modem  times  began  with  a  full  recognition 
of  the  distinction  between  the  jurisdiction  of  Csesar  and  the 
jurisdiction  of  God;  with  a  full  reception  of  the  doctrine  that 
the  Kingdom  of  God  is  not  of  this  world,  and  that  the  power 
of  the  State  should  be  confined  to  the  plane  of  what  we  know 
as  public  and  private  law;  with  an  enlarged  ability,  as  Milton 
said  to  Sir  Henry  Vane,  "To  know  both  spiritual  and  civil, 
what  each  means." 

And  looking  simply  from  the  human  and  historic  side,  we 
may  perhaps  see  one  reason  why  the  Christian  church,  which 
had  so  much  to  do  with  the  development  of  medieval  and  mod- 
ern law,  made  such  rapid  progress  in  the  early  centuries  of  our 
era.  I  do  not  refer,  of  course,  to  its  creeds  or  its  philosophies, 
but  to  its  organization.  The  old  order  was  passing  away. 
The  ancient  household  was  becoming  archaic  and  out  of  date. 
The  genealogic  clans  were  yielding  to  the  power  of  the  City- 
Stat-e.  The  City-State  herself  was  becoming  outgrown  and  un- 
wieldy. And  so  there  came  a  new  household,  the  household 
of  faith;  a  new  clanship,  related  not  by  human  birth  or  by  l^gal 
adoption,  but  by  what  was  believed  to  be  a  divine  paternity — a 
clanship  whose  hero  and  eponym  was  Christ;  and  a  city,  mystic 
and  wonderful,  not  laid  down  on  any  map  of  Strabo  or  Pausa- 
nias,  but  seen  in  apocalyptic  vision ;  whose  citizenship  was  open 
to  all,  patrician  and  plebeian,  rich  and  poor,  bond  and  free;  a 
city  of  refuge  indeed  for  men  of  sorroAvs  as  well  as  prosperous 
folk,  for  men  who  had  no  earthly  civic  right  or  power,  and  for 
whom  the  ancient  order  had  no  place ;  a  city  to  which  the  Outlan- 
der  was  as  welcome  as  the  burgher ;  and  whose  proclamation  in 
that  day  of  invasion  and  disaster  was:  "Come  imto  me,  all  ye 
that  labor  and  are  heavy  laden,  and  I  will  give  yo\i  rest." 
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HUMAN  SENIORITY. 

▲DDBBSS   BY 

Ex-CHIEF  JUSTICE  L.  E.  BLECKLEY 
Of  Georgia. 


Mr.  President,  my  junior  brother,  Gentlemen  of  the  Associa- 
tion, my  jimior  brethren,  Ladies,  always  junior,  "awful"  young 
— awful  to  me  in  the  grave  literal  sense  of  the  term,  and  not 
merely  in  the  light  feminine  sense  in  which  ladies  themselves 
so  often  use  it.  Awed  and  overawed  by  their  beauty  and  purity, 
I  am  afraid  to  speak  in  their  presence.  I  am  not  aware  of  being 
deficient  in  ordinary  courage,  yet  I  quail  before  ladies.  Never- 
theless, I  am  perpetually  drawn  towards  them,  for  never  have  I 
seen  a  real  lady  without  loving  her  some.  Not  since  I  first 
knew  my  mother  has  the  shadow  of  womanhood  ceased  to  hang 
over  and  above  me.  In  the  days  of  my  youth  a  Phantom  Lady 
haunted  my  imagination,  and  I  addressed  her  thus : 

0  lady  I  lady  I  lady  I 
Since  I  see  you  everywhere, 

1  know  you  are  a  phantom — 
A  woman  of  the  air ; 

I  know  you  are  ideal, 
And,  yet,  you  seem  to  me 
As  manifestly  rea) 
As  anything  can  bp, 

0  Boul-enchanting  shadow  I 
In  the  day  and  in  the  night, 
As  I  gaze  upon  your  beauty, 

1  tremble  with  delight. 
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If  men  would  hear  me  whisper 

How  beautiful  you  seem, 

They  should  slumber  while  they  listen, 

And  dream  it  in  a  dream ; 

For  nothing  so  exquisite 

Can  the  waking  senses  reach  ; 

Too  fair  and  soft  and  tender 

For  the  nicest  arts  of  speech. 

In  a  pensive,  dreamy  silence 
I  am  very  often  found, 
As  if  listening  to  a  rainbow^ 
Or  looking  at  a  sound : 
*Tis  then  I  see  your  beauty 
Reflected  through  my  tears, 
And  I  feel  that  I  have  loved  you 
A  thousand  thousand  years. 

Passing  in  speech,  though  not  in  thought  or  feeling,  from  the 
ever-living  and  attractive  theme  of  Woman,  I  shall  endeavor  to 
express  myself  in  sober  and  sedate  prose. 

I  came  to  this  meeting  of  the  Georgia  Bar  Association  under 
what  you  might  term  a  charter  of  silence,  warranted  not  to 
break.  I  was  tendered  such  a  cliarter  by  the  proper  authorities 
of  the  association,  and  I  accepted  it  in  writing  (the  tender  also 
was  in  writing),  and  I  fulfilled  the  terms  on  which  the  charter 
was  granted.  I  came  here  and  kept  to  myself  as  a  sort  of  legal 
fossil  on  exhibition  in  your  society  museum,  and  suffered  myself 
to  be  looked  at,  gazed  at,  and  distressed  by  all  sorts  of  compli- 
ments and  congratulations.  But  this  was  not  enough.  It  did 
not  give  satisfaction  to  my  creators,  the  grantors  of  the  charter 
that  created  me  a  corporation.  They  soon  tried  to  make  some- 
thing more  out  of  me,  and  set  to  w^ork  to  induce  me  to  violate  the 
terms  of  the  charter,  or  rather  to  consent  to  a  departure  from  its 
terms,  and  they  brought  to  bear  on  me  forces  that  really  coerced 
my  consent.  They  exacted  that  I  should  speak  last  night  at  the 
banquet,  but  I  wanted  to  hear  the  address,  the  great  address, 
delivered  anterior  to  the  banquet  by  our  brother  from  New  Or- 
leans, and  I  was  only  induced  to  agree  to  break  to-day  the  silence 
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that  we  had  stipulated  should  be  inviolable,  that  I  might  be  ex- 
<'iised  from  speaking  at  the  banquet  and  might  hear  the  delivery 
of  that  address.  Accordingly  I  came  in  last  evening  and  at- 
tempted to  listen  to  it,  but  I  went  fast  asleep  because  of  previous 
fatigue  on  exhibition  duty,  and  the  last  thing  I  heard  was  some- 
thing about  hobgoblins.  Up  to  that  point  the  address  seemed 
to  me  superb,  but  what  it  was  afterwards  I  do  not  personally 
know,  because  when  it  was  terminated  and  you  applauded,  and 
disturbed  my  slumbers  suddenly  and  violently,  I  waked  with  a 
start,  astounded  to  find  where  I  was  and  what  was  going  on 
around  me.  I  regret  very  much  that  I  could  not  hear  this  ad- 
dress in  full  and  could  not  intelligently  compliment  our  friend, 
its  author,  upon  its  excellence;  but  I  expect  to  read  it  all  and 
greatly  enjoy  it  when  it  is  published  in  the  minutes. 

My  negotiations  with  the  representatives  of  the  Association 
resulted  in  an  understanding  that  I  would  deliver  some  sort  of 
a  talk  to-day  on  this  subject,  "Human  Seniority."  The  subject 
as  well  as  the  speech  was  matter  of  contract.  Although  I  might 
plead  duress,  I  will  not  take  advantage  of  that  plea,  and  I  am 
now  before  you  to  comply  with  my  undertaking.  My  subject 
is  the  one  T  contracted  to  discuss,  and  stated  in  full  is  this : 

"Human  Seniority  treated  extemporaneously,  considered  the- 
oretically, and  practically  illustrated  autobiographically.'' 

The  autobiographical  element  brings  me  into  the  situation 
ex-President  Grover  Cleveland  found  himself  in  when  he 
delivered  an  address  at  Princeton  on  the  10th  of  April  last. 
A  man  with  autobiographical  material  to  discuss  necessarily  has 
to  speak  of  himself,  and  I  shall  do  so.  Mr.  Cleveland  was  in 
the  same  predicament,  and  though  I  was  not  present  I  afterwards 
took  down  his  words.  They  are  so  apt  and  appropriate  that  I 
think  I  may  use  them  even  in  an  extemporaneous  address.  He 
said: 

"In  the  recital  of  events  with  which  I  have  had  to  do,  I  would 
be  glad  to  speak  always  in  an  impersonal  way,  but  T  will  not 
agree  to  be  constantly  casting  about  for  terms  of  expression  for 
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that  purpose.  If  therefore  in  speaking  of  things  done  by  me 
and  thiDgs  done  to  me,  I  use  the  pronouns  '  I '  and  ^  me/ 1  hope 
I  may  indulge  in  that  easier  form  of  statement,  without  being 
accused  of  egotism." 

I  am  less  hopeful  than  President  Cleveland  of  not  being  ac- 
cused,  but  I  do  hope  if  I  happen  to  slaughter  anything  I  ought 
to  spare, — if  I  slay  truth,  taste,  patience,  propriety,  or  only 
kill  time,  you  will  extend  to  my  extemporaneous  talk  the  same 
tender,  humane  compassion  which  the  law  extends  to  extempo- 
raneous homicide,  and  that  your  verdict  will  be  one  of  man- 
slaughter and  not  of  murder.  I  venture  to  go  further,  and  indulge 
a  faint  hope  that  under  circumstances  so  well  calculated  to  excite 
commiseration,  you  will  find  that  the  manslaughter,  if  any,  is 
not  wilful,  not  voluntary,  but  involuntary  manslaughter  com- 
mitted in  the  performance  of  a  lawful  act,  the  act  of  complying 
with  the  contract  to  speak  without  preparation,  which  these  gen- 
tlemen last  night  extorted  from  me. 

Glancing  first  at  the  form  of  statement  in  Avhich  my  subject 
is  presented,  I  must  explain  why  I  am  particular  to  put  in 
human  as  a  prefex  to  seniority.  You  may  think  it  strange  that 
this  or  any  qualifying  adjective  should  be  deemed  necessary. 
The  case  is  one  of  latent  ambiguity.  It  so  happened  that  I  was 
born  on  the  third  of  July,  and  you  know  the  Declaration  of  In- 
dependence was  made  on  the  fourth,  l^ow  I  don't  really  at  this 
time  of  life  enter  into  competition  mth  the  United  States  as  to 
seniority,  but  I  once  thought  that  I  was  older  than  the  Declara- 
tion  because  my  anniversary  always  came  first.  I  thought  as 
I  was  bom  on  the  third  and  the  Republic  was  born  on  the  fourth, 
that  I  was  one  day  the  older.  I  am  not  still  claiming 
to  be  older  than  the  United  States.  In  point  of 
fact  the  Republic  is  fifty-one  years  older  than  I  am,  and  this 
concession  is  covertly  made  by  force  of  the  word  "human." 

My  next  duty  is  to  consider  seniority  theoretically,  and  this 
I  will  do  very  briefly  because  there  is  no  biography  in  theory  and 
I  am  anxious  to  get  on  to  where  /  come  in.     It  is  not  generally 
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known,  in  fact  I  discovered  it  only  this  morning,  that  psychol- 
ogy reduced  to  its  last  analysis  is  simply  the  law  of  primeval 
partnership.  The  able  address  you  heard  last  evening  was  on 
the  laws  of  primitive  people.  Now  psychology  treats  not  of 
primitive  peoples  nor  of  modem  peoples,  but  it  treats  of  the 
primitive  individual,  and  the  primitive  individual  reappears  in 
every  human  being  born  in  the  world.  In  each  individual 
there  is  a  congenital  partnership  between  the  head  and 
the  h^art.  In  that  partnership  the  senior  partner,  the  sen- 
ior member  of  (he  firm,  is  the  heart,  not  the  head.  All  chil- 
ren  act  from  their  emotions  and  not  from  their  reflections.  Sen- 
iority resides  in  the  emotions,  in  the  feelings,  the  seat  of  those 
forces  which  first  move  us  to  action  and  from  which  proceeds 
conduct  not  led  or  guided  by  thought  or  reflection.  Now  comes 
in  the  function  of  education.  The  reason  is  not  satisfied  with 
Nature's  arrangement,  which  if  too  long  continued  would  con- 
duct to  certain  failure.  If  feeling  governed  our  actions  all 
through  our  lives,  and  we  were  not  swayed  by  reason,  we  would 
have  to  go  early  into  bankruptcy,  and  remain  insolvent.  The 
function  of  education, — and  I  am  only  supplementing  the  fine 
address  we  heard  on  that  subject  yesterday, — the  function  of 
education  is  to  reverse  the  relation  between  these  two  partners ; 
to  set  up  the  head  as  the  leading  member  and  reduce  the  heart 
to  a  subordinate?  position.  WTienever  this  is  accomplished,  when- 
ever the  sovereignty  in  the  partnership — ^the  chief  authority — 
is  transferred  from  the  emotions  to  the  intellect,  then  educa- 
tion as  general  training  for  practical  life  may  stop,  but  until 
that  takes  place  education  as  general  training  ought  to  continue. 
The  Chancellor  of  the  University  tells  us,  in  point  of  fact,  that  it 
should  continue  for  about  twenty-one  years. 

Glancing  for  a  moment  at  our  legal  education  and  our  habits 
of  study  after  we  enter  into  practice,  I  venture  to  suggest  that 
most  of  us  make  a  great  mistake  in  not  giving  proper  attention 
to  the  philosophical  elements  of  the  law,  and  in  not  prosecuting 
through  life  that  side  of  professional  study  and  learning.  We 
become  absorbed  too  exclusively   in  the   particular   rules    and 
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practical  details  of  the  law,  to  the  neglect  of  general  principles^ 
those  broad  principles  which  have  their  roots  in  natural  and  uni- 
versal law.  To  be  real  lawyers  and  not  mere  practitioners  we 
must  give  due  attention  to  these,  and  not  limit  our  vision  to 
mere  municipal  law.  Seniority  in  law  is  with  the  compre- 
hensive and  fundamental. 

What  I  have  said  is  enough,  though  little  enough,  to  put 
Seniority  before  you  in  the  light  of  theory.  I  will  now  show 
you  what  it  is,  and  how  little  it  amounts  to,  in  the  light  of  prac- 
tice. 

I  was  once  a  junior.  I  commenced  my  junior  career  by  be- 
ing admitted  to  the  bar.  A  small  practice,  very  small,  came  to 
me  (I  always  waited  for  practice  and  never  went  after  it),  but 
my  location  was  obscure,  shut  in  by  mountains  and  unfavorable 
to  professional  success.  Not  having  the  money  requisite  for 
procuring  a  library  and  setting  up  in  a  larger  place,  I  accepted 
a  clerkship  in  a  transportation  office.  That  I  held  for  three 
years,  and  was  then  appointed  by  Governor  Towns  one  of  the 
Secretaries  of  the  Executive  Department,  which  carried  me 
through  another  year.  In  1852,  when  I  was  twenty-five  years 
of  age,  I  opened  an  office  in  Atlanta  and  entered  on  the  practice 
of  law.  The  next  year,  at  the  age  of  twenty-six,  I  first  became 
a  candidate  for  office.  The  office  to  which  I  aspired  was  that 
of  Solicitor-General  of  the  Coweta  Circuit,  which,  as  .then  con- 
stituted, embraced  eight  counties  and  included  the  city  of  At- 
lanta. The  office  was  believed  and  reputed  to  be  the  best  pay- 
ing office  in  the  State,  and  so  was  an  object  of  desire  by  nine 
other  gentlemen  as  well  as  myself.  Three  of  these  were  so- 
badly  beaten  in  the  race  that  I  have  forgotten  their  names.  The 
other  six  were  Daniel,  Diamond,  Hammond,  Hill,  Harper  and 
Wright.  Wright  was  the  Whig  candidate;  the  rest  were  all 
Democrats.  The  election  was  by  the  legislature  on  joint  ballot 
of  the  two  Houses,  and  no  Whig  could  be  elected,  for  the  Demo* 
cratic  majority  was  considerable,  and  there  was  no  lack  of  or- 
ganization or  of  party  discipline.     Milledgeville  was  then  the- 
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Capital  of  the  State.  There  members  assembled  and  candidates 
congregated.  I  appeared  in  the  multitude,  and  for  a  few  days 
walked  the  streets,  frequented  the  hotels,  and  put  myself  on  ex- 
hibition, much  as  I  have  done  here  for  the  last  day  or  two. 
Then  I  withdrew  to  my  room  and  waited  in  seclusion  for  the 
election  to  come  off.  In  the  meantime  my  competitors  circulated 
among  the  members,  solicited  votes  and  electioneered  indus- 
triously. They  were  gifted  with  a  capacity  for  such  work,  but 
I  was  not  and  I  knew  it.  I  might  have  done  as  they  did  if  I 
had  known  how,  but  I  really  did  not  know  and  had  no  dispo- 
sition to  learn.  I  was  anxious  to  submit  to  election  but  not  will- 
ing to  struggle  for  it. 

It  was,  I  believe,  in  the  second  week  of  the  session  that  the 
election  took  place  in  the  hall  of  the  House  of  Representatives. 
I  seated  myself  in  the  gallery  and  calmly  looked  on.  The 
other  candidates  were  on  the  floor  of  the  House,  surging  excit- 
edly among  the  members,  in  eager  and  anxious  pursuit  of  votes. 

There  was  no  agent  or  striker  so  engaged  for  me,  but  I  could 
hear  occasionaly  above  the  din,  the  words,  "Vote  for  Bleckley, 
vote  for  Bleckley,"  uttered  in  quick,  sharp  tones,  that  made  me 
thrill  all  over.  This  cry  came  from  Bryan,  the  member  from 
Wayne,  of  whose  zeal  in  my  behalf  I  had  known  nothing  until  it 
was  thus  manifested,  and  who  charged  about  among  his 
fellow  members  in  excited  advocacy  of  my  election.  He  has 
been  dead  many,  many  years,  but  I  cherish  his  memory  to  this 
day,  and  shall  never  forget  him. 

There  were  several  ballotings,  as  many,  I  think,  as  four  or 
five ;  and  in  all  of  them  except  the  last  the  Whig  vote  went  solidly 
for  Wright.  Xext  to  him  came  Hammond,  and  next  to  Ham- 
mond myself,  the  others  following  in  scant  and  straggling  pro- 
cession. Wright's  name  being  withdrawn,  the  next  ballot  re- 
sulted in  my  election  by  an  overwhelming  majority,  the  whole 
Whig  vote,  or  nearly  the  ^vilole  of  it  coming  to  my  support.  I 
had  no  cause  to  anticipate  this  timely  rally  of  my  political  ad- 
versaries to  my  assistance,  and  it  surprised  me  almost  as  much 
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as  it  gratified  me.  And  it  did  gratify  me  profoundly,  for  when 
one  is  a  candidate  it  is  a  pleasant  thing  to  be  elected  even  by 
the  votes  of  the  opposition. 

I  served  out  my  term  of  four  years  as  Solicitor-General,  and 
the  office  I  next  held  was  that  of  Reporter  of  the  Supreme  Court. 
For  this  I  had  no  contest.  As  soon  as  the  Justices  of  the  Court 
were  informed  that  I  Avould  accept  it,  each  of  them  wrote  to  me 
signifying  his  intention  to  favor  my  appointment.  I  was  ap- 
pointed in  1864:,  when  I  was  37  years  of  age,  and  my  resignation 
foUow^ed  in  1867.  At  the  age  of  48,  in  July,  1875,  I  became  by 
Executive  appointment  an  Associate  Justice  of  the  Supreme 
Court.  Xot  only  was  this  position  unsought  by  me,  but  when 
-it  was  first  tendered  I  declined  it,  and  after  being  twice  elected 
by  the  Legislature  without  opposition,  once  to  cover  the  unex- 
pired term  vacated  by  my  pre<lecessor,  and  next  for  a  new  and 
full  term,  I  resigned  early  in  1880.  Unsought  also  was  the 
office  of  Chief  Justice  of  that  Court,  to  which  I  was  appointed 
by  the  Governor  in  January,  1887,  in  the  60th  year  of  my  age, 
and  which,  after  being  again  twice  elected  by  the  Legislature 
withoiu  substantial  opposition,  I  resigned  in  1894. 

Here  the  junior  period  of  my  life  terminated,  and  with  it  my 
career  as  the  recipient  and  occupant  of  public  office.  My  re- 
tirement to  private  life  was  voluntary  and  I  supposed  and  in- 
tended it  to  be  perpetual.  Then  the  public  duties  of  mere  cit- 
izenship l)egan  seriously  to  engage  my  attention.  The  noble 
ambition  to  know  how  to  vote  took  possession  of  me.  I  sincerely 
desired  to  qualify  myself  for  the  exercise  of  the  elective  fran- 
chise. The  •^money  question"  was  then,  as  it  still  is,  before  the 
country,  and  I  longed  to  understand  it  and  see  for  myself  how  it 
ought  to  be  decided.  ^My  ignorance  of  it  was  utter  and  pro- 
found. In  the  summer  of  1895,  laying  aside  all  other  business, 
I  devoted  myself  to  the  study  of  this  one  subject.  At  first  the 
sole  end  I  had  in  view  was  to  qualify  myself  as  a  voter;  but  I 
soon  found  out  from  an  examination  of  the  standard  works  and 
other  writings  that  nobody  really  understood  the  subject  at  bot- 
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torn,  and  that  I  was  liardly  less  ignorant  concerning  it  than  the 
rest  of  mankind.  This  fired  me  with  zeal  not  only  to  master  it 
hut  to  hecome  its  expoimder  to  the  world.  Accordingly,  I  l)egan 
writing  down  in  note-books  brief  notes  of  my  reflections,  medita- 
tions and  acquisitions  touching  value  and  its  measurement  and 
touching  money  and  divers  related  topics.  This  practice  I  have 
continued  for  five  years  and  am  still  engaged  in  it.  The  note- 
l)<X)ks  have  multiplied  to  more  than  twenty  and  their  contents  to 
more  than  two  thousand  pages,  and  I  frankly  say  I  have  not  yet 
qualified  myself  to  vote  intelligently  on  the  money  question, 
though,  I  believe  I  am  almost  qualified. 

By  the  time  I  had  filled  five  or  six  l)ooks  I  began  to  count  con- 
fidently on  solving  the  question  in  a  short  time,  for  I  certainly 
knew  more  about  it  than  anybody  else  did,  and  I  thought  full 
and  perfect  knowledge  was  in  sight.  Unfortunately  I  compli- 
mented myself  secretly  upon  occupying  an  advance  position 
in  the  field  of  financial  intelligence.  It  seemed  plain  that  the 
responsibility  of  instructing  the  world  was  about  to  fall  on  me. 
As  matter  of  conscientious  duty  I  began  to  consider  what  station 
within  my  reach  would  render  my  teaching  most  influential  and 
effective.  I  foresaw  that  I  should  need  an  appropriate  rostrum 
from  which  to  proclaim  the  veritable  financial  truth,  the  call  to 
preach  which  had  come  to  me,  though  the  w4iole  of  the  truth  it- 
self had  not  arrived.  Here  the  senatorial  bee  commenced  buz- 
zing in  my  l)onnet.  I  realized  that  a  seat  in  the  Senate  of  the 
United  States  would  afford  the  very  rostrum  suited  to  my  pur- 
pose. After  some  deliberation  I  elected  myself  to  the  Senate 
for  the  term  of  six  years  from  and  after  the  4th  of  March,  1897, 
relying  confidently  on  the  Legislature  of  my  State,  my  native 
State  to  ratify  my  choice.  To  obtain  this  ratification  it  was  only 
necessary,  I  supposed,  to  announce  witli  due  publicity  my 
candidacy  for  the  office.  This  I  did,  in  May,  I  l)elieve,  some  five 
nionths  before  the  election  was  to  come  off  in  October.  The  an- 
nouncement was  made  in  a  w^ay  and  with  attendant  circum- 
stances calculated  to  render  it  impressive  and  imposing  if  any 
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considerable  immber  had  been  present  to  hear  it.  At  half  price, 
full  price  being  $75,  I  chartered  the  Grand  Opera  House  in  At- 
lanta for  a  whole  evening,  advertised  widely  by  press  and  hand 
bills  that  I  would  address  the  public,  and  invited  attendance  by 
everybody.  But  everybody  did  not  come.  The  public  took  no 
interest  in  the  proceeding.  The  audience  was  scarcely  larger 
than  the  one  now  before  me,  and  consisted  chiefly  of  my  clo^e 
and  intimate  personal  friends.  I  was  unwell  and  unfit  to  speak, 
but  I  did  speak,  and  at  the  close  broke  the  undreamed  of  secret 
of  my  senatorial  aspirations  to  an  astonished  thin  house.  I  am 
sure  it  struck  every  one — every  one  that  heard  it  then  or  heard 
of  it  afterwards — with  surprise.  In  that  way  and  to  that  extent 
it  was  certainly  impressive. 

Having  made  my  announcement  I  rested  on  it  quietly,  and 
left  it  to  work  its  way  to  consequences.  When  the  Legislature 
convened  and  the  day  of  election  drew  nigh  I  reminded  the 
members  in  a  short  printed  card,  which  T  caused  to  be  circulated 
among  them,  that  I  was  a  candidate,  and  the  senior  candidate  at 
that.  All  of  them  certainly  knew,  of  my  candiacy,  though  I 
never  urged  it  viia  voce  upon  one  of  them,  nor  did  I  with  voice 
or  pen  privately  solicit  any  one  of  them  to  vote  for  me.  My 
campaign  was  not  very  active,  but  it  was  entirely  open,  what 
there  was  of  it.  A  deadlock,  caused  wholly  by  the  junior 
candidates,  took  place  and  lasted  many  days.  While  it  was 
progressing,  or  rather,  arresting  progress,  I  printed  and  circu- 
lated two  or  tliree  brief  letters  or  addresses  to  the  meml>ers  col- 
lectively. In  one  of  these  I  appealed,  rather  stirringly  I  thought, 
to  Felder,  Knowles  and  Jack  Slaton,  the  members  from  the 
county  of  my  residence,  to  rally  to  me ;  but  they  never  rallied. 
That  no  ono  voter  for  me  in  the  deadlock  did  not  discourage  me 
in  the  least.  Though  I  was  the  senior  candidate  and  the  light 
was  shining  fully  upon  me,  I  felt  as  sure  of  success  as  the  dark- 
est of  all  dark  horses.  My  faith  was  so  strong  that  I  printed  it. 
One  of  my  paper  emissions  was  headed  with  that  title.  My 
position  became  amusing,  and  even  to  myself  my  candidacy 
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seemed  partly  in  earnest  and  partly  a  joke.  It  was  real  fnnuy 
and  I  enjoyed  it ;  but  I  sincerely  wished  to.  be  elected,  and  even 
now  I  think  I  ought  to  have  been. 

The  deadlock  went  on,  and  though  I  abstained  throughout 
from  making  a  personal  canvas,  I  was  not  entirely  mute  but 
wrote  and  printed  several  small  documents — ^letters  with  a  tinge 
of  argument.  What  I  stressed  chiefly  was  my  seniority ;  I  was 
senior  as  a  candidate  and  in  every  other  respect.  That  was  my 
main  reliance ;  but  my  age  attracted  no  attention  from  the  pub- 
lic, the  press  or  the  Legislature.  The  members  seemed  distant 
and  indifferent.  I  walked  up  and  do^^^l,  as  I  had  done  for  awhile 
when  a  candidate  forty  odd  years  l)efore  for  Solicitor-General 
but  no  one  noticed  me.  I  felt  that  I  was  the  studied  object  of 
neglect,  and  to  be  on  such  cold  terms  with  the  people's  repre- 
sentatives grew  painful.  I  wanted  to  get  closer  to  tliem.  F(»r 
this  purpose,  I  decided  to  apply  for  leave  to  deliver  an  address 
in  the  Hall  of  the  House  of  Representatives  on  a  certain  even- 
ing.  This  application  was  made  through  my  kind  friend  ex- 
Governor  Boynton,  who  obtained  for  me  the  leave  I  sought.  The 
House  generously  granted  me  the  use  of  the  Hall,  but  of  course 
without  making  any  promise,  express  or  implied,  to  hear  me. 
The  leave  to  speak  was  not  revoked,  it  never  has  l)een,  but  l)efore 
the  appointed  evening  arrived,  the  deadlock  was  broken,  one  of 
the  junior  candidates  was  elected,  the  prize  had  vanished,  and  I 
was  left  with  a  carefully  prepared  oration  on  my  hands,  with  a 
place  to  deliver  it,  but  no  one  to  deliver  it  to  and  no  object  to  de- 
liver it  for.  A  man  must  not  only  l)e  senior  but  considerably 
advanced  in  seniority  in  order  to  realize  such  an  unique  expe- 
rience. What  I  intended  to  say  is  on  record.  It  was  publishcMl 
in  an  extra  of  the  Atlanta  Journal  as  '^\n  Address  not  Deliv- 
ered." 

W^hen  the  election  took  place  I  was  not  present,  but  wu>  in 
another  part  of  the  city  diligently  engaged  in  making  a  tinal 
draft  of  the  address  which  was  to  carry  the  election  in  my  favor. 

I  learned  afterwards  that  I  was  not  voted  for  by   a  siug-lc 
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meinl)er,  and  I  can  truly  say  that  no  member  ever  promised  to 
vote  for  me,  or  intimated  that  he  had  the  slightest  intention  of 
so  doing.  Towards  no  member  do  I  entertain  the  least  ill-will  or 
malice.  Malice  is  a  thing  that  cannot  lie  on  the  same  pillow  with 
my  head.  But  I  did  feel  slightly  aggrieved  personally  by  the 
failure  of  the  representative  from  Kabnn,  my  native  county,  to 
vote  for  me.  That  is  the  one  grievance  that  touched  my  sensi- 
bilities, and  one  that  I  could  not  liave  believed  possible  had  it  not 
ix^curred. 

From  the  record  of  my  official  life  which  I  have  recited  in 
your  hearing,  you  can  see  bow  seniority,  according  to  my  expe- 
rience of  it,  stands  in  Georgia  politics.  If,  in  the  light  of  this 
experience,  I  should  write  an  epitaph  for  myself,  I  think  it 
would  be  this : 

^*When  first  a  candidate  he  prevailed  Avithout  eifort  over 
niajiy  comi)etitors;  afterwards  he  was  several  times  chosen  with- 
out l)eing  a  candidate  at  all;  when  last  a  candidate  he  was 
unanimously  defeated — defeated  by  acclamation,  not  receivinp^ 
a  single  vote."  Age,  mere  human  seniority,  is  supposed  to 
have,  and  indeed  it  has,  some  advantages,  but  it  fails — in  my 
case  it  signally  failed,  to  draw  votes  in  a  Senatorial  election. 
When  I  had  the  rank  of  a  junior  I  got  office  with  ease — ^got  it 
^>ocasionally  without  even  tlie  formality  of  being  a  candidate; 
but  when  I  became  really  competent  to  render  useful  public 
service  ,()r  rather,  when  I  liad  a  fair  prosj^ect  of  arriving  at  com- 
jK^tency  in  the  near  future,  1  was  ignored  and  seemed  to  be  for- 
irotten.  I^e  it  so.  It  is  not  my  purpose  to  complain,  but  only  to 
real  St er  and  read  the  record  with  historic  fidelity. 

The  spirit  of  counsel  used  to  descend  upon  old  men.  So  it 
does  still,  but  no  doubt  with  less  frequency  and  less  force  than  it 
did  formerly.  I  have  occasionly  felt  its  influence  myself — a 
sort  of  yearning  to  offer  advice.  But  I  rarely  offer  it,  for  in  this 
fast  age,  tliis  ago  of  junior  supremacy,  an  old  man's  counsel  is 
never  invited  and  seldom  taken.  Sometimes  I  can  scarcely  re- 
sist the  impulse  I  feel  to  advise  somel)ody,  yet  I  do  resist,  for  I 


Digitized  by 


Google 


HUMAN   SENIORITY.  201> 

know  that  by  reason  of  seniority,  I  liave  lost  my  place,  and  people 
would  not  listen  to  nie. 

I  thank  you  for  your  attention  and  hope  yon  will  accei)t  this 
t»  a  performance  of  my  contract  to  make  a  speech. 
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MUNICIPAL  OWNERSHIP  OF  LIGHT,  WATER  AND 
TRANSPORTATION  SYSTEMS.* 


Paper  by  PAUL  F.  AKIN  op  the  Cartersville  Bar. 


Municipal  o^^^lership  of  Liglit,  "Water  and  Transportation 
8Vstoms  has  been  tried  in  a  sufficient  number  of  cities  to  demon- 
strate to  a  great  many  of  the  most  advanced  thinkers  on  this  sub- 
ject, not  only  that  this  sohition  of  the  problem  is  practical,  but 
that  it  is  advisable. 

Of  these  three,  the  water-works  system  is,  perhaps,  more  gen- 
erally owned  and  operated  by  municipalities ;  and  those  people 
wlio  are  oi)posed  to  municipal  owership  seem  to  present  their  ar- 
guments more  strenously  in  regard  to  the  latter  two. 

To  me  it  seeitis  that  the  government,  city  or  national,  should 
own  all  systems  which  affect  the  public  and  are  operated  exclu- 
viively  for  them  so  that  these  systems  should  be  operated  in  the 
way  that  will  give  the  greatest  benefit  to  the  public  and  not  to  a 
<*omparatively  few — the  stockholders  in  a  private  carporation. 
The  national  government  should  own  and  operate  these  sys- 
tems— railway,  postal,  telegraph  and  telephone — ^which  affect 
the  public  of  the  whole  countrv- ;  and  municipalities,  those  which 
affect  the  public  of  the  cities. 

A  notable  illustration  of  the  benefit  derived  from  ownership 
of  railroads  by  the  government  is  Australia.  There  the  rail- 
roads compare  favorably  in  construction  and  operation  with  the 
railroads  of  this  country.     They  were  built  several  thousand 

*  A  symposium  on  this  interesting  subject  was  planned  by  the  Execu- 
tive Committee,  and  several  short  papers  were  promised.  That  of  Mr. 
Akin,  however,  was  the  only  one  forthcoming.  Mr.  Akin  himself  not 
being  present,  the  paper  is  here  printed  by  direction  of  the  committee. 

—Sfcretary 
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dollars  cheaper  per  mile  than  those  in  the  United  States ;  they 
are  qaerated  cheaper  and  there  are  more  miles  of  roads  to  the 
number  of  the  people.  The  experiment  has  been  declared  a  suc- 
cess. 

Now,  if  a  national  government  can  construct,  own  and  oper- 
ate national  railways  successfully,  why  can  not  a  municipal  gov- 
ernment do  the  same  in  regard  to  street  railways  ?  And  if  muni- 
cipalities can  operate  street  railways  so  that  the  public  will  de- 
rive the  greatest  possible  benefit  therefrom,  can  they  not  do  the 
same  with  water  and  light  systems  i 

The  streets  of  a  city  are  made  and  intended  for  the  use  of  the 
public.  The  citizens  of  the  city  pay  the  necessary  taxes  to  keep 
the  streets  in  repair.  The  citizens  ought  to  be  the  recipients  of 
whatever  revenue  is  derived  from  the  use  of  the  streets.  But 
this  is  not  always  the  case.  Instead  of  the  taxpayers  getting 
this  benefit,  we  see  municipalities  granting  franchises,  which  are 
often  very  valuable,  for  long  terms  of  years  to  railway,  electric 
and  gaslight  companies  without  charging  them  one  cent,  paying 
a  high  rate  for  lights — in  the  case  of  the  latter  two — then  tax- 
ing the  citizens  to  pay  this  extra  expense.  On  the  other  hand, 
if  these  systems  were  owned  by  municipalities,  light,  water  and 
transportation  could  be  furnished  the  taxpayers  at  a  much 
smaller  cost  than  is  charged  when  the  systems  are  owned  by  pri- 
vate corporations ;  or,  the  citizens  could  be  furnished  at  the  same 
rate  and  the  profits,  which  are  often  enormous  but  which  are 
sometimes  made  to  appear  small  by  the  private  corporations  wat- 
ering their  stock,  would  go  into  the  city  treasury  and  reduce  the 
taxes. 

Glasgow,  Scotland,  gradually  bought  the  street  railway,  water 
and  light  plant  and  now  owns  and  operates  them.  The  profits 
go  into  the  city  treasury,  and  are  so  large  that  all  of  the  muni- 
cipal expenses  are  paid  without  the  citizens  being  taxed  one 
penny.  If  Glasgow  can  do  this,  why  can  not  the  enterprising, 
energetic  and  progressive  cities  of  the  United  States  do  as  well, 
if  not  better  ?     To  say  that  they  could  not,  -svould  be  saying  that 
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the  people  of  the  United  States  did  no^  have  that  push  and  ener- 
gy and  ability  to  successfully  manage  large  enterprises — tiie 
very  thing  for  which  America  is  most  noted  among  the  nations. 

Detroit,  Michigan,  is,  perhaps,  the  most  progressive  city  in  the 
line  of  municipal  ownership  in  the  United  States,  owning  and 
operating  gas  and  electric  light  plants  and  water-works  system. 
By  the  operation  of  the  electric  light  plant  alone,  the  city  saves 
over  one  hundred  thousand  dollars  a  year ;  and  also  saves  large 
sums  by  operating  the  other  two  systems.  What  vast  amounts 
other  cities  could  save  if  they  would  follow  in  the  footsteps  of 
Detroit. 

We  are  all  familiar  with  the  struggle  Chicago  had  with  the 
corporation  owning  the  street  railways  when  it  was  trying  to  get 
the  municipal  authorities  to  extend  its  franchises  for  fifty 
years ;  the  vast  amount  of  money  the  corporation  spent  buying 
the  council,  and  how,  had  it  not  been  for  the  veto  power  of 
Mftyor  Harrison,  the  franchises  would  have  been  given.  It  is 
said  that  Mayor  Harrison  could  have  become,  suddenly,  a  very 
rich  man  had  he  not  used  his  veto  power.  Think  of  the  value 
of  those  franchises  if  the  corporation  wanting  them  could  afford 
to  spend  the  amount  of  money  they  are  reported  to  have  spent 
in  buying  a  sufficient  number  of  votes  in  the  coimcil  and  trying 
to  buy  the  mayor.  And  yet  these  franchises  are  generally  given 
away.  What  a  saving  to  the  city  if  it  owned  and  operated  only 
its  street  railways,  to  say  nothing  of  the  electric  light  plant. 

Boston  owns  and  operates  a  municipal  printing  plant.  It 
does  all  the  printing  for  the  city.  At  the  contract  price  which, 
before  the  plant's  construction,  had  been  paid  for  printing  for 
the  city,  over  eight  thousand  was  saved  the  first  eleven  months 
and  over  ten  thousand  dollars  each  succeeding  year.  I  mention 
this  fact  to  show  that  municipal  ownership  of  all  public  utilities 
is  best  and  cheapest  for  the  taxpayers  of  municipalities. 

Not  long  since  I  saw  a  list  of  twenty  cities,  all  of  about  the 
same  number  of  inhabitants  each.  In  ten  of  these  cities  the 
electric  light  plant  was  owned  and  operated  by  the  municipal 
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authorities ;  and  in  the  other  ten,  by  private  corporations.  The 
cost  of  the  arc  lights  was  about  forty  dollars  cheaper  per  light 
in  those  cities  where  there  was  municipal  ownership. 

Existing  conditions  in  our  own  capital  city  are  a  fit  illuiir 
tration  for  the  advocate  of  municipal  ownership.  The  daily 
papers  are  filled  with  various  contentions  of  various  gentlemen, 
not  on  the  subject  of  municipal  ownership,  but  on  one,  which,  if 
municipal  ownership  existed,  or  was  contemplated,  would 
abolish  the  contentions  and  contenders,  and  give  to  the  public 
the  large  profits  evidently  expected  by  the  rival  private  corpora- 
tions. 

The  facts,  as  I  understand  them,  are  briefly  as  follows : — Two 
rival  private  corporations  want  electric  light  and  street  railway 
franchises  and  are  spending  money  in  obtaining  the  best  talent 
possible  in  contending  before  the  municipal  authorities  and  in 
the  federal  courts,  while  the  taxpayers  do  not  receive  even  the 
benefit  of  competition.  They  are  both  after  what  nearly  every- 
body wants — ^the  ^^almighty  dollar."  Xeither  is  very  anxious 
for  competition.  Both  have  tasted  the  fruits  of  niono{)oly  and 
liked  it.  Both  realize  the  franchises  they  have,  and  those  they 
want  are  so  very  valuable  that  they  are  willing  to  expend  large 
sums  of  money  in  erecting  electric  light  plants  and  street  rail- 
way systems  which  will  not  have  a  monopoly,  but  which  will  be 
competitive.  Both  have  had  franchises  given  them  and  want 
others.  Why  are  these  franchises,  which  must  be  of  gi'eat  value, 
given  aw^ay  ?  Instead  of  the  city  giving  franchises  to  a  private 
corporation  allowing  it  to  erect  an  electric  light  plant  or  street 
railway  system,  why  docs  not  the  city  erect  its  own  light  plant 
and  railway  systems,  or  condemn  and  buy  those  in  operation, 
and  furnish  lights  and  transportation  at  cost,  or,  furnish  them 
at  the  same  rate  now  paid  and  turn  the  profits  into  the  city 
treasury?  "Why  do  not  tlie  citizens  receive  the  benefits  derived 
from  the  use  of  the  streets  ?  Suppose  the  rival  companies  should 
combine;  the  almost  universal  history  of  competitive  private 
corporations  owning  and  operating  public  utilities  in  the  sanu; 
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municipality  is,  that  they  do  combine.  Atlanta  does  not  fail  in 
what  it  undertakes ;  and  if  Atlanta  were  to  own  and  operate  its 
own  electric  light  plant  and  street  railway'  system,  Atlanta 
would  not  fail  in  that. 

The  opponents  of  municipal  ownership  contend  that  too  much 
power  is  given  the  party  in  control ;  that  positions  are  given 
party  favorites  without  due  regard  to  their  ability.  There  is, 
no  doubt,  some  truth  in  this.  But  suppose  that  the  party  in  con- 
trol does  have  some  power  where  there  is  municipal  ownership, 
is  it  not  better  that  this  power  should  be  in  a  party — a  part  of 
the  people — ^than  in  a  private  corporation  'i  That  power  is  go- 
ing to  exist  wherever  any  of  these  systems  exist.  Would  it  not 
be  easier  to  prevent  the  abuse  of  this  power  if  it  was  in  a  party, 
or  the  leaders  of  a  party,  than  it  would  be  if  it  was  vested  in  a 
private  corporation  ? 

Where  i)rivate  corporations  own  jmblic  utilities  and  make 
a  success  of  the  management  of  them,  municipal  ownership 
of  them  could  succeed.  A  gcK)d  and  complete  system  of  civil 
service  would  insure  success.  Have  the  applicants  for  posi- 
tions appointed  under  civil  service  rules ;  have  them  know  that 
they  will  retain  their  positions  as  long  as  they  are  proficient, 
and  no  longer;  have  the  managers  of  the  plants  appointed 
under  civil  service  rules ;  pay  them  good  salaries,  so  that  com- 
petent men  can  afford  to  give  their  time  to  the  management 
of  the  enterprises ;  give  them  great  powers  in  their  management, 
they  will  feel  their  responsibility  and  be  careful  how  they  use 
their  powers;  let  them  know  that  the  people  look  to  them  for 
successful  management;  let  it  be  so  arranged  that  should  the 
management  not  be  successful,  the  blame  can  not  l)e  shifted  to 
the  mayor,  from  the  mayor  to  the  council,  from  the  council  to 
a  committee,  from  the  committee  to  some  other  person,  until 
the  bewildered  people  know  not  on  whim  to  vent  their  disap- 
proval. Have  the  municipal  ownership  managed  on  the  same 
basis  that  the  private  corporations  are  managed,  and  success  will 
follow. 
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Many  plans  have  been  suggested  and  tried  in  regard  to  muni- 
<iipal  enterprises.  This  is  only  an  imperfect  outline  of  one. 
Various  plans  have  been  successful.  But  the  success  does  not 
depend  so  much  on  the  plan  as  on  the  determination  of  the 
people.  And  there  will  come  a  time  when  the  citizens  of  the 
municipalities  throughout  these  tJnited  States  will  realize  what 
vast  sums  those  in  control  of  the  municipal  affairs  have,  prac- 
tically, been  giving  away  and  they  will  rise  up  in  their  might 
and  either  condemn  those  corporations  utilizing  their  streets,  or 
erect  plants  and  operate  them  for  their  own  benefit. 
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CONSTITUTION   AND   BY-LAWS  OF  THE  GEORGIA  BAR 
ASSOCIATION. 


CONSTITUTION. 


ARTICI.E  I. 


The  object  of  this  Association  shall  be  to  advance  the  science  of  juris- 
prudence, promote  the  administration  of  justice  throughout  the  State, 
uphold  the  honor  of  the  profession  of  the  law,  and  establish  cordial  inter- 
course among  the  members  of  the  bai  of  Georgia.  This  Association  shall 
be  known  as  The  Georgia  Bar  Association. 

ARTICLE  II. 

Any  person  shall  be  eligible  to  membership  in  this  Association  who 
Hhall  be  a  member  of  the  bar  of  this  State  in  good  standing,  and  who 
shall  also  be  nominated  as  hereinafter  provided.  The  judges  of  the 
Supreme,  Superior  and  City  Courts  of  this  State,  and  the  judges  of  the 
Federal  Courts  in  this  State,  shall,  so  long  as  they  remain  in  office,  be 
honorary  members  of  this  Association,  with  all  the  rights  and  privileges 
of  regular  members,  and  without  liability  for  the  payment  of  dues. 

ARTICLE  III. 

The  officers  of  this  Association  shall  consist  of  one  President,  five  Vice- 
Presidents,  a  Secretary,  a  Treasurer,  an  Executive  Committee,  to  be 
composed  of  the  Secretary  and  Treasurer,  together  with  four  members 
to  be  chosen  by  the  Association,  one  of  whom  shall  be  Chairman  of  the 
committee.  Each  of  these  officers  shall  be  elected  at  each  annual  meet- 
ing for  the  year  ensuing,  but  the  same  person  shall  not  be  elected  Presi- 
dent two  years  in  succession.  All  such  elections  shall  be  by  ballot. 
The  officers  elected  shall  hold  office  until  tlieir  successors  are  elected  and 
qualified  according  to  the  Constitution  and  By-laws. 

ARTICLE  IV. 

At  the  meetings  of  the  Association  all  elections  to  membership  shall 
be  by  the  Association,  upon  recommendation  of  the  Executive  Commit- 
tee.   All  elections  for  membership  shall  be  by  ballot,  and  several  nomi- 
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nees,  if  from  the  same  county,  may  be  voted  for  upon  the  same  ballot,. 
and  in  such  case,  placing  the  word  **  no  "  against  any  name  or  names 
upon  the  ticket,  shall  be  deemed  a  negative  vote  against  such  name  or 
names,  and  against  those  only.  Five  negative  votes  shall  suffice  to  de- 
feat any  election  for  membership.  Except  during  the  meetings  of  the 
Association,  the  Executive  Committee  shall  have  full  power  to  admit 
applicants  to  become  members  of  this  Association. 

ARTICLE  V. 

Each  member  shall  pay  five  dollars  to  the  Treasurer  as  annual  dues, 
in  advance,  and  no  person  shall  be  qualified  to  exercise  any  privileges 
of  membership  who  is  in  default.  Such  dues  shall  be  payable  and  pay- 
ment thereof  enforced,  as  may  be  provided  by  the  By-laws.  Members 
shall  be  entitled  to  receive  all  publications  of  the  Association  free  of 
charge. 

ARTICJ.E  VI. 

By-laws  may  be  adopted  at  any  annual  meeting  of  the  Association  by 
a  majority  of  the  members  present. 

ARTICLE  VII. 

The  following  committees  shall  be  annually  appointed  by  the  Presi- 
dent for  the  year  ensuing,  and  shall  consist  of  five  members  each  : 

1.  On  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure. 

3.  On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  Grievances. 

5.  On  Memorials. 

G.  On  Federal  Legislation, 

7.  On  Interstate  Law. 

8.  On  Legal  Ethics. 

9.  On  Reception. 

A  majority  of  the  members  of  any  committee,  who  may  be  present  at 
any  meeting  of  such  committee,  shall  constitute  a  quorum  for  the  pur- 
pose of  such  meeting.  Vacancies  in  any  office  provided  for  by  this 
Constitution  shall  be  filled  by  appointment  by  the  President,  and  the 
appointee  shall  hold  office  until  the  next  meeting  of  the  Association. 

ARTICLE  VIII. 

The  Executive  Committee  shall  perform  such  duties  as  may  be  assigned 
to  it  by  the  President,  or  maybe  defined  by  the  By-laws,  except  as  herein 
otherwise  directed. 
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ARTICLE  IX. 

This  Association  shall  meet  annually,  at  such  time  and  place  as  the 
Executive  Committee  may  select,  and  those  present  at  such  meeting 
shall  constitute  a  quorum.  The  Executive  Committee  shall  ref^uire 
thirty  days'  notice  of  th^  time  and  place  of  meeting  by  publication  in  a 
public  newspaper  to  be  given,  which  publication  shall  be  made  by  the 
Secretary. 

ARTICLE  X. 

The  Constitution  may  be  altered  or  amended  by  a  vote  of  three-fourths 
of  the  members  present  at  any  annual  meeting,  but  no  such  change 
shall  be  made  at  any  meeting  at  which  less  than  thirty  members  are 
present. 

ARTICLE  XI. 

Any  member  of  the  Association  may  be  suspended  or  expelled  for  mis- 
conduct in  his  relations  to  this  Association,  or  in  his  profession,  on  con- 
viction thereof,  in  such  manner  as  may  be  provided  by  the  By-laws. 

ARTICLE  XII. 

This  Constitution  shall  go  into  immediate  effect.  This  Association 
shall  be  incorporated  under  the  laws  of  the  State  of  Georgia  as  soon  as 
practicable,  and  until  such  incorporation  all  money  and  property  of  said 
Association  shall  be  vested  in  the  President  and  Treasurer,  as  trustees 
thereof,  who  shall  pay  over  and  deliver  the  same  to  said  corporation  as 
its  property,  as  soon  as  the  corporation  is  created  by  law.* 


«The  charter  was  duly  obtained.    See  First  Report,  page  16. 
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I. 

The  President  shall  preside  at  all  meetings  of  the  Association,  and  in 
case  of  his  absence  one  of  the  Vice-Presidents  shall  preside.  He  shall 
open  each  meeting  with  an  annual  address. 

II. 

The  Secretary  shall  keep  a  record  of  all  meetings  of  the  Association, 
and  of  all  other  matters  of  which  a  record  shall  be  deemed  advisable  by 
the  Association,  and  shall  conduct  the  correspondence  of  the  Associa- 
tion with  the  concurrence  of  the  President.  He  shall  notify  the  officers 
and  members  of  their  elections,  and  shall  keep  a  roll  of  the  members, 
and  shall  issue  notices  of  all  meetings.  His  salary  shall  be  |200  per  an- 
num. 

III. 

The  Treasurer  shall  collect  and,  under  the  direction  of  the  Executive 
Committee,  disburse  all  funds  of  the  Association  ;  he  shall  report  annu- 
ally, and  of  tener  if  required  ;  he  shall  keep  regular  accounts,  which  shall 
at  all  times  be  open  to  inspection  of  the  members  of  the  Association. 
His  accounts  shall  be  audited  by  the  Executive  Committee.  Before  dis- 
charging any  of  the  duties  of  this  office  he  shall  execute  a  bond,  with 
good  and  sufficient  security,  to  be  approved  by  the  President,  payable  to 
the  President  and  his  successors  in  office,  in  the  sum  of  five  thousand 
dollars,  for  the  use  of  the  Association,  and  conditioned  that  he  will  well 
and  faithfully  perform  the  duties  of  his  office  so  long  as  he  discharges 
any  of  the  duties  thereof.    His  salary  shall  be  $100  per  annum. 

IV. 

The  Executive  Committee  shall  meet  upon  the  call  of  the  Chairman. 
They  shall  have  power  to  arrange  the  program  for  the  annual  meetings, 
and  to  make  such  regulations,  not  inconsistent  with  the  Constitution 
and  By-laws,  as  shall  be  necessary  for  the  protection  of  the  property  of 
the  Association,  and  for  the  preservation  of  good  order  in  the  conduct 
of  its  affairs.  They  shall  keep  a  record  of  their  proceedings,  which  shall 
be  read  at  the  ensuing  meeting  of  the  Association  ;  and  it  shall  be  their 
duty  to  present  business  for  the  Association.  They  shall  examine  and 
report  upon  all  matters  proposed  to  be  published  by  the  authority  of  the 
Association,  and  attend  to  the  publication  and  distribution  of  the  same. 
They  shall  have  the  power  to  make  the  Association  liable  for  any  debts 
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amoanting  to  not  more  than  half  of  the  amount  in  the  Treasurer's 
hands  in  cash,  and  not  subject  to  prior  liabilities.  They  shall  perform 
such  other  duties  as  are  required  of  them  by  the  Constitution,  or  as 
may  be  assigned  to  them  by  the  President. 

V. 

At  each  annual,  stated  or  adjourned  meeting  of  the  Association,  the 
Order  of  Business  shall  be  as  follows : 

1.  Reading  minute^  of  preceding  meeting. 

2.  Address  of  the  President. 

3.  Report  of  Treasurer. 

4.  Report  of  Executive  Committee. 

5.  Elections,  if  any,  to  membership. 
t>.  Report  of  other  committees. 

7.  Report  of  special  committees. 

8.  Election  of  officers  and  appointment  of  committees. 

9.  Miscellaneous  business. 

This  Order  of  Business  may  be  changed  by  a  vote  of  a  majority  of 
the  members  present. 

The  parliamentary  rules  and  orders  contained  in  Cushing's  Manual, 
except  as  otherwise  herein  provided,  shall  govern  all  meetings  of  the 
Association. 

VI. 

If  any  person  elected  does  not,  within  one  month  after  notice  of  his* 
election,  signify  his  acceptance  of  membership  by  letter  to  the  Sec- 
retary to  that  efifect.  and  by  payment  of  his  annual  dues,  he  shall  be 
deemed  to  have  declined  to  become  a  member. 

YII. 

In  pursuance  of  Article  VII.  of  the  Constitution,  there  shall  be  the 
following  standing  committees : 

1.  A  Committee  on  Jurisprudence  and  Law  Reform,  who  shall  be 
charged  with  the  duty  of  attention  to  all  proposed  changes  in  the  law, 
and  of  recommending  such  as,  in  their  opinion,  may  be  entitled  to  the 
favorable  consideration  of  the  Association. 

2.  A  Committee  on  Judicial  Administration  and  Remedial  Procedure, 
who  shall  be  charged  with  the  duty  of  the  observation  of  the  working 
of  our  judicial  system,  the  collection  of  information,  the  entertaining 
and  examination  of  projects  for  a  change  or  reform  in  the  system,  and 
of  recommending  from  time  to  time  to  the  Association  such  action  as 
they  may  deem  expedient.  Both  of  the  foregoing  committees  shall  in- 
vite suggestions  on  the  topics  confided  to  their  charge  from  all  the 
members  of  the  Association,  and  if  they  see  fit,  from  all  the  lawyers  of 
the  State;  and  where  their  report  recommends  changes  in  legislation. 
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the  Association  may  appoint  either  the  same  or  other  compiittees  to 
bring  such  matters  properly  to  the  attention  of  the  General  Assembly. 

3.  A  Committee  on  Legal  Education  and  Admission  to  the  Bar,  who 
shall  be  charged  with  the  duty  of  examining  and  reporting  what 
changes  it  is  expedient  to  propose  in  the  system  and  mode  of  legal  edu- 
cation and  of  admission  to  the  practice  of  the  profession  in  the  State  of 
Georgia. 

It  shall  be  the  duty  of  the  foregoing  standing  committees  to  consider 
the  suggestions  made  in  each  address  ai\d  paper  presented  at  each 
annual  meeting  of  the  Association,  which  fall  within  the  scope  of  the  - 
topics  confided  to  said  committees,  and  to  report  thereon  at  the  next 
annual  meeting. 

4.  A  Committee  on  Grievances,  who  shall  be  charged  with  the  hearing 
of  all  complaints  which  may  be  made  in  matters  aflfecting  the  interest 
of  the  legal  profession,  or  the  professional  conduct  of  any  member  of 
this  bar,  and  the  administration  of  justice,  and  to  report  the  same  to 
the  Association  with  such  recommendations  as  they  may  deem  advi- 
sable; and  said  committee  shall,  in  behalf  of  the  Association,  institute 
and  carry  on  such  proceedings  against  such  offenders  and  to  such  extent 
as  the  Association  may  order,  the  cost  of  such  proceedings  to  be  paid  by 
the  Executive  Committee  out  of  moneys  subject  to  be  appropriated  by 
them. 

5.  A  Committee  on  Memorials,  who  shall  prepare  and  furnish  to  tlie 
Secretary  brief,  appropriate  notices  of  members  who  have  died  during 
the  year  preceding  each  annual  meeting;  such  notices  not  to  exceed 
one  page  of  printed  matter,  and  to  be  published  in  the  annual  report. 
They  shall  also  prepare  or  secure  annually  at  least  one  biographical 
sketch  of  some  member  of  the  bench  or  bar  of  Georgia,  now  deceased, 
having  special  reference  to  his  professional  career,  and  have  the  same 
presented  at  the  annual  meeting;  and,  whenever  practicable,  they 
shall  secure  a  steel  engraving  or  other  suitable  picture  of  the  subject 
of  the  sketch  to  be  inserted  in  the  published  proceedings. 

6.  A  Committee  on  Federal  Legislation,  who  shall  be  charged  with 
the  duty  of  examining  and  reporting  upon  such  Federal  legislation, 
proposed  or  enacted,  as  may  be  of  interest  to  the  legal  profession,  and 
especially  such  as  affects  the  Federal  judicial  system,  and  procedure 
and  practice  in  the  Federal  courts. 

7.  A  Committee  on  Interstate  Law,  who  shall  be  charged  with  the 
duty  of  bringing  to  the  attention  of  the  Association  such  action  as  shall 
be  proposed  by  the  American  Bar  Association,  looking  to  the  promotion 
of  greater  uniformity  in  the  laws  of  the  several  States  on  subjects  of 
common  interest;  and  of  suggesting  propositions  looking  to  the  same 
end,  and,  where  such  action  is  favored  by  the  Association,  to  bring  the 
same  to  the  attention  of  the  General  Assembly,  and  to  endeavor  to  se- 
cure the  adoption  of  the  legislation  so  recommended. 
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8.  A  Committee  on  Legal  Ethics,  who  shall  be  charged  with  the  duty 
of  reducing  to  the  form  of  rules  or  canons  the  principles  of  ethics  regu- 
lating the  relations  of  lawyers  to  the  courts,  the  public,  their  clients 
and  each  other;  with-  the  further  duty  of  taking  such  action  as  they 
may  deem  best,  in  case  any  departures  from  these  principles  by  mem- 
bers of  the  bar  of  the  State  come  to  their  notice  or  are  brought  to  their 
attention. 

9.  A  Committee  on  reception,  who  shall  be  charged  with  the  duty 
at  all  meetings  of  the  Association  of  promoting  social  intercourse  and 
fraternity  among  the  members,  to  the  end  that  every  member  attend- 
ing shall  become  personally  acquainted  with  every  other  member. 

VIII. 

Each  of  the  standing  committee^  shall  consist  of  five  members,  and 
shall  be  appointed  annually  by  the  President  of  the  Association,  and  a 
list  thereof,  and  of  all  special  committees,  transmitted  to  the  Secretary 
within  thirty  days  from  each  annual  meeting,  and  shall  continue  in 
office  until  the  annual  meeting  of  the  Association  next  after  their  ap- 
pointment, and  until  their  successors  are  appointed,  with  the  power  to 
adopt  rules  for  their  own  government,  not  inconsistent  with  the  Consti- 
tution or  these  By-laws.  The  Secretary  shall,  within  thirty  days  after 
receipt  thereof  from  the  President,  notify  each  committeeman,  giving 
full  list  of  his  committee.  Any  standing  committee  of  the  Association 
™ay»  by  rule,  provide  that  three  successive  absences  from  the  meetings 
of  the  committee,  unexcused,  shall  be  deemed  a  'resignation  by  the 
member  so  absent  of  his  place  upon  the  committee.  Any  standing  com- 
mittee of  the  Association  may,  by  rule,  impose  upon  its  members  a  fine 
for  non-attendance,  and  may  provide  for  the  disposition  of  the  fines  col- 
lected under  such  a  rule.* 

IX. 

Whenever  any  complaint  shall  be  preferred  against  a  member  c^f  the 
Association  for  misconduct  in  his  relation  to  this  Association,  or  in  his 
profession,  the  member  or  members  preferring  such  complaint  shall 
present  it  to  the  Committee  on  Grievances,  in  writing,  and  subscribed 
by  him  or  them,  plainly  stating  the  matter  complained  of,  with  particu- 
lars of  time,  place  and  circumstances. 

The  committee  shall  thereupon  examine  the  complaint,  and  if  they 
are  of  the  opinion  that  the  matters  therein  alleged  are  of  sufficient  im- 
portance, shall  cause  a  copy  of  the  complaint,  together  with  a  notice  of 
not  less  than  five  days  of  the  time  and  place  when  the  committee 
will  meet  for  the  consideration  thereof,  to  be  served  on  the  member  com - 

*As  to  payment  of  expenses  of  commtttees,  see  Report  for  IKsr^St),  page  70.  A<4  u> 
printing  committee  reports  in  advance  of  the  annual  meetings,  see  Report  for  18s»;-.s7, 
pageft. 
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plained  of,  either  personally  or  by  leaving  the  same  at  his  place  of  business 
during  office  hours,  properly  addressed  to  him. 

If  after  hearing  his  explanation,  the  committee  shall  deem  it  proper 
that  there  shall  be  a  trial  of  the  charge,  they  shall  cause  a  similarnotice 
of  f\\e  days  of  the  time  and  place  of  trial  to  be  served  on  the  party  com- 
plained of.  The  mode  of  procedure  upon  the  trial  of  such  complaint 
shall  conform  as  near  as  may  be  to  the  provisions  of  ^^420  to  434  of 
the  Code,  inclusive* 

X. 

Nominations  of  candidates  to  fill  the  respective  offices  may  be  made 
at  the  time  of  election  by  any  member,  and  as  many  candidates  may  be 
nominated  for  each  office  as  members  may  wish  to  name,  but  all  elec- 
tions, whether  to  office  or  to  membership,  must  be  by  ballot.  A  major- 
ity of  the  votes  cast  shall  be  sufficient  to  elect  to  office;  but  five  nega- 
tive votes  shall  be  sufficient  to  defeat  an  election  to  membership. 

XL 

All  vacancies  in  any  office  or  committee  of  this  Association  shall  be 
tilled  by  appointment  of  the  President,  and  the  person  thus  appointed 
shall  hold  for  the  unexpired  term  of  his  predecessor;  but  if  a  vacancy 
occur  in  the  office  of  President  it  shall  be  filled  by  the  Association  at  its 
first  stated  meeting  occurring  more  than  ten  days  after  the  happening 
of  such  vacancy,  and  the  person  elected  shall  hold  office  for  the  unex- 
pired term  of  his  predecessor. 

XII. 

All  annual  dues  of  this  Association  shall  be  paid  in  advance  by  e«ch 
member  upon  his  election,  and  on  or  before  May  1st  for  each  year 
during  membership,  and  any  member  failing  to  pay  his  annual  dues  in 
puch  manner  shall  be  in  default,  and  upon  the  order  of  the  President, 
the  Secretary  shall  strike  the  name  of  such  member  from  the  roll  of 
membership,  and  such  member  shall  not  be  reinstated  unless,  for  good 
cause  shown,  the  President  shall  excuse  such  default,  in  which  last 
event  the  name  of  such  member  shall,  upon  the  order  of  the  President, 
l)e  restored  by  the  Secretary  to  the  roll  of  membership.  The  Treasurer 
shall  on  the  16th  day  of  April  of  each  year  inform  each  member  of  the 
Ass(K?iation  tliat  on  the  first  day  of  May  next  the  Treasurer  will  draw  at 
sight  on  said  member  for  the  amount  due  to  the  Association,  and  on  the 
first  day  of  May  the  Treasurer  shall  so  draw  for  such  dues  upon  each 
and  every  member  of  the  Association  who  may  at  that  time  be  indebted 
to  the  Association. 


♦The  citation  is  to  the  Code  of  1882.    In  Civil  Code  of  1895,  the  sections  are  4431  to 

44 4,^  inclusive. 
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XIII. 


These  By-laws  may  be  amended  at  any  stated,  adjourned  or  annual 
meeting  of  the  Association  by  a  majority  vote  of  those  present. 

XIV.       . 

Any  officer  may  resign  at  any  time,  upon  settling  his  accounts  witli 
the  Association.  A  member  may  resign  at  any  time  upon  the  payment 
of  all  dues  to  the  Association,  and  from  the  date  of  the  receipt  by  the 
Secretary  of  a  notice  of  resignation,  with  an  endorsement  thereon  by  the 
Treasurer  that  all  dues  have  been  paid  as  above  provided,  the  person 
^ving  such  notice  shall  cease  to  be  a  member  of  the  Association. 

XV. 

The  Association  shall  hold  its  annual  meeting  each  year  at  such  time 
and  place  as  may  be  fixed  by  the  Executive  Committee,  and  by  the  direc- 
tion of  the  Executive  Committee  the  Secretary  shall  give  notice  of  the 
time  and  place  of  such  annual  meeting  by  publication  in  a  public  news- 
paper for  thirty  days.  If  the  President  and  Executive  Committee  shall 
determine  that  it  is  necessary  for  said  Association  to  hold  any  other 
meeting  during  the  year,  the  same  shall  be  held  at  such  time  and  place 
as  the  President  and  Executive  Committee  may  fix,  and  upon  twenty 
days'  notice  of  such  time  and  place,  to  be  given  by  the  Secretary,  by 
publication  in  a  public  newspaper,  and  the  Secretary  shall  give  this 
notice  upon  the  order  of  the  President. 

XVI. 

No  resolution  complimentary  to  any  officer  or  member  shall  be  enter- 
tained. 

XVII. 

All  addresses,  essays  and  other  papers,  read  at  the  meetings  of  the 
Association,  shall  be  transmitted  to  the  Secretary  within  thirty  day<> 
from  the  adjournment  of  the  annual  meeting,  and  if  not  so  furninhed, 
the  Executive  Committee  shall  proceed  to  publish  the  proceedings  with- 
out such  papers. 
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OFFICERS  AND  COMMITTEES  OF  THE 
GEORGIA  BAR  ASSOCIATION. 

FOR  J90a-J90h 


President. 

H.  W.  HILL,  Greenville. 

Vice-Praidents. 

Firet — Charlton  E.  Battle Columbus 

Second — John  C.  Hart Union  Point 

Third— B.  H.  Hill Atlanta 

Fourth— A.  F.  Daley Wrightsville 

Fifth — J.  B  BuRNSiDE Hamilton 

Secretary.  Treatcirer.  ' 

Orville  a.  Park,  Macon.  Z.  D.  Harrison,  Atlanta 

EXECUTIVE  COMMITTEE. 

Burton  Smith,  Chairman Atlanta 

J.  M.  Terrell Greenville 

BoLLiNo  Whitfield   Brunswick 

Lloyd  Cleveland GriflSn 

Alex  R.  Lawton Savannah 

The  Secretary  and  the  Treasurer  ex  officio. 

STANDING  COMMITTEES. 
On  Jiifitpnidenoe  and  Law  Reform. 

P.  W.  Meldriro,  Chairman  * Savannah 

R.  L.  Berner -   Forsyth 

J.  M.  Neel- --.Cartersville 

Clin  J.  Wimberly Macon 

J.  M.  McNeil , Columbus 
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On  Judicial  Adminlitration  and  Remedial  Prosedufe. 

Hamilton  McWhorter,  Chairman Lexiogtou 

R.  T.  Doreey Atlanta 

E.  C.  Koniz   Atlanta 

Paul  F.  Akin Cartersville 

John  J.  Strickland Athens 

On  Lesf^I  Education  and  Admission  to  the  Bar. 

Spencer  R.  Atkinson,  Chairman Atlanta 

T.J,  Chappell Columbus 

R.  B.  Russell Winder 

M.  J.  Pearsall Moultrie 

Morris  Brandon Atlanta 

On  Memorials. 

Marcus  W.  Beck,  Chairman Griffin 

Z.  D.  Harrison Atlanta 

T.  R  Jones Dalton 

George  P.  Monro Buena  Vista 

W.  S.  Chisholm Savannah 

On  Grievances* 

Alex.  S.  Erwin,  Chairman Athens 

M.  M.  Sessions • Marietta 

M.  J.  Yeomans Dawson 

E.  T.  Moon LaGrange 

Charles  R.  Gwyn Zebulon 

On  Federal  Lesfislation. 

J.  C.  C.  Black,  Chairman —     Augusta 

A.  O.  Bacon -Macon 

Hoke  Smith Atlanta 

H.  D.  Mc Daniel _     Monroe 

W.  E.  Simmons Lawrenceville 
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On  Intefstate  Law. 

Oliffbrd  L.  Anderson,  Chairman Atlanta 

John  I.  Hall Macon 

W.  A.  Wimbieh -.Columbus 

W.  M.  Henry Rome 

E.  D.Graham McRae 

On  Legal  Ethics. 

Howard  Van  Epps . Atlanta 

J.  Y.  Allen- Thomaflton 

F.  G.  DuBignon Savannah 

W.  8.  Thomson Cordele 

On  Reception. 

Francis  D.  Peabody,  Chairman Columbus 

T.  A.  Hammond .Atlanta 

H.  H.  Revill GreenvUle 

■Sylvanus  Morris Athens 

*C.  P.  Steed - -Macon 
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OFFICERS 

OF 

THE  GEORGIA   BAR  ASSOCIATION. 

FOR  PAST  TERMS. 


t8SS-84. 


President. 
L.    N.    WHITTLE. 

Vice-Presidents, 
1 — ^Gharles  C.  Jon£S,  Jr.  3 — M.  H.  Blandford. 

2— Henry  Jackson.  4 — Pope  Barrow. 

5 — ^Georgb  a.  Mercer. 

Secretary  and  Treasurer — W.  B.  Hill. 


(884-85. 


President. 

WILLIAM  M.  REESE. 

Vice-Presidents . 

1— F.  H.  Miller.  3— W.  8.  Basinger. 

2— L.  F.  Garrard.  4— W.  M.  Hammond. 

5— H.  P.  Bell. 

Secretary.  Ti^easurer. 

W.  B.  Hill.  S.  Barnett,  Jr. 
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1— p.  Lu  Mynatt. 
2 — W.  A.  Little. 

Secretary. 
W.  B.  Hill. 


Preddent, 
JOS.  B.  GUMMING. 
Vice-Presidents. 

3— J.  M.  Pace. 
4— W.  H.  Dabnby. 
5— F.    G.   nuBiGNON. 

Treasurer. 
S.  Barnett,  Jr. 


(886^7. 


President. 
CLIFFORD  ANDERSON. 
Vice-Presidents. 
1— N.  J.  Hammond.  3— A.  S.  Erwin. 

2— W.  A.  Little.  4— A.  H.  Hansell. 

5— J.  C.  C.  Black, 
-    Secretary.  Treaxurer. 

W.  B.  Hill.  S.  Barnetp,  Jr. 


J887-88* 


1 — Geo.  a,  Mercer. 
2 — Pope  Barrow. 

Secrt^ry. 
J.  H.  Lumpkin. 


President. 

WALTER  R  HILL. 

Vice-Presidents, 

3 — I.  E.  Shumate. 
4— B.  P.  Hollis. 
6— E.  N.  Broyles. 

Treasurer. 
S.  Barnett,  Jr. 


Digitized  by 


Google 


OFFICERS  FOB  PAST  TERMS. 


233 


President 
MARSHALL  J.  CLARKE. 


1— J.  C.  C.  Black. 
2— A.  8.  Clay. 

Secretary. 
John  W.  Akin. 


VicC' Presidents. 

3 — C.    C.    ElBBEE. 

4 — A.  T.  McIntyre,  Jr. 
Treasurer. 
S.  Barnett,  Jr. 


J889-90- 


President. 
GEORGE  A.  MERCER. 


1 — W.  Dessau. 
2 — Pope  Barrow. 

Secretary. 
John  W.  Akin. 


Vice-Presidents. 

H — John  L.  Hopkins. 
4 — S.  R.  Atkinson. 

Treasurer. 
S.  Barnett,  Jr. 


J890-9J. 


President. 
FRANK  H.  MILLER. 

Vice-Presidents. 
1— M.  J.  Clarke.  3 — P.  W.  Meldrim. 

2— C.  N.  Featherston.  4— M.  P.  Reese. 

5 — George  D.  Thomas. 
Secretary.  Treasurer. 

John  W.  Akin.  Z.  D.  Harrison 
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J89J-92, 


1 — A.  O.  Bacon. 
2— John  I.  Haix 

Secretary, 
John  W.  Akin- 


President 
JOHN  PEABODY. 

Vice-Presidents. 

3 — M.  P.  Reese. 
4-^OHN  W.  Park. 
5 — w.  H.  Fleming. 

T^reamrer. 
Z.  D.  Harrison. 


J892-93. 


1— John  W.  Park. 
2— W.  M.  Hammond. 
Secretary, 
John  W.  Akin. 


President 
W,  DESSAU. 
Vice  Presidents. 

3— M.  P.  Reese. 
4— W.  H.  Fleming. 

Treasurer. 
Z.  D.  Harrison. 


J89^94. 


President. 
LOGAN  E.  BLECKLEY. 
Vice-Presidents. 
1_W.  H.  Fleming,  3— H.  R.  Gobtchius. 

2— C.  N.  Featherston.  4 — A.  H.  MacDonell. 

5-C,  C.  Smith. 
Secretary.  Treasurer. 


John  \V.  Akin. 


Z.  D.  Harrison. 
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J894-95. 


235 


President. 
WILLIAM  H.  FLEMING. 


1 — George  Hillyer. 
2— L.  C.  Levy. 

Secretary, 
John  W.  Akin. 


Vice-Presidents, 

3— W.  G.  Charlton. 
4— Jno.  H.  Martin. 
5— C.  A.  Turner. 

J}reaiUTer, 
Z.  D.  Harrison. 


J895-96. 


1 — Pope  Barrow. 
:2 — Burton  Smith. 

Secretary, 
John  W.  Akin. 


President. 
JOHN  W.  PARK. 

Vice-Presidents. 

3— F.  D.  Pbabody. 
4-C.  C.  Smith. 
5 — H.  McWhorter. 


Treasurer, 
Z.  D.  Harrison. 


J896-97. 


President 
HENRY  R.  GOETCHIUS. 


1 — H.  McWhorter. 
•2— W.  C.  Glenn. 

Secretary. 
John  W.  Akin. 


Vice-Presidents, 

3 — J.  Render  Terrell. 
4 — A.  H.  MacDonell. 
5— H.  H.  Perry. 

Treasurer, 
Z.  D.  Harrison. 
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Prmdent, 
JOHN  W.  AKIN. 

Vtce- Presidents. 
1 — H.  McWhorter.  3 — J.  Carroll  Payne. 

2 — L.  C.  Levy.  4 — John  F.  DeLacy. 

5 — P.  W.  Meldrim. 
Secretary,  Treasurer. 

J.  H.  Blount,  Jr.  Z.  D.  Harrison, 


J89a-99. 


President. 
HAMILTON  MoWHORTER. 

Vice-Presidents. 
1 — J.  R.  Lamar.  3 — Morris  Brandon. 

2 — J.  Hansell  Merrell.  4 — W.  M.  Henry. 

5 — T.  J.  Chappell. 
Secretary.  Treasurer 

Orville  a.  Park.  Z.  D.  Harrison. 


J899-J900. 


President. 
JOSEPH  R.  LAMAR. 

Vice-Presidents, 
1 — H.  W.  Hill.  3 — John  J.  Strickland. 

2 — Charlton  E.  Battle.  4 — B.  H.  Hill. 

5 — John  W.  Bennett. 
Secretary.  Treasurer. 

Orvh^le  a.  Park.  Z.  D.  Harrison. 
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Roll  of  the  Georgia  Bar  Association 

I900'190K 


Honorary  Life  Members*^ 


Ex-Chief  Justice  Logan   E.  Bleckley Clarkes ville- 

Major  ChasH.  Smith  {**  Bill  Arp") Carteraville 

Chaucellor  Walter  B.  Hill,  LL.  D AtheDa 


Honorary  Memben.  t 


Benoett,  Joseph  W.,  Judge  Brunswick  Circuit Brunswick 

Bishop,  Jas.  Jr. ,  Judge  City  Court Eastman 

Brinsou,  Edward  L.,  Judge  Augusta  Circuit Waynesboro 

Brown,  W.  F.,  Judge  City  Court ._  CarroUton 

Butt,  W.  B.,  Judge  Chattahoochee  Circuit Columbus 

Calhoun,  Andrew  E.,  Judge  Criminal  Court Atlanta 

Candler,  John  S.,  Judge  Stone  Mountain  Circuit Edgewood 

Clark,  William  M.,  Judge  City  Court Forsyth 

Cobb,  Andrew  J.,  Associate  Justice  Supreme  Court Atlanta 

Cobb,  Howell,  Judge  City  Court -. Athens 

Dart,  F.  Willis,  Judge   City  Court. .- Douglas 

•Davis,  Philip  W.,  Judge  City  Court Lexington 

Estes,  John  B.,  Judge  Northeastern  Circuit Gainesville 

Evans,  Beverly  D.,  Judge  Middle  Circuit Sander«ville 

Eve,  William  F.,  Judge  City  Court Augusta 

Falligant,  Robert,   Judge  Eastern  Circuit Savanuali 


•See  10  Georgia  Bar  Aseociat'on,  Page  6. 
tSee  Constitution,  Article  2. 
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Felton,  William  H.,  Jr.,  Judge  Macon  Circuit Macoa 

Fish,  Wm.,H.,  Associate  Justice  Supreme  Court Atlanta 

File,  A.  W.,  Judge  Cherokee  Circuit Cartersville 

Freeman,  Alvin  D.,  Judge  City  Court Kewnan 

Gober,  George  P. ,  Judge  Bl ue  Ridge  Circuit Marietta 

Griffin,  W.  H.,  Judg6  City  Court Vaidosta 

Hammond,  E.  W.,  Judge  City   Court Griffin 

Hansel],  A.  H.,  Judge  Southern  Circuit Thomasville 

Harris,  Sampson  W.,  Judge  Coweta  Circuit Carroliton 

Harris,  J.  W. ,   Judge  City  Court Cartersville 

Hart,  John  C,  Judge  Ocmulgee  Circuit Union  Point 

Henry,  W.  M.,  Judge  Rome  Circuit Rome 

Herrington,  Alfred,  Judge  City  Court Swaiusboro 

Hobbs,  Richard,  Judge  City  Court Albany 

Janes,  Charles  G.,  Judge  Tallapoosa  Circuit Cedartown 

Jones,  J.  B.,  Judge  City  Court Clarkesville 

Jones,  W.    R.,  Judge  City  Court Greenville 

Lester,    Chas.  J.,  Judge  City  Court Barnesville 

Lewis,  H.  T.,  Associate  Justice  Supreme  Court Atlanta 

Little,  William  A.,  Associate  Justice  Supreme  Court Atlanta 

Littlejohn,  Z.  A.,  Judge  Southwestern  Circuit Cordele 

Longley,  F.  P.,  Judge  City  Court LaGrange 

Lumpkm,  J.  H.,  Judge  Atlanta  Circuit Atlanta 

Lumpkin,  Samuel,  Presiding  Justice  Supreme  Court Atlanta 

Newman,  William  T.,  U.  S.  District  Judge Atlanta 

Norwood,  Thomas  M.,  Judge  City  Court .Savannah 

Nottingham,   W.  D.,  Judge  (^ty  Court Macon 

Parker,  Thomas  A.,  Judge  City  Court Baxley 

Parks,  James  G.,  Judge  City  Court Dawson 

Prior,  Garland  H.,  Judge  City  Court Gainesville 

Proffitt,  PuUiam  P.,  Judge  City  Court  -- - Elberton 

Reagan,  E.  J.,  Judge  Flint  Circuit McDonough 

Reece,  John  H.,  Judge   City  Court Rome 

Reese,   Seaborn,  Judge  Northern  Circuit Sparta 

Reid,  H.  M.,  Judge  City  Court  — Atlanta 

Robinson ,  Vernon  O. ,  Judge   City  Court Wrightaville 

Russell,  Richard  B.,  Judge  Western  Circuit Winder 

Scaife,  J.  H.,  Judge  City  Court Camilla 
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Seabrook,  Paul  E.,  Judge  Atlantic  Circuit Pineora 

Sheffield,  H.  C,  Judge  Pataula  Circuit Arlington 

Simmons,  Thomas  J.,  Chief  Justice  Supreme  Court. Atlanta 

Smith,  C.  C,  Judge  Oconee  Circuit Hawkinsville 

Sparks,  J,  D.,  Judge  City  Court Brunswick 

Speer,  Emory,  XJ.  8.  District  Judge Macon 

Spence,  W.  N.,  Judge  Albany  Circuit Camilla 

Stark,  W.  W.,  Judge  City  Court Harmony  Grove 

Toombs,  William  H.,  Judge  City   Court — ..Washington 

Williams,  J.  S.,  Judge  City  Court Waycross 

Willis,  James  L.,  Judge  City  Court Columbus 
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ACTIVE  MEMBERS. 


Abbott,  B.  F Atlanta 

Abbott,  Joe ^.-Acworth 

Adams,  S.  B Savannah 

Akin,    John    W Cartersville 

Akin,  Paul  F Carteraville 

Alexander,  Irvin Augusta 

Allen,  J.   Y Thomaston 

Anderson,  C.  L Atlanta 

Arnold,  Reuben ^ Atlanta 

Arnold,  R.  R Atlanta 

Atkinson,  S.  K Atlanta 

Atkinson,  T.  A-1 LaGrange 

Bacon,  A.    O Macon 

Bacon,  W.  W.,  Jr -Albany 

Barnett,   Samuel Atlanta 

Barrett,  W.  H . Augusta 

Barrow,  Pope Savannah 

Bartlett,  A.  L _ Brownsville 

Bartlett,  C.  L .. Macon 

Bass,  C.  L Clarkesvilie 

Battle,  C    E Columbus 

Baxter,  E.    B Augusta 

Beck,  Marcus  \V - Griffin 

Bell,  George  L . Atlanta 

Bennett,  John  W Waycross 

Berner,  R.  L Forsyth 

Black,  J.  C.  C Augusta 

Black,  Eugene  R Atlanta 

Blood  worth,  O.  H.   B Forsyth 

Blue,  W.  F Macon 

Boatwright,  F.  G Tifton 

Brand,  C.  H Lawrenceville 

Brandon,    Morris Atlanta 
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Branhamy  J Rome 

Brantley,   W.   G Brunswick 

Brewster,  P.  H Atlanta 

Brown,  J.  L Atlanta 

Brown,  W.  R Atlanta 

Bryan,  Shepard Atlanta 

Burneide,  J.  B  * Hamilton 

Burwell,  W.  H Sparta 

€allaway,  F.  E Atlanta 

<Jallaway,  M.  P Macon 

-Carson,  A.  A Columbus 

Case,  Marvin  L Atlanta 

Chappell,  T.  J Columbus 

Charlton,  W.  G Savannah 

Charters,  W.  A Dahlonega 

Chisholm,  W.  S Savannah 

Cleveland,  Lloyd GriflSn 

Cochran,  A.  E —  — — —  Waycross 

Cohen,   C.   H ..    .. Augusta 

•Cooper,  J.  R Macon 

Cotten,  J.  A Thomaston 

<3rovatt,  A.  J Brunswick 

Cunningham,  H.  C. Savannah 

Cunningham,  T.  M.,  Jr Savannah 

Daley,  A.  F Wrightsville 

Dasher,  Arthur . . Macon 

Davidson,  W.  T Augusta 

Davis,  A.  H Atlanta 

Davi8,B.M -_ — ..Macon 

DeLacy,  J.  F Eastman 

Denmark,  B.  A .Savannah 

Dessau,  Washington Macon 

Dorsey,  R.  T Atlanta 

Douglas,  Hamilton Atlanta 

DuBignon,  F.  G Savannah 

Ellis,  Roland Macon 

Ellis,  W.D Atlanta 

Erwin,  A.  S . Athens 
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Erwin,  Marion Macoa 

Erwin,  R.  G 102  W.   23rd  St.  New  York 

Evans,  A.  W Sandersville 

Felder,  T.  B.,  Jr Atlanta 

Fleming,    W.   H . Augusta 

Fort,  Allen Americus 

Foster,  F.  G Madison 

Fouche,  R.   T Rome 

Freeman,  Davis Savannah 

Fullwood,  C.  W Tifton 

Garrard,  Frank  U Columbus 

Garrard,  L.  F Columbus 

Garrard,  Wm-. Savannah 

Gary,  W.  T Augusta 

Gilbert,  J.  H Atlanta 

Gilbert,  S.  P. Columbus 

Goetchius,  H.  R .. Columbus 

Goodyear,  C.  P Brunswick 

Gordon,  W.  W.,  Jr Savannah 

Graham,   E.  D McRae 

Graham,  John  M Atlanta 

Gwyn,  Chaa.  R Zebulon 

HalL  C.  H.,  Jr Macon 

Hall,  H.   A Newnan 

Hall,  J.  E Macon 

Hall,  John  I —   .Macon 

Hammond,  T,  A Atlanta 

Hammond,  W.  H Thomasville 

Hammond,  W.  M Thomasville 

Hammond,  W.  R Atlanta 

Hardwick,T.  W Sandersville 

Harley,  J.  A Sparta 

Harris,  C.  P Elberton 

Harris,  Marion Macon 

Harrison,  Z.  D Atlanta 

Harwell,  Frank LaGrange 

Hatcher,  S.  B Columbus 
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FOR  SALE. 


One  copy  of  all  the  publications  of  the  Association  is 
mailed  free  of  cost  to  each  member  of  the  Association.  The 
Association  desires  also  to  exchange  its  publications  with 
the  several  Bar  Associations  throughout  the  country.  Extra 
copies  of  the  reports  and  back  numbers  are  sold  at  fifty  cents 
per  copy,  except  those  for  the  years  1884,  '85,  '86  and  '89. ' 
These  are  sold  at  $1.00  each,  and  only  to  members  of  the  As- 
sociation. The  edition  of  the  1889  report  being  very  nearly 
exhausted,  this  report  will  only  be  sold  with  a  complete  set. 
The  complete  set  of  seventeen  numbers  will  be  sent  post-paid 
for  $10.50,  or  the  set  bound  in  full  liheep,  four  volumes,  for 

The    Secretarywill  be  glad  to  correspond  with  members 
and  others  in  regard  to  completing  broken  sets. 
Address  all  orders  to  the  Secretary, 

Orviij^k  a.  Park,  Macon,  Ga. 
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GENERAL  MINUTES. 


FIRST  DAY^S  PEOCEEDINGS. 

Wabh  Springs,  July  3,  1901. 

The  Eighteenth  Annual  Session  of  the  Georgia  Bar  Asso* 
<!iation  convened  in  the  Auditorium  at  Warm  Springs  at  10 
o'clock  a.  m.,  and  was  called  to  order  by  the  President,  H.  War- 
ner Hill,  of  Greenville,  the  following  members  being  present:  * 

W.  C.  Adamson,  CarroUton;  P.  P.  Akin,  Cartersville;  A.  L. 
Alexander,  Savannah;  Irvin  Alexander,  Augusta;  B.  C.  Alston, 
Atlanta;  Keuben  R.  Arnold,  Atlanta;  S.  R.  Atkinson,  Atlanta; 
T.  A.  Atkinson,  LaGrange;  A.  O.  Bacon,  Macon;  W.  W. 
Bacon,  Jr.,  Albany;  Jas.  Bishop,  Jr.,  Eastman;  J.  C.  C.  Black, 
Augusta;  L.  E.  Bleckley,  Clarkesville;  O.  H.  B.  Bloodworth, 
Forsyth;  Joseph  D.  Boyd,  Griffin;  J.  Branham,  Rome;  Shepard 
Bryan,  Atlanta;  W.  C.  Bunn,  Cedartown;  W.  B.  Butt,  Colum- 
bus; A.  A.  Carson,  Columbus;  Th(».  J.  Chappell,  Columbus; 
W.  G.  Charlton,  Savannah;  W.  M.  Clark,  Forsyth;  Lloyd 
Cleveland,  Griffin;  S.  A.  Crump,  Macon;  H.  C.  Cunningham, 
Savannah;  A.  F.  Daley,  Wrightsville;  Washington  Dessau, 
Macon;  Roland  Ellis,  Macon;  A.  W.  Evans,  Sandersville;  J.  J. 
Flint,  Griffin;  F.  TI.  Garrard,  Columbus;  L.  F.  Garrard,  Colum- 
bus; H.  R.  Goetohius,  Columbus;  Arthur  Greer,  West  Point; 
C.  R.  Gwyn,  Zebulon;  T.  A.  Hammond,  Atlanta;  W.  M.  Ham- 
mond, Thomasville;  W.  R.  Hammond,  Atlanta;  T.  W.  Hard- 
wick,  Sandersville;  M.  W.  Harris,  Macon;  Z.  D.  Harrison,  At- 
lanta; J.  C.  Hart,  Union  Point;  Frank  Harwell,  LaGrange; 
S.  B.  Hatcher,  Columbus;  H.  W.  Hill,  Greenville;  F.  A. 
Hooper,  Americus;  W.  S.  Howell,  Greenville;  W.  R.  Jones. 
Greenville;  J.  R.  Lamar,  Augusta;  A.  R.  Lawton,  Savannah; 
John  D.  Little  Columbus;  W.  A.  Little,  Columbus;  F.  M. 
Longley,  LaGrange;  F.  P.  Longley,  LaGrange;  Samuel  Lump- 
kin, Atlanta;  F.  B.  McLaughlin,  Greenville;  A.  S.  McLendon, 
Cuthbert,  H.  McWhorter,  Lexington;  P.  W.  Meldrim,  Savan* 
Tiah;  J.  H.  Merrill,  Thomasville;  B.  S.  Miller,  Columbus;  E.  T. 
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Moon,  LaGrange;  Sylvanus  Morris,  Athens;  J.  W.  Park^ 
Greenville;  O.  A.  Park,  Macon;  P.  D.  Peabody,  Columbus ^ 
A.  P.  Pereons,  Talbotton;  A.  G.  Powell,  Blakely;  H.  H. 
Kevill,  Greenville;  D.  W.  Kountree,  Atlanta;  A.  H.  Russell,. 
Bainbridge;  L.  C.  Eussell,  Winder;  E.  B.  Russell,  Winder; 
Samuel  Rutherford,  Forsyth;  J.  H.  Sanders,  Cedartown;  W.  L. 
Scruggs,  Atlanta;  W.  E.  H.  Searcy,  Jr.,  Griffin;  R.  L.  Shipp, 
Moultrie;  T.  J.  Simmons,  Atlanta;  J.  L.  Sweaty  Way  cross; 
Burton  Smith,  Atlanta;  C.  C.  Smith,  Hawkinsville;  John  R.  L. 
Smith,  Macon;  Jack  J.  Spalding,  Atlanta;  C.  P.  Steed,  Macon; 
W.  E.  Steed,  Butler;  J.  J.  Strickland,  Athens;  J.  M.  Strick- 
land, Griffin;  J.  M.  Terrell,  Greenville;  J.  R  Terrell,  Green- 
ville; A.  H.  Thompson,  LaGrange;  J.  H.  Tipton,  Sylvester; 
J.  L.  Travis,  Atlanta;  C.  A.  Turner,  Macon;  F.  E.  Twitty^ 
Brunswick;  Howard  Van  Epps,  Atlanta;  Chas.  R  Williams, 
Columbus;  J.  L.  Willis,  Columbus;  Minter  Wimberly,  Macon; 
W.  A.  Wimbish,  Columbus;  M.  J.  Yoemans,  Dawson. 

The  President:  It  becomes  my  pleasing  duty  to  call  to  order 
the  Eighteenth  Annual  Meeting  of  the  Georgia  Bar  Association. 
The  first  business  is  the  report  of  the  Executive  Committee, 
through  its  chairman,  Mr.  Burton  Smith. 

Mr.  Smith:  The  Executive  Committee  has  no  formal  written 
report  to  submit.  Our  work  has  largely  been  taken  up  with 
the  preparation  of  the  program  for  this  meeting,  which  will  be 
submitted  in  a  few  minutes.  We  have  elected  to  membership 
during  the  recess  of  the  Association  in  accordance  with  the  au- 
thority conferred  upon  us  by  the  by-laws,  the  following  new 
members:  D.  W.  Rountree,  Atlanta;  W.  C.  Bttnn,  Cedartown; 
Joe  H.  Sanders,  Cedartown;  Robert  C.  Alston,  Atlanta;  Geoip:^^ 
W.  Owens,  Savannah;  A.  L.  Alexander,  Savannah;  S.  A. 
Crump,  Macon;  M.  B.  Gerry,  Macon;  Robert  Hodges,  Macon; 
Samuel  Rutherford,  Forsyth. 

We  also  recommend  for  membership  the  following  gende- 
men;  the  names  having  been  presented  to  us  during  this  session 
of  the  Association  we  have  no  authority  to  elect  under  the  by- 
laws, but  recommend  their  election  to  the  Association:  J.  L, 
Travis,  Atlanta;  Minter  Wimberly,  Macon;  Arthur  Greer^ 
West  Point;  J.  D.  Boyd,  Griffin;  Arthur  G.  Powell,  BUkety; 
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A.  M.  Eaines,  Dawson;  T.  L.  Bowden,  Columbus;  I.  T.  Irvin, 
Washington;  J.  J.  Flint,  Griffin;  J.  C.  Cook,  Columbus,  and 
W.  E.  Steed,  Butler. 

I  am  glad  to  report  that  the  financial  condition  of  the  Asso- 
ciation is  good,  better,  I  believe,  than  it  has  ever  been.  This 
is  doubtless  due  to  the  very  efficient  work  of  our  Treasurer. 

Our  attendance  was  good  last  year;  it  will  be  good  this  year. 
We  find  the  interest  of  the  Bar  and  the  people  of  the  State  in 
the  Association  and  its  work  is  greater  than  it  has  ever  been. 

The  Executive  Committee  desire  to  propose  an  amendment 
to  the  Constitution.  As  the  Constitution  now  stands  the  Exe- 
cutive Committee  is  composed  of  the  Secretary  and  Treasurer 
ex  ofjiciOy  together  with  four  elected  members.  Our  amend- 
ment which  we  request  the  Association  to  pass  provides  that 
Article  Three  of  the  Constitution  be  amended  by  inserting  in 
the  third  line  thereof  after  the  word  "the"  the  word  "presideoat,'^ 
the  effect  of  which  is  to  make  the  president  an  ex  officio  mem- 
ber of  the  committee.  It  would  require  a  three-fourths  vote 
to  pass  this  amendment. 

The  program  has  been  made  up  for  to-day.  The  intention 
is  to  hold  three  days,  as  we  have  much  interesting  matter,  and 
enough  to  last  us  three  days.  On  the  third  day  there  will  be 
held  during  the  afternoon  a  barbecue  given  by  Mr.  Davis,  our 
host.  The  barbecue  will  be  completed  in  time  for  most  of  us, 
I  hope,  to  catch  the  afternoon  trains,  should  we  desire  to  do 
so.  The  program  will  be  announced  this  afternoon  for  to-mor- 
row.   The  program  for  this  morning  is  as  follows: 

(Mr.  Smith  read  the  program.) 

I  may  remark  here  that  we  have  always  found  the  discussion 
of  these  reports  particularly  interesting  and  instructive.  The 
hours  fixed  by  the  committee  for  holding  sessions  are  ten  to  one 
during  the  forenoon,  and  no  afternoon  session. 

There  will  be  a  session  this  evening  at  8:30,  the  program  for 
which  will  be  announced  this  afternoon.  It  is  the  intention 
of  the  committee  to  make  the  night  sessions  particularly  inter- 
esting, to  have  less  diy  and  technical  law,  and  more  matter  of 
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general  interest  to  all  persons.  We  will  have,  I  think,  one  or 
two  innovations,  which,  we  believe,  will  particularly  appeal  to 
the  ladies. 

The  President:  What  is  the  pleasure  of  the  Association  with 
reference  to  the  report  of  the  Executive  Committee  ? 

Mr.  Battle:  I  move  that  it  be  received  and  adopted. 

Motion  to  adopt  the  report  was  unanimously  carried. 

The  President:  The  next  business  is  the  address  of  the  Presi- 
dent. 

The  President  then  delivered  his  address.    (See  Appendix  A.) 

When  the  applause  had  somewhat  subsided  the  President  an- 
nounced a  recess  of  five  minutes. 

Association  called  to  order. 

Mr.  Burton  Smith:  The  names  of  the  gentlemen  recom- 
mended by  the  Executive  Committee  for  membership  are  now 
before  the  Association  for  action. 

The  President:  Does  the  chair  understand,  Mr.  Smitii,  that 
you  put  these  names  before  the  Association  for  election  now? 

Mr.  Smith:  I  believe  that  now  is  the  time. 

Judge  MoWhorter:  I  move  that  the  names  lie  on  the  table 
until  to-morrow  morning. 

This  motion  was  carried. 

The  President:  The  next  business  is  the  report  of  the  Treas- 
urer. 

Mr.  Harrison:  Mr.  President,  the  Treasurer  takes  pleasure  in 
reporting  to  the  Association  that  it  owes  no  man  anything,  nor 
does  there  appear  to  be  any  reason  whatever  why  the  Associa- 
tion should  ask  favors  of  any  man,  except  it  be  of  the  weather 
man  or  of  our  very  amiable  host 

The  Treasurer  reports  further  that  a  statement  of  his  receipts 
and  disbursements  during  the  past  year,  accompanied  with 
proper  vouchers,  has  been  examined  and  approved  by  the  Exe- 
cutive Committee.  That  statement  of  account  shows  that  his 
receipts  were  $1,067.18  and  that  his  disbursements  have  been 
$938.66,  leaving  a  cash  balance  in  the  treasury  of  $128.52. 
From  this  statement  it  will  be  noted  that  many  of  the  members 
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of  the  Association,  recognizing  their  obligation  to  the  Associa- 
tion, have  honored  its  drafts,  while  possibly  a  like  number  have 
neglected  or  forgotten  to  do  so. 

The  President:  What  is  the  pleasure  of  the  Association  with 
reference  to  the  report  of  the  Treasurer? 

Mr.  Terrell:  I  move  it  be  received  and  adopted. 

Motion  carried. 

(For  itemized  report  see  Appendix  B.) 

The  President:  The  next  in  order  is  the  report  of  the  Com- 
mittee on  Judicial  Administration  and  Bemedial  Procedure, 
through  its  chairman,  Judge  Hamilton  McWhorter. 

Judge  McWhorter:  Mr.  President,  your  Committee  on  Judi- 
cial Administration  and  Remedial  Procedure  beg  leave  to  make 
the  following  report:  (See  Appendix  C.) 

The  President:  Discussion  of  the  report  that  has  just  been 
read  is  now  in  order. 

Mr.  Terrell:  Mr.  President,  the  paper  just  read  ooai tains  some 
most  admirable  suggestions.  I  think  it  would  be  a  most  excel- 
lent idea  to  have  the  paper  lie  over  until  the  next  meeting,  and 
to  request  the  Executive  Committee  to  arrange  for  a  symposium 
upon  it,  and  in  the  meanwhile  thait  all  the  Solicitors  throughout 
the  State  be  served  with  a  rule  nisi  to  show  cause  why  that 
part  of  the  report  touching  the  criminal  law  should  not  be 
adopted  as  part  of  our  Constitution  and  laws.  I,  therefore, 
move  that  the  matter  go  over  until  the  next  meeting  of  the  As- 
sociation, and  that  the  next  Executive  Committee  be  instructed 
to  arrange  for  a  symposium  upon  the  que^ions  presented  by  the 
report. 

Colonel  Lawton:  I  second  the  motion. 

Motion  was  unanimously  adopted. 

The  President:  The  next  business  in  order  is  the  report  of 
the  Committee  on  Legal  Education,  through  its  chairman. 
Judge  Speneer  R.  Atkinson. 

Judge  Atkinson:  I  desire  to  state  for  the  information  of  the 
members  of  this  Association  that  I  have  found  it  utterly  im- 
possible to  have  a  meeting  of  that  committee  so  as  to  take  under 
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advisement  the  report  which  I  had  formulated  for  the  purpose 
of  presenting  it  to  the  Association.  It  now  seems  that  we  have 
not  a  quorum  of  the  committee  present  There  are  only  two 
members  here.  If  it  be  the  pleasure  of  the  Association  that  the 
members  of  the  committee  who  are  here  shall  make  a  report, 
why  we  will  take  great  pleasure  in  doing  so,  provided  it  be  de- 
ferred until  this  afternoon,  say  at  half  past  four  or  five  o'clock. 
There  is  no  subject  probably  that  will  be  presented  to  the  Asso- 
ciation that  will  elicit  more  interest  than  the  one  that  will  con- 
stitute the  report  of  this  committee.  I  think  it  proper  that  we 
should  have  some  general  discussion  of  this  subject  of  Legal 
Education  and  Admission  to  the  Bar.  I  ask  that  we  may  be 
permitted  to  report  this  afternoon,  say  at  half  past  four  o'clock. 

Mr.  Terrell:  As  the  Executive  Committee  has  arranged  a 
program  somewhat  different,  I  move  that  the  committee  be  al- 
lowed to  report  to-morrow  morning  if  that  will  suit  the  chair- 
man. 

Judge  Atkinson:  I  accept  the  substitute.  We  may  have  a 
quorum  here  then. 

Judge  Hamilton  McWborter:  I  second  the  motion. 

Motion  adopted. 

Judge  Atkinson :  Is  it  the  order  of  the  day  for  nine  o'clock 
to-morrow  morning? 

The  President:  The  Chair  did  not  understand  that  Mr.  Ter- 
rell fixed  any  particular  hour. 

Mr.  Terrell:  The  Committee  will  fix  the  hour. 

The  President:  The  next  is  the  report  of  the  Committee  on 
Jurisprudence  and  Law  Reform. 

Mr.  P.  W.  Meldrim:  That  Committee  is  very  much  in  the 
position  that  the  Committee  represented  by  Mr.  Atkinson  is.  I 
have  prepared  a  very  brief  report  intending  to  submit  it  to  my 
colleagues,  but  there  is  no  member  of  the  Committee  here  ex- 
cept myself.  Probably  they  may  be  in  on  a  later  train,  and  I 
would  prefer  to  submit  the  matter  to  them  for  their  approval. 
I  suggest  that  it  take  the  same  course  as  the  other  report. 

It  is  a  very  brief  report,  still  it's  not  a  report  of  the  Corn- 
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mittee;  it's  only  a  report  by  myself  as  Chairman  of  the  Com- 
mittee. I  have  roughly  prepared  same  and  intended  to  submit 
it  to  my  colleagues.  The  Association  can  do  with  it  as  it  sees 
fit. 

Mr.  W.  Dessau:  I  would  suggest  that  we  dispose  of  it  to- 
night.    What  is  on  the  program  for  to-night? 

The  Secretary:  The  papers  by  Mre.  Terrell  and  Major  Black 

Mr.  Meldrim:  As  far  as  I  am  concerned,  any  time  will  do. 
■Of  course  that  is  subject  to  the  wish  of  the  Association.  All 
I  can  say  is  that  I  have  been  unable  to  get  the  Committee  to- 
.gether,  and  the  members  are  not  here. 

Mr.  Harrison:  I  move  that  the  report  be  deferred  with  a  di- 
rection to  the  Executive  Committee  to  make  a  further  assign- 
ment. 

Mr.  Terrell:  I  second  the  motion. 

Motion  carried. 

The  President:  We  will  now  have  the  report  of  the  Com- 
mittee on  Federal  Legislation  by  Hon.  J.  C.  C.  Black,  the 
Chairman. 

Mr.  Black:  Mr.  President,  it  has  been  impracticable  to  have 
-a  meeting  of  the  Committee.  There  are  only  two  membere 
present,  Senator  Bacon  and  myself,  so  that  I  have  no  report  to 
make.  I  think  after  such  examination  as  I  have  been  able  to 
make  of  the  Statutes  ^'  the  last  Congress,  that  there  has  been 
no  legislation  that  would  be  of  any  special  interest  to  the  As- 
sociation. I  have  not  been  able  to  inform  myself  as  to  the  leg- 
islation proposed.  I  shall  not  take  up  any  further  time,  but  will 
only  say  I  think  the  Association  loses  nothing  by  our  failure 
to  make  a  report 

The  President:  The  next  business  in  order  is  the  report  ol 
the  Committee  on  Grievances.  Is  the  Chairman  or  any  mem- 
ber of  that  Committee  present? 

Mr.  Moon:  Mr.  President^  I  believe  I  am  a  member  of  that 
Committee,  but,  so  far  as  I  am  aware,  the  Chairman  has  never 
<5alled  the  Conmiittee  tt^ther,  and  I  do  not  know  whether  there 
is  a  report  or  not. 
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The  President:  The  next  business  is  the  report  of  the  Com- 
mittee on  Legal  Ethics  by  Judge  Howard  Van  Epps. 

Judge  Van  Epps:  Mr.  President,  I  have  a  somewhat  extend- 
ed report  embodying  particularly  my  own  personal  views.  Xo 
other  member  of  my  Committee  is  present.  If  it's  the  pleasure 
of  the  Association  that  I  shall  proceed  with  my  report,  I  will 
take  pleasure  in  reading  it. 

From  the  Audience:  Proceed!  Proceed! 

The  President:  In  the  absence  of  any  objection,  we  take  it 
that  it  is  the  pleasure  of  the  Association  for  you  to  proceed. 

Judge  Van  Epps  presented  the  report.    (See  Appendix  D.) 

The  President:  The  discussion  of  the  report  which  has  just 
been  read  is  now  in  order.  Does  any  member  of  the  Associa- 
tion desire  to  discuss  it?  If  not,  the  next  business  is  the  report- 
of  the  Committee  on  Interstate  Law,  by  its  Chairman,  Capt^ 
Clifford  L,  Anderson. 

Mr.  Terrell :  Capt  Auderson  is  not  here. 

The  President:  The  Chair  is  informed  that  Capt  Anderson 
is  not  present. 

Mr.  Wimbish:  I  am  the  only  member  of  that  Committeo 
who  is  present.  There  has  been  no  call  for  a  conference  with 
reference  to  this  report  It  may  be  that  the  other  members- 
will  come  in  to-day  or  to-morrow. 

Mr.  Terrell :    I  move  that  it  be  carffed  over  until  to-morrow. 

Col.  Lawton:  I  second  the  motion. 

Motion  carried. 

The  Chair;  This  completes  the  program  that  has  been  ar- 
ranged by  the  Executive  Committee  for  this  morning. 

Mr.  Burton  Smith:  Before  the  Association  adjourns,  I  de- 
sire to  make  an  announcement  I  have  been  requested  to  ask 
the  gentlemen  of  the  Association  to  assemble  in  front  of  the 
hotel  at  four  o'clock  this  afternoon.  The  photographer  wishe* 
to  take  a  photograph  of  the  members  who  are  present. 

Judge  McWhorter:  I  move  to  adjourn. 

Motion  seconded  and  carried. 
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rmST  DAY'S  PROCEEDmGS— EVENING  SESSION. 

The  meeting  was  called  to  order  by  the  President. 

The  President:  According  to  the  program  as  arranged  by  the 
Executive  Committee,  the  first  business  in  order  is  a  paper  by 
Mr.  Beuben  K  Arnold  on  'Delays  and  Technicalities  in  the 
Administration  of  Jue/tice." 

Mr.  Arnold  presented  the  paper.    (See  Appendix  E.) 

The  President:  Next  on  the  program  is  an  address  by  the 
Hon.  J.  C.  C.  Black. 

Mr.  Black  delivered  his  address.     (See  Appendix  F.) 

The  President:  Having  completed  the  program  arranged  by 
Ae  Executive  Committee,  what  is  the  pleasure  of  the  Associa- 
tion? 

Mr.  Spalding:  I  suppose  by  that  announcement  that  the  body 
.is  about  ready  to  adjourn.  We  have  with  us  a  distinguished 
member  of  the  Atlanta  Bar,  whose  presence  ought  not  to  be 
allowed  to  go  by  unnoticed  upon  the  minutes  and  records  of 
this  Association.  I  happen  to  know  that  one  of  the  members 
of  this  Association,  who  has  been  an  honor  to  it  in  the  highest 
degree,  both  upon  the  Bench  and  at  the  Bar,  and  who  is  here 
with  us  now,  is  celebrating  the  anniversary  of  his  seventy-fourth 
birthday.  While  I  have  no  set  resolution  prepared,  I  think  I 
lit  least  voice  the  sentiments  of  every  member  of  the  Georgia 
Bar  when  I  extend  our  hearty  good  will  and  hearty  congratu- 
lations and  hearty  wishes  for  many  happy  returns  to  the  dis- 
tinguished and  honored  gentleman  to  whom  I  refer.  Honorable 
Logan  E.  Bleckley.  I  move  that  there  be  spread  upon  the  min- 
utes of  this  Association  in  appropriate  language  the  expression 
of  this  sentiment  in  behalf  of  the  Association.    (Applause.) 

Mr.  Meldrim:  I  second  the  motion.  I  want  to  add  only  this 
word.  I  take  some  exceptions  to  my  friend's  language  in  refer- 
ring to  Chief  Justice  Bleckley.  I  know  that  there  are  a  great 
many  good  things  in  Atlanta,  my  friend  sitting  opposite  among 
the  number,  but  all  the  good  things  do  not  belong  to  Atlanta, 
and  those  of  us  who  live  on  the  coast  claim  an  equal  share  in. 
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loving  and  respecting  our  Chief  Justice.  I  therefore  hope  that 
when  the  Secretary  records  the  resolution  of  Mr.  Spalding  the 
language  to  the  effect  that  Judge  Bleckley  is  of  Atlanta  will 
not  be  used,  but  Chief  Justice  Bleckley  of  the  State  of  Geor- 
gia— of  the  whole  State.     (Applause.) 

Mr.  Spalding:  I  accept  the  amendment. 

The  President:  Is  there  anything  further  to  be  said  on  the 
motion  ?    If  not,  I  put  it  to  vote  with  a  great  deal  of  pleasure. 

Motion  unanimously  carried  amid  a  round  of  applause. 

From  the  Audience:  Bleckley!  Bleckley  I   Speech!   Speech! 

Judge  Bleckley:  Mr.  President^  and  my  brethren,  and  the 
ladies:  Silence  is  sometimes  more  expressive  than  any  speech 
that  I  am  able  to  make,  and  on  this  occasion  such  is  the  case. 
I  would  willingly  have  remained  silent  and  felt  your  compli- 
ment, but  after  your  call  on  me  it  behooves  me  to  make  some 
response.  That  response  is  that  you  have  the  thanks  of  my 
heart  for  what  you  have  done,  and  I  would  pray  for  power  to  asr 
sure  you  how  deeply  and  tenderly  my  heart  is  affected  by  what 
you  have  said  and  dona  Pardon  me,  if  you  please,  from  any  at- 
tempt  to  make  further  remarks.  I  thank  you,  and  I  b^  you  to 
indulge  me  in  silent  reflection  upon  this  occasion,  and  upon  the 
feelings  that  it  rouses  in  my  heart.    (Applause.) 

The  President:  What  is  the  pleasure  of  the  Association? 

Mr.  Dessau:  I  move  to  adjourn. 

Motion  carried. 


SECOND  DAY^S  PROCEEDINGS— MORNING 
SESSION. 

Meeting  called  to  order  by  President  at  9:30  a.  m. 

The  President:  The  first  business  to  come  before  the  Asso- 
ciation is  the  election  of  new  members,  and  under  the  CMisti- 
tution  they  are  elected  by  ballot.  The  Secretary  will  read  the 
name  of  the  first  candidate. 

Mr.  Burton  Smith:  The  Executive  Conmiittee  request  me 
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to  announce  as  candidates  for  election  th«  following  gentlemen: 
J.  D.  Boyd,  Griffin;  J.  J.  Flint,  Griffin;  Arthur  Gray  Powell, 
Blakely;  A.  M.  Raines,  Dawson;  I.  T.  Irvin,  Washington;  Min- 
ler  Wimberly,  Macon;  J.  C.  Cook,  Columbus;  T.  L.  Bowden, 
<'olumbu8;  J.  L.  Travis,  Atlanta;  Arthur  Greer,  West  Point. 

Judge  Van  Epps:  Mr.  President,  I  am  not  quite  sure  that 
1  correctly  remember  our  course  of  procedure  upon  this  sub- 
ject in  the  past,  but  as  I  recall  it  the  Secretary  is  allowed  to 
cast  the  ballot  for  the  entire  Association,  provided  there  are  no 
<lissenting  votes,  and  I  therefore  move  that  the  election  of  all 
of  the  gentlemen  whose  names  are  proposed  upon  the  list  just 
read  be  had  by  the  Secretary  casting  the  ballot  of  the  Associa- 
tion in  favor  of  their  election. 

Mr.  Smith:  I  second  the  motion. 

Judge  W.  R  Hammond:  I  make  this  point:  That  the  names 
of  these  gentlemen  ought  to  be  put  on  record  in  full. 

The  Secretary:  The  Secretary  will  endeavor  to  give  the  full 
and  correct  names  of  all  the  members. 

Judge  Hammond:  Still  I  make  the  point  that  the  initial  is 
not  the  name. 

Mr.  Burton  Smith:  The  initial  is  what  people  generally  go 
by. 

The  President:  Where  a  man  signs  his  name  by  his  initials 
it  is  binding  on  him,  I  believe. 

Judge  Hammond:  I  haven't  made  any  motion. 

The  President:  The  motion  is  made  that  the  Secretary  cast 
the  vot«  of  the  Association  for  the  gentlemen  whose  names 
have  beeti  proposed  for  membership.  Is  there  anything  to  be 
said  on  the  motion? 

Mr.  Black:  I  would  like  to  have  the  provision  of  the  Consti- 
tution read. 

The  President:  The  Secretary  will  read  the  provision  of  the 
Constitution  bearing  on  that  question. 

The  Secretary:    Article  IV  of  the  Constitution  reads: 

"At  the  meetings  of  the  AssociatioB  all  elections  to  membership  shall 
be  by  the  Association,  upon  recommendation  of  the  ExecQtiYe  Oo'm- 
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mittee.  All  elections  for  membership  shall  be  by  ballot,  and  several 
nominees,  if  from  the  same  county,  may  be  voted  for  upon  the  same.ballot, 
and,  in  such  case,  placing  the  word  '*  No"  against  any  name  or  names- 
upon  the  ticket  shall  be  deemed  a  negative  vote  against  such  name  or 
names,  and  against  those  only.  Five  negative  votes  shall  suffice  to  de- 
feat any  election  for  membership.  Except  during  the  meetings  of  the 
Association,  the  Executive  Committee  shall  have  full  power  to  admit 
applicants  to  become  members  of  the  Association." 

Mr,  Black:  For  the  purpose  of  invoking  the  ruling  of  the 
Chair,  I  state  that  the  motion  is  not  in.  order;  it  is  not  ri^t. 

The  President:  The  Chair  will  hold  that  by  unanimous  vote 
or  without  objection  it  can  be  done. 

Mr.  Black:  As  I  understand  it^  a  unanimous  vote  is  required. 

Judge  Van  Epps:  I  will  state  to  my  brother  that  in  making' 
my  motion  I  thought  the  true  construction  of  the  Rule  to  be 
that  if  there  were  any  dissenting  votes  we  would  have  to  pro- 
ceed as  prescribed  by  the  Constitution. 

Mr.  Black:  Mr.  Chairman,  under  the  General  Bule  as  I  un- 
derstand it — ^I  do  not  know  whether  there  is  anything  bearing- 
on  it  in  our  own  by-laws — the  Rules  of  the  House  can  be  sus- 
pended by  a  two-thirds  vote  and  the  ballot  cast  by  the  Secretary 
on  motion.     That's  the  general  parliamentary  rule. 

The  President:  The  Chair  will  hold  that  by  a  two-thirds  vote 
the  rules  can  be  suspended. 

Judge  Sweat:  Mr.  President,  if  I  recollect  the  Rule  in  ques- 
tion it  provides  that  as  many  as  five  dissenting  votes  may  pre- 
vent the  election  of  any  man.  Tb  suspend  that  Rule  by  a  two- 
thirds  vote  would  have  the  effect  of  abrogating  the  Rule  itself, 
which  puts  it  in  the  power  of  as  many  as  five  to  prevent  the 
election  of  a  new  member. 

Mr.  Burton  Smith:  I  think,  Mr.  President,  that  would  be 
true  provided  it  was  the  object  of  the  motion  to  abrogate  the 
rule,  but  where  it  is  merely  a  measure  looking  to  the  saving  of 
time  to  the  Association  that  Rule  doesn't  apply,  nor  is  the  by- 
law abrogated.  If  it  is  the  intention  of  the  Association  to  do 
away  with  that  portion  of  a  by-law,  then  the  position  would  be 
proper. 
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Mr.  Peabody:  Mr.  President,  I  make  a  point  of  o^rder  that 
the  motion  ia  out  of  order,  for  this  reason,  that  this  Association 
can't  empower  our  Secretary  to  do  what  we  couldn^t  do  our- 
selves, and  under  our  rule  we  can  only  vote  for  two  at  a  time, 
when  the  two  are  from  the  same  county,  and  it  is  well  that  we 
stick  to  the  rule.  I  expect  to  vote  for  each  gentlemen  on  the 
list,  but  we  can  only  vote  for  two  when  they  are  from  the  same 
county. 

The  President:  With  reference  to  the  point  raised  by  Mr. 
Peabody,  the  Chair  will  hold,  in  view  of  the  fact  that  it  has 
l)een  the  custom  and  the  precedent,  so  far  as  the  Chair  has 
knowledge,  that  the  vote  of  the  Association  has  been  cast  in  ac- 
cordance with  the  motion  proposed  by  Judge  Van  Epps,  that 
the  motion  of  Judge  Van  Epps  is  in  order. 

Col.  Lawton:  By  what  vote? 

The  President:  I  should  say  by  two-thirds. 

C^ol.  Lawton:  I  favor  Judge  Van  Epps's  Motion  in  this  case, 
sir,  and  shall  vote  for  it,  but  in  order  to  avoid  establishing  what 
I  believe  would  be  a  dangerous  precedent,  I  appeal  from  the 
decision  of  the  Chair,  and  I  do  it  on  the  ground  that  if  the  rule 
can  be  suspended  by  a  two-thirds  vote,  then  two-thirds  of  the 
Association  can  at  any  time  override  the  five  negative  votes 
against  the  election  of  a  member  of  the  Association. 

Mr.  Spalding:  Mr.  President,  is  this  a  debatable  question? 
I  don't  want  to  inflict  myself  for  any  length  of  time  on  the 
l)ody,  but  it  seems  to  me  that  Mr.  Lawton's  view  ought  to  be 
sustained.  The  inevitable  result  of  establishing  such  a  prece- 
dent as  this  will  be  to  do  away  with  the  j«x>vision  that  five  nega- 
tive votes  shall  operate  against  the  admission  to  membership. 
It  doesn't  matter  what  the  intention  is;  it  doesn't  matter  what 
time  taken  up  is,  the  time  will  come  in  the  future  when  it  will 
be  very  unpleasant,  and  when  it  will  be  very  unfortunate  for 
this  organization  to  establish  a  precedent  and  set  up  a  piece  of 
machinery  by  which  two-thirds  of  the  members  of  this  body 
can  abrogate  that  rule  in  effect,  whether  it's  the  intention  or 
not    It's  mighty  easy  to  fall  into  these  methods,  and  when  the 
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time  comes  to  invoke  the  beneficial  influence  of  your  by-laws 
and  your  rules,  you  will  find  out  the  mistake  of  it  It  looks  to 
me  like  the  appeal  ought  to  be  sustained. 

Judge  Van  Epps:  I  am  put  in  an  embarrassing  position  by 
the  ruling  of  the  Chair.  I  will  be  compelled  to  vote  against 
the  adoption  of  my  own  resolution;  and  if  it  will  solve  the 
matter,  and  save  the  consumption  of  the  time  of  the  Association, 
I  would  ask  leave  to  withdraw  the  resolution;  but  I  want  to  say 
this — the  Chair  is  right  in  his  recollection  of  the  course  pur- 
sued by  us  in  the  past — ^I  believe  for  the  entire  period  during 
which  I  have  been  connected  with  the  Association.  We  have 
done  it  repeatedly,  but  it  has  always  been  by  unanimous  consent. 
If  the  rule  requiring  a  written  vote  by  ballot  is  not  revoked  by 
the  unanimous  vote  of  every  member  of  the  Association  pres- 
ent, I  apprehend  that  it  is  our  duty  to  conform  to  the  provisions 
of  the  rule ;  I,  therefore,  move  to  withdraw  my  motion. 

Mr.  Ellis:  The  motion  of  Judge  Van  Epps  having  been  put 
and  the  decision  of  the  Chair  appealed  from,  it  cannot  now  be 
withdrawn.     I  object  to  its  withdrawal. 

The  President:  Before  the  vote  had  been  taken  a  question 
of  order  was  raised  and  no  decision  of  the  Chair  was  had 
on  that  question.  Hence,  I  think  that  a  member  has  the  right 
to  withdraw  his  motion  tar  at  least  to  request  its  withdrawal  at 
any  time  before  it  is  put  and  passed  upon  by  the  Association; 
the  Chair  will  so  rule. 

Mr.  Ellis:  Mr.  President,  I  beg  to  inquire  what  is  being  dis- 
cussed if  there  has  been  no  decision. 

The  President:  It  is  upon  the  question  of  order  raised  by 
Mr.  Peabody  upon  the  motion. 

Mr.  Ellis:  I  understood  the  Chair  to  decide  on  the  point  of 
order,  and  that  is  what  I  was  appealing  from. 

Judge  Sweat:  I  desire  to  state,  Mr.  President,  notwithstand- 
ing the  views  I  entertain  upon  this  question,  that  I  am  heartily 
in  favor  of  the  election  of  every  name  presented,  and  I  am  also 
in  favor  of  the  motion  made  by  Judge  Van  Epps,  provided 
there  is  no  objection  to  it    If  there  is  one  dissenting  voice  to 
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the  motion  which  he  makes,  why  then  I  think  that  the  position 
taken  is  correct^  but  I  see  no  difficulty,  if  we  are  all  in  favor  of 
the  election  of  the  members,  or  of  those  whose  names  have  been 
presented — ^I  see  no  difficulty  in  passing  his  motion  by  unani- 
mous consent,  and  I  trust  that  that  course  will  be  taken.  It 
would  save  a  great  deal  of  time  and  obviate  any  difficulty.  The 
Chair  can  ascertain  whether  there  is  any  objection.  If  not, 
why  then  his  motion  certainly  could  be  passed  by  unanimous 
consent  of  this  Association,  and  the  Secretary  could  be  author- 
ized to  cast  the  vote  as  provided  for  in  the  motion. 

Mr.  Battle:  Mr.  President,  I  address  the  Chair  again,  be- 
cause I  do  not  wish  my  position  to  be  misunderstood.  The  po- 
sition taken  by  my  distinguished  friend,  Judge  Sweat,  if  it 
should  be  held  to  be  the  prevailing  rule  in  this  Association, 
might  at  some  future  date  be  unsatisfactory.  As  I  understand 
the  purport  of  the  resolution  oflfered  by  Judge  Van  Epps  it  is 
not  to  abrogate  any  by-law,  nor  is  it  to  set  aside  any  provision 
of  the  Constitution  under  which  the  by-laws  are  enacted,  but  it 
is  rather  looking  to  a  suspension  of  the  by-laws  for  a  temporary 
convenience.  The  point  raised  by  Judge  Sweat  is  that  it  would 
prevent  the  enforcement  of  the  Constitution  that  any  five  nega- 
tive votes  could  prevent  the  election  of  any  applicant  for  ad- 
mission to  membership.  In  answer  to  his  argument  I  read  the 
following  from  the  Constitution  of  this  Association,  which  I 
think  is  a  complete  answer  to  the  point  which  the  gentleman 
has  made: 

"  Article  X.  This  Constitution  may  be  altered  or  amended  by  a  vote 
of  three-fourths  of  the  members  present  at  any  annual  meeting,  but  no 
BQch  change  shall  be  made  at  any  meeting  at  which  less  than  thirty 
members  are  present.'' 

Judge  Sweat:  What  section  is  that? 

Mr.  Battle:  Section  10  of  the  Constitution.  That  is,  I  take 
it,  a  complete  answer  to  the  position  taken  by  my  distinguished 
friend  upon  my  left,  and  if  the  object  or  purport  of  Judge  Van 
Epps's  resolution  is  to  alter  or  set  aside  any  provision 
of  the  Conastittttien  or  the  by-laws  enacted  by  virtue  of  the  Con- 
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stitution,  instead  of  a  temporary  suspension  thereof,  then  I 
think  the  position  that  the  gentleman  takes  would  be  ten- 
able, but  where  the  purport  of  the  resolution  is  merely  for  saving 
the  time  of  the  Association,  I  do  not  think  it  is.  We  are  not 
seeking  to  alter  or  amend  an  Article  of  the  Constitution.  The 
resolution  is  not  seeking  to  alter  or  ameiid  a  by-law  enacted 
imder  the  Constitution.  It  is  seeking  merely  for  a  temporary 
suspension  of  the  rules  in  order  to  save  the  time  of  the  Associa- 
tion. Now,  Mr.  President,  there  is  no  provision  in  our  by-laws 
which  relates  to  a  suspension  of  the  rules  or  the  by-laws.  We 
have  got  to  go  back  to  the  general  parliamentary  rule  that  gov- 
erns all  assemblies,  and  that  rule  is  that  by  a  two-thirds  vote  of 
any  Association  or  assembly  the  rules  can  be  suspended  for  any 
l^urpose,  when  it  is  tnot  the  object  to  set  aside  or  annul  that  pro- 
vision of  the  Constitution  or  by-laws,  and  that  not  being  the 
object  of  this  resolution,  I  call  attention  to  the  fact  Now,  so 
far  as  I  am  concerned  personally,  I  think  if  there  is  a  dissenting 
vote,  that  the  gentleman  who  offered  a  resolution  of  that  kind 
or  character  will  withdraw  it  in  order  that  the  Association  may 
])roceed  regularly  and  in  conformity  with  the  established  prec- 
edent. 

Col.  Lawton:  I  would  like  to  ask  if  there  be  a  member  of  the 
Association  who  desires  to  cast  a  negative  ballot  against  one  of 
tliej^e  names,  how  can  he  do  so  if  this  motion  is  carried  by  a 
two-thirds  vote  ? 

Mr.  Battle:  Mr.  President,  I  will  answer  the  question  in  the 
language  of  the  Constitution,  that  three-quarters  of  the  mem- 
bers present  can  set  aside  that  provision  of  the  Constitution. 

Col.  Lawton:  I  think  the  gentleman  fails  to  see  the  distinc- 
tion. If  a  two-thirds  or  threerquarters  vote  of  the  Association 
can  suspend  the  rule  providing  for  the  election  of  members  and 
allow  the  Secretary  to  cast  the  vote  for  the  Association,  then 
that  will  interfere  seriously  with  the  provision  that  five  nega- 
tive votes  can  prevent  the  election  of  any  one  to  membership. 
As  long  as  that  is  the  rule,  we  ought  to  stand  by  it  and  vote 
for  these  names  separately.    I  do  not  undergtanfd  that  any  one 
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has  any  objection  to  any  of  the  names  suggested,  but  we  are 
establishing  a  dangerous  precedent  While  there  is  no  personal 
element  in  this  matter,  let  us  be  careful,  Mr.  Chairman,  that 
we  do  not  in  the  future  regret  having  made  this  precedent.  I 
beg  to  differ  with  the  gentleman  with  reference  to  the  general 
parliamentary  law.  The  rule  of  parliamentary  law  is  that  the 
rules  can  only  be  suspended  by  unanimous  consent  in  the  ab- 
sence of  a  provision  of  the  Constitution  to  the  contrary. 

Mr.  Battle:  I  agree  very  largely  with  the  position,  but  think 
that  any  Association  that  has  the  right  to  adopt  a  Constitution 
or  to  adopt  a  by-law  by  virtue  of  that  Constitution,  has  the  right 
to  amend  or  abrogate  it.  Now  when  the  rule  goes  ahead  and 
provides  what  number  of  votes  is  necessary  to  do  that,  then  that 
settles  the  question.  This  Constitution  provides  that  a  three- 
fourths  vote  may  do  it.  I  entirely  agree  with  Mr.  Lawton  when 
he  says  that  the  question  ought  to  be  settled,  and  I  am  perfectly 
willing  to  settle  it  by  saying  that  when  there  is  a  dissenting 
vote  it  can^t  be  done. 

Mr.  Terrell:  It  may  not  be  in  strict  order,  but  I  move  we 
take  one  vote  on  all  the  candidates  at  the  same  time,  and,  then, 
if  there  are  five  negative  votes,  we  can  vote  on  them  separately. 

The  President:  The  Chair  thinks  this  can  be  done. 

The  Secretary:  There  is  no  second  to  the  motion. 

Mr.  Lamar:  Mr.  Chairman,  it  is  fortunate  that  the  question 
has  at  last  been  raised,  and  that  we  must  now  make  a  precedent 
to  be  followed  in  the  future.  Unfortunately,  we  have,  in  the 
past,  absolutely  disregarded  the  Constitution  and  have  proceed- 
ed upon  the  idea  that  unanimous  consent  would  authorize  the 
Secretary  to  cast  the  vote  of  the  Association.  We  have  tiiereby 
nullified  the  provision,  which  was  intended  to  prevent  a  dis- 
closure of  the  secrets  of  the  ballot  box. 

Mr.  Hardwick:  In  a  sovereign  body  cannot  unanimous  con- 
sent be  given  without  establishing  any  precedent  ? 

Mr.  Lamar:  Ordinarily,  yes.  But  a  different  question  might 
arise  where  the  rule  is  intended  to  protect  each  member  who 
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might  not  want  to  indicate  his  position  by  objecting.  Objec- 
tion would  disclose  his  position  and  deprive  him  of  the  secrecy 
which  the  ballot  box  was  intended  to  protect. 

Mr.  Ellis:  I  make  the  point  of  order  that  the  request  far 
unanimous  consent  is  not  debatable. 

The  President:  I  sustain  the  point  of  order,  but  will  allow 
Mr.  Lamar  to  proceed. 

Mr.  Lamar:  I  thank  the  Chair,  but  do  not  desire  to  discuss 
the  matter  further  than  to  say  that  we  ought,  now  that  the  ques- 
tion is  up,  to  fix  a  precedent    We  have  the  rule  already. 

The  President:  That  the  Association  may  understand  the 
matter  that  is  before  it,  and  the  rulings  of  the  Chair,  the  Chair  de- 
sires to  say  that  Judge  Van  Epps  made  a  motion  to  suspend  the 
rule  of  this  Association  which  requires  that  each  candidate  for 
membership  in  this  Association  shall  be  elected  by  ballot  The 
Chair  was  proceeding  to  put  that  motion  when  a  question  was 
raised  that  that  could  not  be  done  by  a  two-thirds  vote.  The 
decision  of  the  Chair  was  appealed  from  by  Col.  Lawton.  Pend- 
ing that  appeal  Judge  Van  Epps  asked  that  his  original  motion 
be  withdrawn.  The  Chair  will  put  the  motion  of  Judge  Van 
Epps  to  withdraw  his  original  motion.  Is  there  any  objection 
to  that?    I  hear  none  and  the  motion  is  withdrawn. 

Mr.  Goetchiua:  I  think  that  Col.  Lawton  and  Mr.  Lamar 
and  the  other  gentlemen  that  have  spoken  are  right  in  their 
contentions.  The  objection  is  that  we  don't  want  to  establish  a 
precedent.  I  make  this  motion:  That  we  have  this  election 
according  to  the  rule  by  ballot  for  one  of  those  names,  and, 
after  that  is  done,  we  can  follow  the  old  precedent  to  elect  the 
remainder  of  the  names  by  letting  the  Secretary  cast  the  ballot 
I  am  in  favor  of  every  one  of  them,  and  will  so  vote,  and  will 
stand  by  my  brother  Lamar. 

The  President:  The  Chair  will  hold,  Mr.  Goetchius,  that  a 
motion  is  not  necessary,  because  the  by-laws  already  provide 
the  manner  of  election. 

Mr.  Ellis:  I  make  the  point  of  order,  Mr.  President,  that 
that  motion  is  out  of  order.    If  the  by-law  provides  for  the  man- 
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ner  of  election,  we  have  got  to  follow  it^  unless  a  motion  is  made 
to  suspend  the  by-laws. 

The  President:  The  Chair  will  put  the  motion,  but  thinks 
it  unnecessary,  as  the  manner  of  election  is  provided  for  by  the 
by-laws. 

Judge  Hammond:  May  I  make  an  inquiry?  I  do  so  for  the 
purpose  of  gaining  information,  hoping  that  thereby  we  may 
gain  a  little  time.  I  wish  to  know  whether  it  would  be  neces- 
sary for  every  member  of  the  Association  present  to  vote  in 
order  that  a  member  may  be  elected. 

The  President:  The  by-laws  provide  that  where  there  are  as 
many  as  thirty  present  a  member  can  be  elected.  The  Chair 
knows  of  no  rule  that  compels  a  member  to  vote,  but  if  there 
are  thirty  present  the  election  can  be  proceeded  with. 

Judge  Hammond:  I  want  to  make  this  suggestion:  If  there 
really  is  no  objection  to  any  one  of  these  gentlemen,  then  it 
isn't  necessary  for  everybody  to  vote. 

The  President:  The  next  business  in  order  is  the  election  of 
members.  The  Secretary  will  prepare  the  ballots  and  proceed 
with  the  election. 

Mr.  Hard  wick:  I  rise  for  information.  Do  we  vote  for  all 
at  once? 

The  President:  The  recollection  of  the  Chair  is  that  you  vote 
for  one  at  a  time  unless  they  are  from  the  same  county,  in  which 
event  you  can  vote  for  two  or  more  at  the  same  time.  In  order 
to  facilitate  matters,  the  Chair  will  appoint  Mr.  Peabody  and 
Ool.  Harrison  to  count  the  votes. 

The  election  was  then  gone  into  and  the  following  members 
elected: 

J.  D.  Boyd,  Griffin;  J.  J.  Flint,  Griffin;  Arthur  Gray  Pow- 
ell, Blakely;  A.  M.  Haines,  Dawson;  I.  T.  Irwin,  Washington; 
Minter  Wimberly,  Macon;  J.  C.  Cook,  Columbus;  T.  L.  Bow- 
den,  Columbus;  J.  L.  Travis,  Atlanta;  Arthur  Greer,  West 
Point 

Mr.  Harrison:  Mr.  President,  I  desire  to  state  that  immedi- 
ately after  the  adjournment  of  the  morning  session  the  newljr 
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elected  members  of  the  Association  will  find  the  Treasurer  in* 
this  place,  where  he  will  give  to  them  such  attention  as  under 
the  by-laws  they  may  need. 

Judge  Atkinson:  On  yesterday  the  Committee  on  Legal  Ed- 
ucation and  Admission  to  the  Bar  obtained  leave  of  the  Asso- 
ciation to  make  its  report  this  morning.  I  don't  know  what  the 
order  of  business  is  for  the  day,  but  I  rise  to  inquire  whether 
it  is  the  pleasure  of  the  Association  to  hear  that  report  now. 

The  President:  The  Chair  will  state  that  the  program  ar- 
ranged by  the  Executive  Committee  and  presented  to  the  Pres- 
ident is  as  follows:    (Reading  the  program). 

Judge  Atkinson:  My  understanding,  sir,  on  yesterday  was 
that  the  report  of  this  Committee  to  which  I  refer  was  to  have 
been  submitted  this  morning  the  first  thing,  and  it  was  for  that 
reason  I  rose  to  inquire  whether  or  not  the  Executive  Commit- 
tee had  the  authority  to  dispense  with  the  order  of  business 
which  had  been  fixed  by  the  Association. 

Mr.  Harrisk>n:  I  think  the  gentleman  is  mistaken  as  a  matter 
of  fact.  The  Committee  did  not  understand  that  that  order  had 
been  fixed  by  the  Association,  but  that  the  whole  subject-matter 
of  the  program  had  been  referred  back  to  the  Executive  Com- 
mittee. 

Judge  Atkinson:  I  was  under  the  impression  that  express 
leave  was  granted  to  us  to  file  this  report  this  morning. 

The  President:  The  Chair  will  ask  the  Secretary  to  request 
the  stenographer  to  turn  to  the  proceedings  of  yesterday. 

Judge  Atkinson:  That  isn't  necessary. 

Mr.  Dessau:  Mr.  Chairman,  in  accordance  with  the  custom 
which  has  prevailed,  and  which  is  in  harmony  with  our  Con- 
stitution and  by-laws,  I  move  that  the  usual  Committee  of  five 
be  appointed  by  the  Chair  to  report  to  this  Convention  nomina- 
tions of  officers  for  this  Association  for  the  ensuing  year,  and 
that  this  committee  be  instructed  to  report  those  nominations 
on  the  opening  of  the  meeting  to-morrow  morning. 

Mr.  Harrison:  I  second  the  motion.* 

Motion  unanimously  adopted. 
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The  President:  The  first  paper  in  order  is  by  Hon.  W.  A. 
IVimbish  entitled  "Ancillary  Jurisdiction  of  the  Federal 
Oourts." 

Mr.  Wimbish  presented  the  paper.     (See  Appendix  G.) 

The  President:  Next  is  "The  Bible  in  the  Lawyer's  Library/^ 
by  Mr.  J.  H.  Merrill. 

Mr.  Merrill:  Mr.  President  and  Gentlemen  of  the  Bar  Asso- 
•ciation:  I  am  much  embarrassed  at  having  to  read  my  paper 
-after  the  comprehensive  and  scholarly  treatment  of  the  same 
subject  by  our  President,  and  the  forceful  allusions  along  the 
same  line  by  our  distinguished  members,  Judge  Van  Epps  and 
Col.  Black.  But  as  I  cam  call  my  typewriter  to  clear  me  of  the 
charge  of  plagiarism,  and  your  kindness  will  overlook  the  to  me 
<ligadvantageou3  comparison,  I  shall  give  myself  wholly  over 
to  the  enjoyment  of  being  in  such  noble  company. 

So  much  upon  this  subject  at  one  meeting  should  encourage 
us  to  hope  that  in  the  near  future  there  will  not  be  such  hearty 
applause  and  general  approval  of  the  sentiment  expressed  by 
the  man  who  upon  reading  the  epitaph  "Here  lies  a  lawyer  and 
an  honest  man,"  said,  "Well,  that  is  the  first  time  I  ever  knew 
of  two  men  being  buried  in  one  grave." 

(For  paper  see  Appendix  H.) 

The  President:  The  next  paper  is  by  Mr.  Roland  Ellis. 

Mr.  Ellis  read  a  paper  entitled  "Criticism  of  Courts."  (See 
Appendix  I.) 

Mr.  Ellis:  I  desire  to  offer  the  following  resolutions: 

Resolved^  Ist.  The  Georgia  Bar  Association  has  heard  with  pride  and 
pleasure  of  the  appointment  of  Hon.  James  H.  Blount,  Jr.,  one  of  its 
members  and  one  of  its  former  Secretaries,  to  the  position  of  a  Circuit 
Judgeship  under  the  United  States  Government  in  the  Philippines. 

2d.  That  the  appointment  was  deserved  by  reason  of  the  character 
of  the  man,  by  reason  of  his  services  to  his  country  as  a  soldier,  and  by 
reason  of  his  legal  attuinments. 

3d.  This  Association  wishes  for  Judge  Blount  much  happiness,  use- 
fulness and  success  in  his  far-off  home,  and  now  extends  to  him  a  cor- 
dial invitation  to  be  present  with  the  Association  at  its  next  annual  con- 
vention. 
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4th.    The  Secretary  will  forward  to  Judge  James  H.  Blount,  Jr.,  a  cer- 
tified copy  of  these  resolutions  to  Manila,  Philippine  Islands. 

The  resolutions  were  adopted. 

The  President:  The  Chair  will  announce  as  the  iN^ominating 
Committee  the  following  gentlemen: 
Mr.  Washington  Dessau,  Chairman. 
Mr.  J.  E.  Lamar. 
Mr.  Koland  Ellis. 
Mr.  W.  E.  Steed. 
Mr.  J.  H.  Merrill. 
A  motion  to  adjourn  was  then  carried. 


SBCOXD  DAY'S  PKOCEEDINGS— AFTERNOON 
SESSION. 

Meeting  called  to  order  at  3:30  by  the  President. 

The  Secretary:  Mr.  Chairman,  before  beginning  the  regular 
program  for  the  afternoon  session,  I  wish  to  make  an  explana- 
tion.  The  name  of  Mr.  Walter  E.  Steed,  of  Butler,  has  been 
considered  by  the  Executive  Committee  and  recommended  for 
membership,  but  on  the  list  that  was  handed  to  the  Chairman 
this  morning  in  some  way  the  name  was  omitted.  The  name 
is  now  before  the  Association  with  the  favorable  recommenda- 
tion of  the  Executive  Committee.  The  Committee  has  also 
passed  favorably  on  the  name  of  Mr.  L.  C.  Russell,  of  Winder* 
I  trust  we  can  elect  both  of  these  gentlemen  at  this  time. 

After  ballot  was  had  both  gentlemen  were  declared  unani- 
mously elected  to  membership. 

The  President :  The  next  business  in  order  is  the  reading  of 
a  paper  by  Mr.  Shepard  Bryan,  on  "Defects  in  the  Law  of 
Georgia  Regulating  Private  Corporations." 

Mr.  Bryan  read  the  paper.     (See  Appendix  J.) 

Col.  Lawton:  Is  a  motion  in  reference  to  that  paper  in  order 
now?  If  so,  I  move  that  the  matter  be  referred  to  the  Com- 
mittee on  Jurisprudence  and  Law  Reform,  with  the  request  that 
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they  will  report  by  bill  to  the  next  session  of  the  Association, 
with  a  view  to  having  it  presented  to  the  Georgia  Legislature. 

Mr.  Smith:  I  second  the  motion. 

Motion  adopted. 

The  President:  We  will  now  have  a  paper  by  Hon.  C.  A. 
Turner,  "The  Six  Characters  in  the  Trial  of  Causes." 

Mr.  Turner  presented  the  paper.     (See  Appendix  K.) 

The  President:  Our  next  business  is  the  report  of  the  Com- 
mitte  on  Legal  Education  through  its  Chairman,  Judge  Spen- 
cer E.  Atkinson. 

Judge  Atkinson:  Mr.  President  and  Gentlemen  of  the  Asso- 
ciation: Your  Committee  on  Legal  Education  and  Admission 
to  the  Bar  makes  the  following  report: 

Save  only  as  hereinafter  recommended  your  Committee  approves  the 
present  law  of  the  State  regulating  the  subject  of  Legal  Education  and 
Admission  to  the  Bar. 

It  recommends, 

First.  That  the  provisions  of  the  present  law  which  enjoin  upon  the 
courts  the  duty  of  admitting  to  the  Bar  graduates  of  Law  Schools  in 
this  State  upon  presentation  of  their  diplomas  be  repealed. 

Second.  That  the  provisions  of  the  present  law  be  amended  so  that 
the  Superior  Courts  of  this  State  shall  be  authorized  to  admit  to  the 
Bar  without  further  examination,  upon  proof  of  good  moral  character 
and  presentation  of  their  diplomas,  the  graduates  of  those  Law  Schools, 
the  graduates  of  which  have  been  heretofore  specially  authorized  to  be 
admitted  to  practice  law  upon  presentation  of  their  diplomas,  provided 
such  Law  Schools  shall  require  a  two-years  course  under  a  curriculum 
to  be  approved  by  the  State  Board  of  Legal  Examiners. 

SPENCER  R.  ATKINSON,  Chairman. 
R.  B.  RUSSELL. 
THOS.  J.  CHAPPELL. 

It  is  proper,  I  presume,  Mr.  Chairman  and  gentlemen,  that 
in  submitting  this  report  for  your  approval,  I  should  call  atten- 
tion to  a  condition  which  exists  under  the  present  law  which  had 
altogether  escaped  my  notice  up  to  the  time  I  gave  it  a  careful 
examination  within  a  very  recent  time.  The  matter  that  I  speak 
of  is  this:  That  under  the  present  law  in  Georgia,  which  undeiv 
takes  to  state  the  qualifications  of  members  of  the  Bar,  the  Cir 
cuit  Courts  are  deprived  of  jurisdiction  to  inquire  as  to  the  qual- 
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ification  of  a  man  who  proposes  to  practice  law  before  them. 
Possibly  through  inadvertence,  certainly  not  otherwise,  the  Leg- 
islature, in  framing  the  present  law  which  regulates  the  whole 
subject  of  admission  to  the  Bar  amd  legal  education,  has  abso- 
lutely stricken  down  the  independence  of  the  Courts  as  repre- 
senting a  coordinate  branch  of  this  government  in  so  far  as  the 
influence  of  the  Courts  may  be  exercised  in  regulating  the  con- 
duct of  those  who  claim  the  privilege  of  practicing  before  them. 
I  desire  to  call  attention  to  these  provisions  of  the  law,  in  order 
that  the  gentlemen  of  the  Bar  here  who  have  not  probably 
critically  read  the  provision  of  this  Statute  may  see  that  your- 
Committee  speaks  by  the  card.  There  is  one  section  of  the  Code 
belonging  to  that  chapter  which  regulates  the  subject  of  admis- 
sion to  the  Bar,  which  provides: 

*'None  of  the  preceding  requirements  are  applicable  to  any  graduate 
of  the  Law  Department  of  the  University  of  Georgia,  the  Law  School 
of  Mercer  University,  the  Law  Department  of  Emory  OoUege,  or  the 
Atlanta  Law  School,  but  upon  presentation  of  a  diploma  of  graduation 
from  either  of  these  institutions,  such  graduate  shall  be  authorized  to  plead 
and  practice  in  all  the  Courts  of  this  State,  without  further  examination* 
upon  payment  of  the  usual  fees,  and  upon  taking  the  oath  and  receiv- 
ing the  license  prescribed  by  law.  And  the  judges  of  the  Superior  Courts 
in  their  respective  circuits  are  authorized  in  their  discretion  to  bold 
special  terms  of  said  Courts  for  the  purpose  of  admitting  to  the  Bar  any 
person  or  persons  who  may  have  a  diploma  from  either  of  such  institu- 
tions." 

If,  according  to  the  first  provision  of  this  Statute,  it  is  the 
privilege  of  the  graduates  of  any  of  these  institutions  of  learn- 
ing to  appear  in  any  Court  upon  presentation  of  his  diploma, 
then  why  go  through  the  farce  of  having  him  admitted  to  the 
Bar? 

When  the  Act  of  1898  was  passed,  which  undertook  to  regu- 
late in  a  rational  and  comprehensive  way  the  whole  subject  of 
legal  admissions,  there  was  one  exception  which,  in  my  judg- 
ment, was  fatal  to  the  institution  of  a  proper  system  of  legal 
examination  in  Oeorgia.  That  exception  is  embodied  in  sec* 
tion  3  of  tliis  Act.  It  provides,  after  outlining  a  system  perfect 
its  symmetry: 
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"Be  it  further  enacted,  That  no  person  shall  be  admitted  to  the  practice 
of  law  in  this  State  except  ander  the  examination  herein  provided  for ; 
hat  this  Act  shall  not  apply  to  those  who  have  received  diplomas  from 
any  Law  School  of  this  State  authorized  to  issue  diplomas  to  students 
of  law,  nor  shall  this  Act  apply  to  those  who  have  been  admitted  to  the 
practice  of  law  in  other  States." 

If  the  Code  left  anything  undone  which  was  nec^ 
essary  to  strike  down  absolutely  the  independence  of 
the  Bar  and  of  the  Courts,  that  omission  was  supplied 
by  this  provision  in  section-  3  of  this  Act.  Under  pre- 
vious legislation  the  great  institutions  of  learning  throughout 
the  State — the  University  of  Georgia,  Mercer  University,  the 
Law  School  at  Oxford  and  the  Atlanta  Law  School — ^were  per- 
mitted to  graduate  law  students,  but  under  the  provisions  of  this 
section,  Mr.  Chairman  and  gentlemen,  the  student  of  any  law 
school  can  be  admitted.  ThjB  folly  of  it  will  be  appreciated 
when  you  come  to  realize  that  under  our  system  of  creating  cor- 
porations, -it  is  the  simplest  possible  matter  to  create  an  educa- 
tional institution  and  endow  it  with  the  right  and  privilege  of 
issuing  diplomas  of  any  kind.  Why  three  justices  of  the  peace, 
or  three  laymen  who  know  nothing  about  the  law,  may  organize 
an  educational  institution,  call  it  a  law  school,  incorporate  it 
for  the  purpose  of  teaching  the  law,  and  they  may  issue  a  di- 
ploma to  one  of  its  graduates,  and  upon  the  strength  of  that 
diploma  the  judge  of  the  Superior  Court  is  compelled  to  admit 
to  the  Bar  the  graduate  of  such  an  institution.  Your  Commit- 
tee, therefore,  has  recommended  that  that  provision  of  this  law, 
pernicious  as  the  same  is  in  its  consequences,  should  be  repealed. 
The  Committee  has  likewise  recommended  what,  in  its  opinion, 
would  be  a  proper  provision,  and  that  is  to  the  effect  that  cer- 
tain institutions  of  learning — those  that  now  have  a  recognized 
standing  in  Georgia  as  institutions  of  learning  and  those  that 
may  hereafter  receive  recognition  through  the  Acts  of  the  Leg- 
islature— may  be  authorized  to  grant  these  diplomas,  and  to  per- 
mit the  graduates  of  these  institutions  to  be  admitted  upon  pre- 
sentation of  the  diplomas,  provided  they  shall  have  taken  the 
course  prescribed  by  the  Board  of  Legal  Examiners.    My  opin- 
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ion,  Mr.  Chairman  and  gentlemen,  is  that  if  you  would  secure 
a  high  moral  standard  at  the  Bar,  you  must  make  the  man  who 
comes  to  the  Bar  feel  that  he  is  answerable  to  the  Bar  and  to 
the  CcTurt  for  the  propriety  of  his  conduct     You  have  got  to 
educate  him  under  the  proper  conditions   if  you  would  endue 
him  with  a  sentiment  of  love  and  veneration  for  the  institutions 
of  justice  throughout  the  country.    Personally,  I  desire  to  say 
I  yield  my  own  convictions  in  regard  to  this  matter  to  the  su- 
perior wisdom  of  this  Committee.    Personally,  I  would  require 
every  man  who  seeks  to  practice  law  in  Georgia  to  go  before 
the  State  Board  of  Legal  Examiners  and  submit  to  the  exami- 
nation which  the  law  prescribes  for  them.    In  my  opinion  that 
would  be  the  proper  course,  and  the  one  course  that  will  com- 
mend itself  ultimately  to  the  judgment  of  the  profession.     De- 
ferring, as  I  have  done,  to  the  wisdom  of  my  brethren  on  the 
Committee,  I  join  most  heartily  in  these  recommendations,  and 
move  the  adoption  of  this  report  and  the  reference  of  it  to  the 
Legislative  Committee  of  this  body.     (Applause.) 
The  President:  Is  there  a  second  to  the  motion? 
Mr.  Lamar:  Mr.  Chairman,  I  presume  if  the  matter  is  to  be 
reported  to  the  Legislature,  it  will  be  asked  to  adopt  some  meas- 
ures along  the  lines  suggested.     By  some  it  is  insisted  that  if 
those  who  have  graduated  should  be  required  to  come  before 
the  Board,  it  would  be  unfair  to  make  them  pay  the  fee  exacted 
of  other  applicants.     This  is  a  fair  criticism,  and  if  they  must 
be  re-examined,  applicants  with  a  diploma  should  not  be  ex- 
pected to  pay  anotlier  fee.   As  to  the  course  of  study,  you  must 
bear  in  mind  that  the  Code  only  requires  the  applicant  to  be 
examined  on  the  Common  Law,  the  Constitution,  the  Code,  Ev- 
idence, Pleading  and  Practice,  Equity  and  the  Criminal  Law. 
The  Kules  now  only  admit  of  one  day's  examination,  and    com- 
paratively few  questions  on  each  of  these  branches  necessarily 
make  a  larger  number  in  the  aggregate.     The  Board  is  given 
no  discretion  as  to  the  subjects  on  which  the  applicant  is  to  be 
examined.     The  present  law  was  framed  in  view  of  an  oral  ex- 
amination in  open  Court,  and  not  with  the  expectation  of  the 
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applicant  having  to  submit  to  a  written  examination  to  be  fin- 
ished at  one  sitting.  The  conrse  of  study  ought  to  be  modified, 
but  I  do  not  think  the  Board  of  Examiners  ought  to  be  allowed 
to  fix  a  course  for  the  University  of  Georgia,  or  any  other  sister 
eollega  The  faculties  would  properly,  I  think,  object  to  any 
such  supervision.  If  such  a  power  is  to  be  lodged  anywhere,  it 
would,  with  great  propriety,  be  with  the  Supreme  Court 

Mr.  Meldrim:  I  hardly  think  that  there  will  be  any  conflict 
on  the  subject.  The  report  which  I  will  make  a  little  later 
bears  somewhat  on  the  same  question  as  that  now  before  the 
Association,  and  I  only  rise  now  to  tell  this  body  what  is  the 
present  condition  of  Law  School  education  at  the  University. 
Those  of  us  who  have  been  taking  a  very  active  part  in  the 
matter  of  highly  elevated  Law  School  education  have  finally 
succeeded  in  doing  three  things:  First,  in  fixing  a  full  two- 
years  course  at  the  University.  This  has  been  determined  and 
goes  into  effect  with  the  next  session  in  September — two  full 
academic  years.  The  second  thing  is  that  no  student  can  enter 
the  Law  School  of  the  University  until  he  has  stood  an  exami- 
nation  satisfactory  to  the  Law  School  faculty  in  English.  So 
far  as  our  State  institution  is  concerned,  the  day  is  passed  when 
graduates  from  that  school  will  go  out  unable  to  read,  write  or 
speak  the  English  language.  The  third  is  that  the  matriculate 
must  be  eighteen  years  of  age,  at  least,  before  he  can  be  admit- 
ted. Now  that's  the  long  step  which  the  Board  of  Trustees  has 
recently  taken,  and  which  the  faculty  of  the  Law  School  has 
approved.  The  curriculum  has  been  fixed,  and  I  believe  that 
curriculum  is  entirely  satisfactory  to  the  Board  of  Law 
Examiners.  Now  then,  if  that  is  true,  is  there  any  ne- 
cessity for  any  further  action  by  this  body  on  the  subject?  I 
am  assuming  now  that  the  curriculum  adopted  by  the  Law 
School  faculty  is  satisfactory  to  the  Law  Examiners.  I  take 
it  for  granted  that  the  schools  at  Mercer  and  at  Oxford  and 
at  Athens  and  at  Atlanta  are  in  hearty  accord  with  the  work  of 
the  Law  Examiners.  It  is  all  part  of  one  work.  Now  if  it  is 
true  that  our  schools  will  keep  up,  as  I  have  no  doubt  they  will^ 
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their  examinations  to  a  point  of  excellence,  and  the  curricula 
adopted  by  the  Law  Schools  is  satisfactory  to  your  Board,  then 
is  there  anything  further  to  be  reached  ?  If  I  understand  Mr. 
Lamar,  he  does  not  move  an  amendment  to  this  report  Now 
is  there  any  necessity,  in  order  to  perfect  our  work,  that  it  should 
be  aijtiended  in  any  particular?  for  I  am  perfectly  free,  recog- 
nizing the  fact  that  he  and  Mr.  Dessau  are  both  Law  Exam- 
iners and  present  to  move  the  amendment  if  it  be  thought  nec- 
essary. For  the  present  I  do  not  see  the  necessity  of  it,  and  I 
rose,  therefore,  to  say  in  reply  to  my  friend,  that  if  I  can  do 
anything  to  coK>perate  in  behalf  of  the  Law  School  of  the  Uni- 
versity, or  the  Examinere  in  the  work  in  which  they  are  en- 
gaged, I  stand  ready  to  do  so. 

Mr.  Lamar:  As  I  understand  it,  Mr.  Atkinson's  report  would 
be  sent  forward  as  the  recommendation  of  this  body.  Does  that 
provide  that  the  Board  will  fix  the  curriculum  ? 

Mr.  Meldrim :  That  this  Board  will  fix  the  curriculum  ? 
Mr.  Lamar:  Approve  the  curriculum  that  is  fixed  or  shall 
hereafter  be  fixed  by  any  Law  School  ?  Now  it  has  been  sug- 
gested to  me  that  it  would  be  far  better  to  let  that  curriculum 
be  approved  by  the  Supreme  Court  than  by  the  Board,  and  it 
seems  to  me  that  we  ought  not  to  require  the  applicant  to  pay 
another  fee,  which  is  one  of  the  serious  objections  which  has 
been  made,  and  which  I  think  is  a  fair  one. 

Mr.  Chappell :  I  dcsi-re  to  say  as  a  member  of  the  Committee, 
that  if  the  motion  proposed  by  Mr.  Lamar  is  adopted  it  will  de- 
feat the  whole  purpose. 

Judge  Atkinson:  I  think  if  the  members  of  the  Association 
will  allow  me  to  read  the  report  again  they  will  probably  better 
understand  what  it  is. 

The  President:  The  Chairman  will  read  the  report 
Judge  Atkinson  read  the  report. 

Mr.  Chappell:  Mr.  President,  as  I  stated,  the  amendment  as 
proposed  by  Mr.  Lamar,  if  adopted,  will  defeat  the  whole  pur- 
pose sought  to  be  accomplished  by  the  Committee.  We  now 
have  one  uniform  set  of  questions  that  are  put  to  applicants 
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throughout  the  entire  State.     This  remedied  one  of  the  evils^ 
that  existed  before  that  rule  was  adopted,  for,  prior  to  that  time, 
we  had  a  loose  way  of  examination  in  open  Court,  and  an  ap- 
plicant might  be  admitted  at  one  particular  term  in  one  particu- 
lar circuit,  while  possibly  in  an  adjoining  circuit  or  at  another 
term  of  Court  the  same  applicant  could  not  be  admitted.    Now 
it  is  uniform  so  far  as  admission    through  the  Courts    is  con- 
cerned.    It  is  the  opinion  of  the  Committee  that  it  should  be- 
uniform  as  regards  the  Colleges  or  the  Law  Schools  through 
which  the  student  may  pass.    The  law  as  it  now  is  provides  that 
the  graduates  of  any  Law  School  shall  be  admitted  to  practice 
upon  taking  the  oath  and  paying  the  fee,  without  any  exami- 
nation whatsoever.    Prior  to  the  present  law  now  in  operation 
only  those  graduates  holding  diplomas  from  the  University  of 
Georgia,  from  Mercer  and  from  Oxford  were  entitled  to  prac- 
tice, but  now  they  have  thrown  the  doors  open  to  any  Law 
School,  and  the  Chairman  of  the  Committee  has  called  atten- 
tion to  the  fact  that  under  our  statute  in  regard  to  special  edu- 
cational institutions  they  may  be  incorporated  upon  the  peti- 
tion of  any  three  persons,  and  there  is  absolutely  no  inquiry  as 
to  the  fitness  of  those  three  applicants  for  a  charter — as  to  their 
fitness  for  the  particular  business  they  propose  to  carry  on.     We 
have  four  Law  Schools  that  are  in  competition  with  each  other. 
Now  one  of  the  trustees  of  the  University  of  Georgia  here  has 
called  attention  to  the  fact  that  in  the  University  they  havo 
added  a  secoaid  year  to  the  law  course,  and  that  the  curriculum 
is  all  that  can  be  desired.    Very  weU,  so  far  as  the  University  is 
concerned,  but  he  does  not  speak  for  the  other  three  Universi- 
ties in  Georgia  that  grant  diplomas.     Suppose  the  University 
Law  School  insists  upon  a  two-years  course,  and  the  other  Law 
Schools  propose  to  give  diplomas  that  answer  the  same  purpose 
on  a  one-year  course,  how  can  the  Univeraity  of  Georgia  com- 
pete with  them  ?    The  rule  should  be  uniform.    The  curriculum 
should  be  the  same,  and  your  Committee  recommend  that  that 
Board  to  which  has  been  entrusted  this  particular  matter  should 
be  charged  with  the  duty  not  of  prescribing  the  course,  but  of 
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approving  it  In  other  words,  when  a  curriculum  has  been 
made  out  by  these  various  Law  Schools,  let  it  be  submitted  to 
this  Board  of  Examiners,  and  let  them  say  whether  a  student 
who  has  gone  through  that  course  and  received  a  diploma  is 
competent  to  practice  law.  That  is  the  recommendation  of  the 
Committee,  and  it  will  answer  the  purpose,  and  meet  the  evils 
of  the  existing  law.  Now  as  to  the  other  objection — ^the  matter 
of  the  fee  for  examination.  The  fee  is  so  small  that  I  think  it 
is  entirely  immaterial.  I  don't  think  there  ought  to  be  any  dif- 
ference made.  You  cannot  say  as  a  matter  of  fact  that  because 
a  man  graduates  from  one  of  these  Law  Schools  he  has  been 
put  to  greater  expense  than  one  who  has  studied  in  a  law  office. 

•Judge  Longley:  Mr.  President^  I  want  to  say  a  word  or  two 
about  this  matter.  The  recommendation  offered  by  the  Com- 
mittee is  a  two-years  course  in  these  Law  Schools.  They  don^t 
propose  to  put  any  such  burden  on  the  young  man  that  enters 
the  law  office.  He  may  prepare  himself  in  six  months  and 
measure  up  fully  to  any  questions  propounded  by  this  Commit- 
tee. I  object  to  it^  because  it  is  in  my  judgment  a  thrust  at 
these  institutions.  I  do  it  for  another  reason:  It  is  not  treat- 
ing the  Law  Schools  with  that  sort  of  courtesy  due  them  to 
say  that  these  Examiners  shall  establish  a  certain  curriculum 
when  the  Code  does  that.  The  law  already  provides  that  before 
they  can  be  admitted  to  practice  in  this  State  they  must  undergo 
an  examination  in  the  principles  of  the  common  and  statute 
law  of  Georgia,  in  equity,  pleading  and  practice,  the  Code  of 
Georgia,  the  Constitution  of  the  State  and  of  the  United  States 
and  the  rules  of  court  Now  that  is  the  curriculum  the  law 
provides  already,  amd  that's  the  curriculum  that's  enforced  in 
these  Law  Schools.  Now  they  want  to  appoint  a  Committee 
with  the  right  to  say  to  the  University  at  Athens,  you  must  ex" 
amine  along  this  line,  or  to  Mercer  University,  you  must  ex- 
amine along  this  line,  when  the  law  itself  provides  for  the 
courses  that  must  be  taken  in  the  various  branches  of  the  law. 
Therefore,  I  am  opposed  to  the  proviso  in  ioto  and  move  to 
strike  that  part  of  it    That  would  involve  also  the  first  section, 
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but  I  will  make  my  motion  apply  only  to  that  part  of  the  re- 
port that  refers  to  allowing  this  Board  to  suggest  the  course.  I 
am  willing  to  adopt  a  two-yeare  course,  but  my  motion  is  as  to 
inyesting  this  Committee  with  authority  to  establish  a  curric- 
ulum. 

Mr.  Meldrim:  I  don't  care  to  trespass  on  the  time  of  the  As- 
sociation, but  I  hope  the  motion  of  my  friend  will  not  prevail. 
I  take  the  liberty  of  speaking  in  behalf  of  the  Law  School  of 
the  University,  and  the  reason  why  I  trust  the  motion  will  not 
prevail  is  this:  It  seems  to  me  that  the  best  work  that  this  Bar 
Association  has  done  has  been  in  the  encouragement  of  higher 
education  as  a  preliminary  to  admission  to  the  bar.  The  out- 
growth of  that,  and  the  result  of  the  reports  that  have  been 
made  from  time  to  time,  has  been  the  appointment  of  this  Board 
of  Law  Examiners.  The  Bar  of  the  State  looks  to  that  body 
of  three  lawyers  not  only  to  fix  a  standard,  but  to  see  that  we 
live  up  to  it,  and  the  Law  School  for  which  I  speak  on  this  oc- 
casion will  be  only  too  happy  to  have  that  Board  of  Examiners, 
or  the  Supreme  Court,  as  the  case  may  be,  consider,  revise  and 
approve  the  curriculum. 

I  would  go  so  far  as  to  say  that  no  man  should  be  admitted 
to  practice  law  in  Georgia  unless  he  stood  absolutely  the  ex- 
amination prescribed  by  that  Committee.  It's  a  poor  school  in- 
deed, sirs,  whose  graduates  would  go  forth  to  practice  law  who 
would  be  unable  to  stand  the  examination  of  the  Board  of  Ex- 
aminers. I  for  one  am  willing  to  trust  those  three  strong  Geor- 
gia lawyers,  and  feel  that  as  long  as  the  Supreme  Court  will 
create  a  body  of  that  class  admission  to  the  Bar  in  Georgia  is 
fairly  safe. 

Judge  Longley:  Don't  you  think  that  the  adoption  of  this 
recommendation  would  have  the  effect  of  discouraging  these 
Law  Schools  at  the  Universities? 

Mr.  Meldrim:  I  have,  as  some  of  you  know,  given  a  great 
deal  of  attention  to  the  Law  School  work  of  the  University  for 
a  number  of  years.  The  number  of  students  during  the  past 
year  was  between  80  and  100.     The  probabilities  are  that  the 
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adoption  of  the  two-years  course  and  the  examination  which 
we  have  preecribed  in  English  will  bring  the  Law  School  at- 
tendance down  to  25  or  30,  and  in  spite  of  it,  I  want  to  say  it 
to  his  credit,  that  Judge  Howell  Oobb,  when  the  discussion 
arose  as  to  how  we  could  stand  that  drain  upon  the  limited 
finances  of  the  school,  that  man,  with  a  degree  of  heroism  that 
was  almost  sublime,  said,  "So  far  as  my  compensation  goes  I 
forget  it — ^let  that  go." 

The  University  Law  School  is  endeavoring  to  take  its  posi- 
tion in  the  front  rank  of  the  Law  Schools  of  the  country,  and  I 
cannot  help  saying,  Mr.  Chairman,  that  during  the  meeting  of 
the  American  Bar  Ai^ociation,  where  the  great  schools  of  the 
country  were  represented,  the  Georgia  r^resentation  was  ex- 
cluded upon  the  ground  that  no  Law  School  whose  course  is  less 
than  two  years  is  worthy  to  be  admitted  into  the  session  of  the 
American  Bar;  and  I  have  found  this  further  fact^  that  the  great 
schools  in  the  country  which  require  the  most  in  scholarship 
are  the  schools  that  are  crowded  with  students  to^ay.  The  time 
has  passed  when  cheap  work  pays,  whether  it  is  in  the  workshop 
or  at  the  Bar,  and  I  do  trust  that  this  body  of  lawyers  will  sus- 
tain the  trustees  and  the  law  faculty  of  their  own  University  in 
this  effort  we  are  making  to  upbuild  legal  education  in  the  State; 
and  hence  it  is  that  I  trust  my  friend  will  withdraw  his  motion 
to  strike  out  that  provision,  for,  speaking  in  behalf  of  that 
school,  I  wish  the  Georgia  lawyers  to  understand  that  the  cur- 
riculum they  may  see  proper  to  adopt  will  be  carried  out  to  the 
furthest  degree.  Speaking  for  myself,  I  would  rather  have 
these  three  men  examine  that  curriculum.  I  would  rather  have 
them  say  that  the  curriculum  is  not  high  enough  and  put  it 
higher,  than  to  refer  it  to  the  busy  Judges  of  the  Supreme 
Court.  Every  one  kno\vs  my  respect  for  that  body,  but,  at  the 
same  time,  I  believe  the  work  will  be  better  done  by  the  trained 
lawyers  who  compose  this  Board  of  Law  Examiners.  I  repeat 
that  I  want  them  to  investigate  the  curriculum  of  all  the  Law 
Schools,  and  when  that  curriculum  comes  below  the  standard 
that  they  think  ought  to  exist  to  state  to  the  faculty,  "Your 
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curriculum  is  not  high  enough."  I  think  there  ought  to  be  no 
diflFerence  between  us  at  all.  The  Law  Schools,  the  Board  of 
Examiners  and  every  good  lawyer,  or  man  that  hopes  to  be  a 
good  lawyer,  should  unite  in  this  good  work. 

Mr.  Miller:  I  offer  as  a  substitute  to  the  report  that  the  grad- 
uates of  all  Law  Schools  be  required  to  stand  the  examination 
before  they  can  be  admitted  to  the  Bar  in  this  State. 

Col.  Lawton:  I  second  the  motion. 

The  President:  The  Chair  admits  that  it  is  a  little  rusty  in 
parliamentary  law.  My  recollection  is  that  the  motion  to  refer 
takes  precedence  of  the  motion  to  amend,  and,  if  I  am  correct 
in  that,  the  question  is  upon  the  motion  to  refer. 

Mr.  Chappell:  I  didn't  think  that  there  was  a  motion  to  re- 
fer. 

The  President:  Judge  Atkinson,  as  the  Chair  understood  it, 
made  a  motion  to  refer. 

Mr.  Meldrim:  Mr.  Miller,  would  you  have  any  objection  to 
requiring  a  two-years  course  ? 

Mr.  Miller:  None  at  all,  sir.  I  think  it  would  be  best  to  en- 
large the  course  to  two,  three  or  four  years  in  your  discretion. 
My  motion  was  simply  a  substitute  to  the  adoption  of  this  re- 
])ort — that  the  graduates  of  all  Law  Schools  be  required  to 
stand  the  examination  before  they  can  be  admitted  to  the  Bar 
in  this  State. 

Mr.  Spalding:  I  think  that  that  substitute  would  be  an  in- 
justice to  the  colleges. 

Mr.  Miller:  I  rise  to  a  point  of  order.  I  don't  think  a  sub- 
stitute is  debatable. 

The  President:  The  Chair  overrules  the  point 

Mr.  Spalding:  I  don't  think  the  substitute  ought  to  prevail, 
because  I  thinjt  that  substitute  works  an  injustice  to  the  col* 
leges.  It  takes  away  all  inducement  and  all  incentive  for  a 
young  man  to  attend  college. 

The  reason  that  the  law  was  adopted  allowing 'a  graduate  of 
the  Law  School  to  be  admitted  without  examination  was  in  or^ 
der  to  foster  and  encourage  the  Law  Schools.     Now  when  you 
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take  away  the  incentive  and  the  encouragement  of  the  Law 
School,  as  Judge  Longley  says,  you  will  find  the  young  fellow 
attempting  to  help  himself  in  the  office,  and  he  will  say  that 
there  is  no  use  in  incurring  the  expense  of  going  to  a  Law 
School.  Now,  I  think  we  have  gone  far  enough  when  we  have 
prescribed,  in  the  language  of  the  resolution  as  recommended, 
that  a  two-years  course  in  a  Law  School  shall  be  a  prerequi- 
site before  a  student  can  be  admitted  upon  presentation  of  his 
diploma,  and  that  the  curriculum  shall  be  approved  by  this 
Board  of  Examiners.  When  you  go  a  step  further  and  say  that 
no  graduate  of  a  Law  School  shall  be  admitted  upon  presenta- 
tion of  his  diploma  without  standing  the  examination,  you  have 
taken  away  all  incentive  that  the  Law  Schools  can  offer.  I  ain 
perfectly  frank  to  say  that  I  believe  a  young  man  who  presents 
his  diploma  from  a  I^w  School  after  a  two-years  course,  under 
a  curriculum  approved  by  this  Board,  will  be  much  better 
equipped  than  to  have  him  study  in  the  office,  and  it  will  have 
a  teaidency,  and  a  very  strong  tendency,  to  raise  the  stand- 
ard of  the  Bar.  I  respectfully  suggest  that  the  report 
that  has  been  read  by  the  Chairman  of  the  Commit- 
tee is  the  best  suggestion  that  has  come  before  the  body 
yet — that  is,  that  we  adopt  the  curriculum  approved  by 
these  gentlemen,  require  a  two-years  course,  limit  it  to  these 
four  colleges  that  have  the  right  to  isvsue  diplomas,  and  that 
upon  presentation  of  such  diploma  they  shall  be  admitted. 

Mr.  Miller:  Do  you  think  that  a  student  who  takes  this 
course  would  have  any  difficulty  in  standing  the  examination  ? 

Mr.  Spalding:  If  the  amendment  is  adopted  we  take  away 
from  the  Law  School  all  inducement  and  all  encouragement 
that  they  offer  a  young  man  to  attend  them. 

Mr.  Arnold:  I  want  to  say  just  a  word  about  this  matter.  I 
can't  underritand  the  position  that  my  friend  Spalding  takes  in 
it.  He  says  .that  the  Law  School  fits  a  man  for  practice.  He 
says  that  the  man  who  goes  there  has  a  tremendous  advantage 
over  the  student  in  the  lawyer's  office.  Why  can't  they,  then, 
stand  the  examination  with  much  less  trouble  than  the  student 
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from  the  office  ?  If  they  are  all  examined  it  will  prevent  such 
a  deluge  of  yearlings  every  year.  The  Supreme  Court  has  ap- 
pointed a  Committee  of  Law  Examiners  to  examine  applicants 
for  admission  to  the  Bar,  and  I  think  every  applicant,  whether 
he  haa  taken  a  course  in  one  of  the  Law  Schools  or  not,  ought 
to  be  compelled  to  undergo  that  examination. 

Why  should  the  young  man  studying  in  an  office  be  handi- 
capped after  burning  the  midnight  oil  and  studying  witliout 
any  aid  or  without  any  money  ?  He  can't  go  to  a  Law  SchooL 
He  can't  afford  it.  Why  should  you,  I  say,  put  him  up  for  an 
examination  when  these  men  with  all  the  advantages  don't  have 
to  stand  any? 

Col.  Lawton:  I  seconded  Mr.  Miller's  motion,  but  I  desire 
to  make  a  few  remarks  in  regard  to  it.  I  am  one  of  those  who  be- 
lieve that  every  man  who  offers  himself  for  admission  to  the 
Bar  ought  to  be  required  to  stand  the  examination,  but  it  seems 
to  me  that  we  can  adopt  this  report  as  it  stands  here  now  with- 
out amendment,  and,  if  wo  do  this  we  are  making  a  long  step 
forward,  and  I,  therefore,  move  to  lay  the  substitute  on  the 
table. 

The  President:  The  first  question  is  on  the  motion  to  lay  the 
substitute  on  the  table. 

Motion  carried. 

Judge  Hammond:  I  want  to  say  just  a  word.  If  we  can 
have  firstrclaas  Law  School  in  Georgia,  and  have  them  well- 
officered,  it  is  a  great  deal  better,  gentlemen  of  the  Association, 
to  have  legal  education  in  a  Law  School  than  to  have  it  in  a 
lawyer's  office,  and,  in  my  humble  judgment,  we  ought  to  get 
high  enough  up  to  look  at  this  matter  from  the  standpoint  of 
what  is  the  best  thing  for  the  future  lawyer  in  this  SUite.  Wo 
want  to  give  him  the  best  education  that  he  can  get,  and  if  ho 
can  get  a  better  education  in  a  well-equipped,  well^officered 
Law  School  than  he  can  in  a  law;\'er'a  office,  then  we  ought  to 
encourage  legal  education  by  the  Law  Schools.  My  observa- 
tion of  studying  in  a  law;>'er's  office — although  I  was  educate  1 
in  one  myself — has  been  that  a  man  doesn't  got  the  In^st  oj)- 
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portiinities  for  a  legal  education.  The  best  lawyers  and  the 
brightest  lawyers  don't  have  time  to  give  much  attention  to  the 
young  man  who  is  studying  law  in  the  lawyer's  office.  What 
we  ought  to  do,  in  my  judgment,  is  to  encourage  and  foster  the 
Law  Schools  of  this  State.  We  ought  to  require  them  to  give 
a  two-years  course;  we  ought  to  require  them  to  submit  the 
curriculum  to  the  proper  authorities  appointed  by  the  State  of 
Georgia,  and  let  the  State  of  Georgia  say  whether  or  not  they 
have  been  or  are  giving  proper  instruction  for  admission  jto  the 
Bar  in  the  State. 

Judge  Bleckley:  Tn  answer  to  the  question  that  seems  to  be 
troubling  my  young  brother,  Reuben  Arnold,  1  want  to  draw 
the  attention  of  this  distinguished  body  to  the  fact  that  there 
are  two  methods  of  legal  education — one  is  culture  and  the 
other  is  cram.  Culture  is  to  be  derived  from  the^Law  Schools. 
Cram  will  prepare  one  for  the  examination.  Tne  Law  School 
will  give  general  legal  culture.  The  law  office  gives  a  sort  of 
particular  legal  culture  as  compared  with  the  school,  and  in  the 
law  office  you  can  get  prepared  to  stand  a  particular  examina- 
tion. When  a  man  studies  in  a  law  office  he  is  saved  trouble 
by  taking  a  sort  of  special  course  of  study.  He  merely  studies 
with  reference  to  qualifying  himself  to  answer  particular  ques- 
tions. Now  I  will  illustrate  in  this  Avay:  I  suppose  that  al- 
most any  of  you  will  admit  that  I  certainly  ought  to  be  compe- 
tent to  practice  law,  yet  I  have  not  the  slightest  idea  that  I 
could  undergo  that  examination  without  a  course  of  study.  I 
would  have  to  answer  the  questions  as  well  as  I  could,  but  I 
know  that  I  should  break  down,  and  I  think  it  would  be  the 
same  way  with  most  of  us.  I  think  we  would  utterly  break 
down  if  we  had  to  undergo  that  examination.  Xow  we  must 
recognize  that  there  are  two  ways  of  preparing  men  for  admis- 
sion to  the  Bar.  Let  a  man  qualify  himself  to  go  through  one 
of  the  doors,  and  don't  make  him  turn  back  and  go  through  the 
other  one.  If  you  make  it  necessary  for  the  College  student  to 
stand  the  examination  for  admission  you  make  him  go  through 
both  doors,  while  the  office  student  only  has  to  pass  through 
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one.  I  hope  that  Trill  relieve  Bro.  Arnold's  mind.  It  ought  to 
whether  it  does  or  not. 

Judge  Atkinson:  Mr.  Chairman,  before  the  question  is  put 
I  want  to  make  this  suggestion:  My  motion  is  that  this  report 
be  referred  to  the  Committee  on  Legislation.  1  am  advised 
that  there  is  no  such  Committee.  I  move  now  that  it  be  referred 
to  the  next  Committe^e  on  Legal  Education  and  Admission  to 
the  Bar.  In  order,  sir,  that  it  may  be  presented  at  the  next 
sessicm  of  the  General  Assembly,  it  ought  to  be  referred  to  this 
dame  Committee,  or  adopted  by  the  Association  and  referred  to 
the  next  Cottimittee? 

The  President:  The  amendment  has  been  withdrawn.  The 
questioii  how  is  upon  the  motion  of  Judge  AtkinBon. 

The  iliotioh  was  put  and  ciaJrried. 

Motioti  to  adjourn  carried. 


SfeCOKD  OAt^S  t^&OCtEDrtraS— t:VET?IlNU  SESSION. 

Tile  Pr^ldfettt  called  the  meeting  to  brfor  at  8 :30  p.  m. 

The  Sectiehtfy:  Bomfe  miy  thitok  that  because  to-mortow  is 
thfe  last  dajr  of  the  dession  the  {Jrogrtim  will  not  be  so  good.  In 
ordeir  t6  temove  this  impression,  if  it  eiists,  I  ^vill  read  the  pro- 
gtam. 

(ttere  the  SecrfetaiT'  tead  the  progrtma.) 

At  the  adjourhment  ol  the  Association  at  o(ne  o^clock  to-mor- 
row, the  barbecue  kindly  provided  by  oi»  host  \^11  be  had,  to 
which  all  members  of  the  Aasociation  are  invited. 

The  President:  Henry  Grady  was  once  asked  why  it  was  he 
could  talk  so  well  and  so  much.  He  replied  that  the  reason 
was  plain — ^that  his  father  was  an  Irishman  and  his  mother  wa* 
a  woman.  I  have  often  thought  that  our  lady  friends  would 
make  fine  lawyers,  in  some  respects — they  can  talk  so  well;  but^ 
if  they  shoxild  become  lawyers,  the  plaintiff  would  certainly 
have  the  opening  and  conclusion — especially  the  concluding 
speech.    Our  venerable  friend.  Judge  Bleckley,  some  years  ago 
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read  a  paper  on  "Woman  at  the  Bar."  "While  under  our  Con- 
stitution a  woman  cannot  be  a  member  of  the  Bar  of  Georgia, 
yet  we  have  induced  one  to  come  to  the  meeting  of  the  Bar  As- 
sociation of  Georgia.  That  is  as  near  an  approach  to  it  as  we 
can  now  have.  She  will  give  us  her  impressions  of  the  Georgia 
lawyer,  and  I  know  that  she  will  do  it  interestingly  and  well, 
for  she  is  equally  at  home  in  the  parlor  or  in  preparing  a  brief 
for  her  honored  husband  or  taking  a  case  to  the  Supreme  Court 
I  know  that  she  can  do  this,  because,  having  been  associate 
counsel  with  her  distinguished  husband  on  one  occasion,  I  know 
she  did  prepare  the  Bill  of  Exceptions,  and  she  predicted  with 
a  good  deal  of  accuracy  the  result  of  the  suit,  the  prediction  be- 
ing that  we  would  lose  it.  I  want  to  tell  you  a  secret — ^it's  a 
political  secret,  and,  if  you  tell  it  on  me,  I  will  declare  I  never 
said  it  She's  somewhat  of  a  politician,  too.  She  has  had  some- 
thing to  do  with  politics.  The  truth  is  she  elected  a  Senator 
once  for  the  Georgia  Senate.  It  is  generally  supposed  that  her 
handsome  and  energetic  husband  was  elected  on  account  of  his 
ability  and  amiableness  and  all  that,  but  that's  a  mistake.  He 
had  pretty  Strong  opposition,  and  what  do  you  reckon  he  did — 
he  took  this  bright  little  woman  with  him  in  a  buggy  and  went 
around  to  interview  the  dear  people,  and  when  he  failed  to  per- 
suade them  by  his  good  looks  and  his  eloquence,  why  she  would 
reach  down  in  the  foot  of  her  buggy  and  take  out  her  violin, 
and  would  play  something  to  suit  the  occasion.  It  might  be 
'^Billy  in  the  Low  Ground"  or  "William  in  the  Valley,"  but  it 
always  suited.  You  know  music  hath  charms,  and  by  her 
charms  and  the  charms  of  the  music  that  she  rendered  her  hus- 
band was  elected  overwhelmingly  to  the  Georgia  Senate.  It 
affords  me  great  pleasure  to  introduce  to  the  Georgia  Bar  As- 
sociation Mrs.  J.  Render  Terrell.    (Great  applause.) 

Amid  frequent  bursts  of  applause  Mrs.  Terrell  read  her  pa- 
per.    (See  Appendix  L.) 

The  President:  It  affords  me  great  pleasure  to  introduce  to 
the  Georgia  Bar  Association  Hon.  AVm.  L.  Scruggs,  who  will 
now  address  us. 
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Mr.  Scniggs's  paper  was  on  the  subject  of  "The  Evolution  of 
American  Citizenship."     (See  Appendix  M.) 

The  President:  We  elected  to  membership  in  the  Associa- 
tion this  morrring  a  gentleman  'w'ho  is  known  far  and  wide  as 
ome  of  the  best  story-tellers  in  the  State.  As  it  is  still  early,  I 
am  going  to  take  the  liberty  of  calling  on  him  to  give  us  some- 
thing out  of  his  abundant  store,  feeling  sure  the  Aseociatioin 
Avill  enjoy  a  good  story  well  told  and  knowing  that  Minter 
AVimberly,  of  Macon,  never  fails  to  interest  Mr.  Wimberly  can^t 
wo  hear  from  you  ? 

Mr.  Wimberly: 
Mr.  President  and  Gentlemen  of  the  Bar  Association: 

This  is  the  first  time  that  I  have  had  the  pleasure  of  attend- 
ing a  meeting  of  the  Bar  Assocdation,  and  to  my  surprise  I  am 
suddenly  called  upon  to  say  something  to  you,  with  the  proviso 
that  I  miist  not  talk  about  law,  but  say  something  that  will  in- 
terest you.  This  you  will  see  at  once  is  a  very  difficult  task  you 
have  set  before  me. 

Th'e  jwuper  which  I  had  prepared  to  be  road  to  the  Associa- 
tion, entitled  "The  Criticism  of  Courts,"  was  read  by  my  part- 
ner, Mr.  ElUs.  He  having  a  better  delivery  than  most  members 
of  the  Bar  Association,  I  allowed  him  to  read  tie  paper  and  get 
the  credit  of  it.  I  came  here  to  sit  at  the  feet  of  the  ancient 
ind  receive  instruction  in  the  law  and  in  the  ethics  of  the  pro- 
fession. Now,  I  am  requested,  since  my  paper  has  been  read  by 
one  eloquent  and  learned  in  the  law,  to  entertain  the  Associar 
tion  if  I  can. 

I  frankly  admit  that  since  my  arrival  I  have  been  instructed 
in  the  law,  And  have  derived  especial  entertainment  and  pracr 
tical  instruction  as  to  the  method  of  the  successful  conduct  of 
•cases  in  court  by  the  paper  read  by  one  of  the  best  lawyers  and 
truest  men  in  the  Sta.te.  I  refer  to  the  admirable  paper  read  by 
the  Honorable  C.  A.  Turner  of  Macon,  the  subject  being  "The 
Six  Characters  Necessary  in  the  Trial  of  Cases."  This  able  papetf 
was  intensely  interesting.  It  kept  us  on  the  qui  vive  untQ  he 
had  finished  the  last  of  the  six  characters.    But  I  submit  to  the 
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Bar  Association  if  I  am  not  coircct  in  the  assertion  that  he- 
omitted  entirely  to  mention  any  necessity  for  arguing  the  law 
or  the  evidence  in  the  case.  This  accounts  for  his  wonderful 
success  as  a  lawyer,  'both  before  the  courts  and  the  jury.  I 
know  it  from  a  sad  personal  experience, 

The  last  case  that  I  tried  with  him  was  a  municipal  damage- 
case,  and  in  his  entire  alignment  before  the  court  and  the  jur>', 
he  stuck  to  his  text  and  avoided  the  law  and  the  evidence.  He 
shunmed  th>em  both.  He  seemed  to  fear  the  law  as  a  death- 
dealing  Upas.  It  is  sufficient  to  say  that  he,  in  my  opinion,  won 
his  case  without  law  or  evidence  and  without  any  contention  on 
his  part  as  to  law  or  evidence. 

Mr.  Turner  saysl  iti  etfect  that  the  best  Way  to  whip  a  case  is^ 
to  use  oHiate  illustrations  Ih  the  way  of  parables.  He  spoke  a 
parable  when  he  said  that,  because  that  is  the  way  that  he  whip- 
ped me  in  the  trial  of  the  case  qff  Dttnnenberg  v.  Th6  MayoF 
and  Council  of  the  City  of  Macon.  1  am  relying,  howfever, 
uxK>ni  that  last  bulwark  of  a  lawyer,  the  Supt^me  Court^  in  this- 
CAS^,  trusting  that  they  will  ^ot  decide  the  cas&  on  a  paiM)te>  but 
will  cotteid^  the  law  and  the  evidence. 

tJpdtt  thfeir  declsioh  depends  the  truth  of  whdtiiet  toy  learned 
blHHli&f  is  eofr^t  Ad  to  the  best  fill  Ways  of  winning  a  eale.  I 
net'ef  hiitrfe  boen  ftble  to  win  in  that  way. 

Btit,  Mr.  Chairman,  I  was  i^u^ted  by  out  honofgd  secre- 
tary "not  to  mentidih  law  or  evidence  in  my  speech;  that  th^ 
Bar  Association  to  a  man  waa  weary  of  the  would-be  learned, 
dissertations,"  and  he  frankly  admitted  that  he  himself  had 
been  greatly  bored,  and  that  the  Chief  Justice  of  the  Supreme 
Court  personally  had  requested  him,  if  it  was  possible,  te  break 
away  from  the  apparently  never-ending  monotony  of  one  essay- 
after  another,  upo(n  subjects  that  all  had  been  familiar  with 
from  their  boyhood  up.  Therefore,  following  his  imrtructions,. 
because  I  am  afraid  if  I  did  not,  I  would  be  called  down,  and 
remembering  that  Mr.  Turner  said  the  best  way  to  talk  was  by 
a  parable  or  a  story,  I  will  try  to  entertain  you  if  I  can  by  tell- 
ing a  short  stoiy  about  a  boy  which  reminds  me  of  the  fact  that 
you  seem  to  have  had  a  sufficiency  of  law  at  least 
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Onie  of  the  finest  men  in  Georgia,  afnd  I  believe  in  the  world, 
lives  in  Twiggs  county.  His  name  is  Dudley  M.  Hughes.  He 
is  the  soul  of  hospitality;  his  home  is  to  the  wayfarer,  as  well  as 
to  his  friends,  always  open  to  anybody  that  conies.  The  veriest 
teggar  receives  such  courteous  tjreatment  he  departs  feeling  bet- 
ter with  himself  and  believing  that  Dud  Hughes  was  really  glad 
to  dee  him;  and  this  comed  from  the  fact  that  Dudley  Hughes 
really  is  glad  to  see  everybody,  is  happy  to  help  eveiyone.  He 
would,  I  believe,  feed  the  whole  world,  if  it  passed  by 
his  house  in  single  file,  as  long  as  the  peach  crop  lasted  or  there 
was  amything  in  the  smoke-house,  and  then  he  woidd  otily  stop- 
for  a  time  long  enough  to  fep-leiifeh  his  exhausted  supplies. 

But  to  the  story.  Some  ten  or  fifteen  miles  below  Dud 
Hughes's  house,  in  the  confines  of  Gum  Swamp,  there  lived  a 
very  poor  family.  One  morning  just  after  bteakfust  the  young 
hbpeful  of  thfe  family  rode  tip  In  front  of  the  hotlto  on  the  at- 
teimated  and  jagged  f ram^  of  an  aiicielht  gl^&ss-f^  mule.  The 
mule  tad  on  a  blind  bridlfe,  a  bear-grads  collar;  thfe  boy,  a  shirt, 
a  pair  of  Osnaburg  pantaloons  and  one  "galluiS.''  tlis  hair  was^ 
sandy,  his  eyes  pBle  blue;  his  hsLt^  legd  wtsre  shrunken  and 
small;  his  compliaxion  Ivad  excefedingly  ^loW.  His  Kttle  body 
was  very  rotund,  swell  out     He  looked  like  a  clay-eater. 

As  he  rested  has  rotund  dtoihach  oh  the  high  tvethers  of  tlie 
mule  and  slid  to  the  ground,  he  said: 

"Good  momin',  Mr.  Itughes:  t*a  say  he  don't  want  ter 
bother  you.  Ite  jes^  lay  by  his  crap;  his  draff  at  store  is  run  out,. 
an'  ther  ain't  a  bit  o'  meat  in  the  house;  an*  Mer^s  got  the  mis" 
ery,  an*  the  chillun  is  all  sick,  am*  l?a's  had  a  shakin'  ager  ever 
since  yestiddy ;  an*  he  want  ter  borrey  fo*  or  five  pounds  o'  meat 
till  he  gins  his  first  bale.'* 

Dud  Hughes  walked  quickly  down  from  the  vineclad  por- 
tico, and  as  he  stood  under  the  magnolia  tree  with  his  hand  upon 
the  opening  gate,  he  said: 

"Hitch  your  mule,  Johnnie,  and  come  right  in  the  house  and 
have  some  breakfast     I  know  you  haven't  had  any." 

Johnnie  replied,  "Naow.    I  lef  hopie  'fo'  light,  an'  been  er 
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comin'  ever  since,  but  I  ain't  hongray.  I  don't  want  nothin', 
Mr.  Hughes.  I  got  ter  hurry  back,  for  the  chillun  wus  all 
cry  in'  for  vittels  when  I  lef.' " 

"That  is  all  right,  Johnnie.  Come  on  in  and  I  will  have  the 
cook  fix  some  breakfast  for  you  while  they  are  getting  the 
meat" 

He  took  Johnnie  by  the  hand  and  led  him  in,  and  sat  him 
down  to  the  table,  snowy  with  white  linen.  When  Johnnie  sat 
<lown,  he  helped  him  to  a  large  thick  slice  of  country  fried  ham 
and  browii  gravy,  and  Johnnie  split  open  a  large  brown  butter- 
niiLk  biscuit,  which,  with  a  soft  sigh  of  intense  satisfaction,  he 
swabbed  in  the  red-brown  gravy  and  turned  it  over  and  mashed 
the  brown  crust  so  that  it  also  could  absorb  the  delicious  brown 
gravy. 

Johnnie  was  sitting  very  close  to  the  table  when  he  began, 
and  as  he  finished  one  slice  of  ham,  Dudley  Hughes,  knowing 
the  boy's  embarrassment,  without  asking  him,  pressed  another 
slice  of  ham  and  other  biscuits  upon  him,  talking  to  him  all  the 
while,  60  that  the  boy's  timidity  gradually  wore  away,  and  he 
resigned  himself  to  the  comfort  of  the  first  good  square  meal 
in  months.  He  was  hungry,  and  hungry  for  the  want  of  good 
substantial  food,  and  Dud  Hughes  saw  it^  and  his  heart  softened 
to  the  boy,  and  he  continued  to  press  more  ham  and  more  biscuit 
iipo»n  him,  and  poor  little  Johnnie  continued  to  eat  Each  time  h<i 
split  his  biscuit  and  swabbed  it  in  the  gravy,  and  as  his  hunger 
became  satisfied,  he  dallied  with  the  food  and  sighed  with  pleas- 
ure and  enjoyed  it  from  the  mere  sense  of  possession,  in  know- 
ing that  it  was  his  and  he  could  eat  as  much  as  he  wanted,  and 
ho  could  leave  something  on  his  plate,  not  for  manners  but  for 
want  of  space.  The  more  he  ate,  the  more  he  contained;  the 
more  he  contained,  the  fuller  he  got,  and  the  fuller  he  got,  the 
more  he  ate,  etc.,  etc.,  and  the  rounder  he  grew,  until  gradually, 
by  the  internal  expansive  force  of  his  own  rotund  little  body,  he 
shoved  himself  farther  and  farther  away  from  the  table,  until 
he  dropped  crumbs  upon  his  round  little  front  and  discon- 
tinued his  eating. 
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After  three  or  four  cups -of  coffee  and  his  thirteenith  biscuit, 
be  gave  a  sigh  of  relief  and  folded  his  hands  acroes  his  round 
little  body,  and  Dudley  Hughes  with  hospitable  insistence 
placed  another  slice  of  ham  on  his  plate,  pouring  out  a  fresh  cup 
of  fragrant  coffee  made  golden  with  pure  cream,  and  urged  him 
to  eat  more.  The  aroma  of  the  coffee  had  lost  its  fragrance  with 
Johnn^.  The  ham,  the  biscuit,  the  russet  brown  gravy  no 
longer  tempted  him.  Nature's  vacuum  had  been  filled  to  re- 
pletion, and  he  declined  with  a  sigh,  saying: 

*'Xaow  thank  you,  Mr.  Hughes.  I  can't  eat  no  more.  IVe  had 
a  God's  sufficient."    (Laughter  and  applause.) 

(In  response  to  an  encore  Mr.  Wimberly,  by  request,  gave  an 
account  of  a  most  spirited  debate  at  New  Hope  Church,  between 
two  of  our  newly  emancipated  colored  citizens,  one  choosing 
the  nom  de  gverre,  Mr.  Gus  Bacon,  the  other,  Mr.  Wash 
Dessau.  He  was  again  called  for  and  responded  with  one  of 
Fncle  Eastus's  sermons.  It  is  greatly  to  be  regretted  that  our 
literature  could  not  be  embellished  with  these  stories,  but  negro 
dialect  from  the  inimitable  Minter  Wimberly  proved  too  much 
for  our  efficient  stenographer. — Secretary.) 


THIRD  DAY'S  PROCEEDINGS— MOENING  SESSION. 

Meeting  called  to  order  by  the  President  at  9:30  a.  m. 

The  Secretary:  Mr.  Chairman,  I  have  the  name  of  a  gentle- 
man who  has  been  passed  on  favorably  by  the  Executive  Com- 
mittee for  membership,  Hon.  W.  C.  Adamson,  Congressman 
from  this  District.  I  move  that  we  proceed  to  ballot  on  the 
name  of  Mr.  Adamson. 

Motion  carried,  and  Mr.  Adamson  was  unanimously  elected. 

Mr.  Burton  Smith:  It  has  been  already  announced  that  Mr. 
Lucius  Q.  C.  Lamar,  who  was  to  have  addressed  us  at  this  meet- 
ing, is  detained  in  Cuba  by  official  duties,  and  hence  cannot  be 
with  us.    Mr.  Lamar  writes  as  follows: 
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HoTBL  Tel^rato,  Havaha,  June  24, 1901 . 
OrviUe  A.  Park,  Eiq.,  Secretary  Georgia  State  Bar  Asaociation^  Macon,  Ga^ 

My  Dear  Str  :— It  is  with  deep  regret  tliat  I  am  obliged  to  inform  yoti^ 
and  thh>ug:h  yon  the  Executive  Committee  of  the  State  Bar  Assooia- 
tion,  that  I  shall  not  be  able  to  fulfili  mj  engagement  to  deliver  my  ad* 
dress  upon  the  '*  Development  and  Present  Status  of  the  Law  in  Cuba  " 
at  the  annual  meeting  of  the  Association  on  July  3d  next.  None  but 
reasons  of  a  most  imperative  natute  would  prevent  my  fulfilling  this 
engageitient.  I  have  just  rec^ved  at  this  late  hour  calrfe  notices  from 
Washington  making  it  necessary  for  me  to  remain  in  Havana  several 
weeks  longer.  Please  accept  an  expression  of  my  sincere  regret,  and 
convey  a  similar  expression  to  the  Executive  Committee  tod  the  Asso- 
elation* 

I  had  already  prepared  the  paper  which  I  had  lb  tended  to  read,  and 
now  enclose  the  same  herewith,  to  the  end  that,  if  you  and  the  Execu- 
tive Cotnmtttee  deem  it  proper,  it  may  be  tead  to  the  AsioeitKtion  either 
bf  youtvelf  or  aotne  one  ehoaeb  fbr  that  par|»eBe. 

With  renewed  expression  of  my  thanks  for  your  valued  Jnvitation, 
and  my  deep  regret  at  not  being  able  to  meet  you  and  the  members  of 
th^  Issocintion  thift  j&kf,  I  l-emnln,  IHth  Mist  wishes  fbr  tfa^  sueeesl  of 
tlSB  meeting,  Very  tHil^  fotttv, 

Lucius  Q.  C.  Lamas. 

We  all,  I  am  swre^  very  much  regret  Mr.  Laoaar's  abeence. 
I  move  that  our  regrets  be  formally  tendered  him,  and  our 
thanks  for  his  thoughtful  kindness  in  forwarding  us  the  manu- 
script of  his  most  excellent  address,  which  will  be  published  in 
our  annual  report. 

Judge  Sweat:  I  second  the  motion. 
Itbtion  wdd  put  and  unanimously  adopted. 
(For  the  address  see  Appendix  N.) 

The  l^resident:  The  next  business  in  order  is  the  report  of 
the  K'ominating  Committee  by  its  Chairman,  Mr.  Bessau. 

Mr.  I>es8au : 
To  the  Georgia  Bar  A88ocicUion : 

Mr.  President  and  Gentlemen:— The  Ck>mmittee  appointed  by  you  upon 
yesterday  to  report  this  morning  at  the  opening  of  the  sessioti  the  names 
of  officers  for  this  Association  for  the  ensuing  year  b^  leave  to  submit 
the  following : 
For  President— C.  E.  Battle,  Columbus. 
First  Vice-President— Burton  Smith,  Atlanta. 
Second  Vice-President— P.  W.  Meldrim,  Savannah. 
Third  Vice-President— A.  P.  Persons,  Talbotton. 
Fourth  Vice  President— T.  W.  Hardwick,  Sandersville. 
Fifth  Vice-President— W.  0.  Bunn,  Oedartown. 


Digitized  by 


Google 


ELECTION   OF   OFFICERS.  49 

KXECUTIVB  COMMITTXB: — 

A.  B.  Lawton,  Savannah,  Chairman. 
T.  A.  Hammond,  Atlanta. 
Lloyd  Cleveland,  Griffin. 
J.  Bender  Terrell,  Greenville. 
Beuben  .B.  Arnold,  Jr. ,  Atlanta. 
Secretary— Orville  A.  Park,  MaoQn. 
Treasurer — ^Z.  D.  Harrison,  Atlanta. 

Mr.  Terrell:  Mr.  President,  I  move  that  Mr.  Deeaau  be  au- 
thorized to  cast  the  entire  vote  of  the  Convention  for  these  nom- 
inations. 

Motion  unanimously  carried. 

Mr.  Dessau:  In  accordance  with  the  resolution,  Mr.  Chair- 
man, I  cast  the  vote  of  the  Association  for  the  gentlemen 
named  for  their  respective  offices. 

The  President:  The  next  business  in  order  is  the  report  of 
the  Memorial  Committee. 

The  Secretary:  Mr.  Chairman,  I  do  not  see  present  this 
morning  the  Chairman  of  the  Memorial  Committee.  The  Com- 
mittee, as  I  understand  it,  has  prepared  memorial  notices  of 
■our  deceased  brethren,  and  in  accordance  with  the  usual  cus- 
tom, beg  leave  to  print  their  report  without  having  it  formally 
read. 

The  President:  If  there  is  no  objection  it  will  take  that  di- 
rection.    (See  Appendix  O.) 

The  President:  The  next  business  is  a  paper  by  Professor 
Sylvanus  Morris  on  the  subject  of  "Pleading." 

Mr.  Morris  presented  the  paper.     (See  Appendix  P.) 
The  President:  The  next  in  order  is  the  paper  by  Mr.  Walter 
G.  Charlton,  of  Savannah. 

Mr.  Charlton:  Mr.  President  and  Gentlemen:  This  paper 
promises  to  be  brief  and  will  make  no  demand  upon  your  higher 
faculties.  It  is  a  few  mild  observations  upon  the  Colonial  Court 
of  Georgia,  concerning  which  you  heard  something  very  de- 
lightful said  last  night.     (See  Appendix  Q.) 

The  President:  AVe  will  now  have  a  paper  entitled  "Public 
Opinion  of  Law  and  Lawyers,"  by  Hon.  A.  P.  Per^sons. 
Mr.  Persons  read  his  paper.     (See  Appendix  R.) 
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The  President:  Our  next  number  is  a  Symposium  on  Justice 
Courts,  their  organization,  jurisdiction,  procedure.  This  dis- 
cussion will  be  opened  with  a  paper  by  Mr.  A.  EL  Eussell,  of 
Bainbridge,  followed  by  Mr.  Irwin  Alexander,  of  Augusta; 
Mr.  E.  T.  Moon,  of  LaGrange;  Mr.  A.  W.  Evans,  of  Sanders- 
villo;  Mr.  W.  W.  Bacon,  Jr.,  of  Albany;  Mr.  A.  H.  Thomp- 
son, of  LaGrange.     (See  Appendix  S.) 

The  President:  The  next  business  in  order  is  the  report  of 
the  Committee  on  Jurisprudence  and  Law  Reform  through  it^ 
Chairman,  Mr.  Meldrim. 

Mr.  Meldrim:  The  report  is  a  veiy  brief  one.  The  subject 
of  the  report  has  already  been  practically  disposed  of  by  the 
action  of  the  Association  on  yesterday,  and  the  only  other  sug- 
gestion in  the  report  is  one  which  has  been  made  largely  by 
reason  of  the  previous  suggestion  of  Mr.  Justice  Lumpkin  in 
a  case  reported  in  the  112th  G a.  The  report  is  as  follows:  (See 
Appendix  T.) 

The  President:  General  discussion  of  this  report  is  now  in 
order. 

Col.  Lawton:  It  seems  to  me  that  we  should  take  action  on 
the  report,  and  I  move  that  that  part  of  it  which  calls  for  legis- 
lation be  referred  to  the  Committee  on  Jurisprudence  and  Law 
Reform,  that  they  may  draft  a  bill  and  present  it  to  the  Com- 
mittee on  Legislation. 

Mr.  Meldrim :  I  want  to  make  a  suggestion  on  this  line.  As 
Chairman  of  the  Committee  on  Jurisprudence,  I  have  noticed 
that  matters  are  referred  from  time  to  time  at  one  meeting  of 
the  Association  to  the  different  Committees,  yet  they  often  pas^ 
out  of  mind.  The  Chainnan  of  that  Committee  now  is  prob- 
ably not  on  the  Committee  for  the  follo^ving  year.  Xow  I  be- 
lieve that  the  practical  good  in  this  As^^ociation  is  to  be  foimd  in 
suggestions  to  the  Legislature.  Bills  should  be  presented  to  the 
Judiciary  Committee  of  the  Senate.  I  think  every  gentleman 
present  will  agree  with  me  that  we  have  never  had  a  more 
channiiig  meeting  of  this  As^^ociation,  yet  much  of  the  work  is 
ahrolntelv  thrown  awav  because  the  results  we  reach  are  not 
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adapted  to  be  put  in  form  of  legislation.  I  do  not  know  the 
best  way  to  get  at  it.  I  think  it  might  be  well  to  appoint  the 
new  Committee  on  Jurisprudence  and  Law  Eeform  at  this  time 
in  order  to  have  them  prepare  a  draft  of  a  bill  for  the  next 
meeting  of  the  Legislature  in  October,  so  that  the^  will  really 
present  the  matter  to  the  Legislature. 

The  President :  The  first  question  is  on  the  report. 

Motion  to  adopt  seconded  and  carried. 

Mr.  Dessau:  Is  there  a  Committee  on  Legislation? 

Mr.  Meldrim:  I  don't  think  so. 

Mr.  Dessau :  Then  I  make  a  motion  to  create  a  committee  in 
accordance  with  the  by-laws.  It  might  be  adopted,  and  I  will 
put  it  into  form  in  due  time. 

Motion  seconded  and  carried. 

Mr.  Marion  Harris:  I  beg  to  call  attention  along  this  line  to 
the  fact  that  our  law  of  Master  and  Servant  is  badly  in  need  of 
legislation — ^particularly  the  rules  of  diligence  and  negligence 
as  laid  down  in  our  Code.  I  refer  particularly  to  master  and 
servant  other  than  railroad  companies  and  their  employees,  and 
I  beg  to  suggest  the  matter  now  to  the  Association,  as  it  may 
perhaps  the  better  get  to  the  attention  of  the  committee. 

Mr.  Koland  Ellis:  In  what  particular  is  legislation  needed? 

Mr.  Harris:  In  this  particular — under  the  present  law  it  is 
next  to  impossible  for  an  employee  to  recover  from  his  master, 
and  some  of  the  lawyers  of  the  Association,  other  than  those  who 
represent  the  masters,  ought  to  be  given  a  little  show,  it  seems 
to  me,  under  the  laws  of  Georgia.  Mr.  Thompson  has  recently 
written  a  book  on  negligence,  which  contains  a  great  many  criti- 
cisms upon  the  rules  of  diligence  laid  down  in  the  Georgia 
Code,  and  I  think  it  would  be  well  to  have  a  standing  committee 
to  consider  these  matters. 

The  President:  The  next  business  in  order  is  the  report  of 
the  Committee  on  Interstate  Law,  which  will  be  submitted  by 
Mr.  Wimbish,  a  member  of  the  committee.' 

The  Secretary:  Mr.  Chainnan,  Mr.  Wimbic^h  is  unwell  to- 
day, and  hence  not  present.  The  report  has  been  prepared  by  the 
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<;hairmany  Captain  Clifford  Anderson,  of  Atlanta.  As  the  time 
is  so  short  before  the  hour  of  adjournment,  we  could  not  discuas 
with  any  degree  of  satisfaction  the  matters  embodied  in  this  re- 
port. I,  therefore,  move  that  the  report  and  the  recommenda- 
tions contained  in  it  be  made  the  special  order  for  the  second  day 
of  our  next  meeting  during  the  morning  session. 

Mr.  Deesau:  I  second  the  motion. 

Motion  adopted. 

(For.  report  see  Appendix  U.) 

The  President:  The  next  business  is  the  appointment  of  dele- 
gates to  the  American  Bar  Association.  The  chair  will  appoint 
Mr.  Jack  J.  Spalding,*  Mr.  Roland  Ellis  and  Mr.  J.  H.  Merrill. 

Is  there  any  miscellaneous  business  ? 

Mr.  Dessau:  Mr.  President,  in  a  conversation  which  I  had 
upon  yesterday  with  some  of  the  members  of  the  Committee  on 
Legal  Education  and  Admission  to  the  Bar,  and  with  some  other 
gentlemen  also,  it  was  suggested  that  it  might  be  a  very  wiae 
thing  to  have  this  same  committee  continued  for  the  ensuing 
jear.  Of  course,  that  could  not  be  done  without  a  change  of 
the  Constitution,  which  I  would  not,  under  any  circumstances, 
ask,  but  I  desire  to  move  that,  if  it  is  possible,  that  committee  be 
continued  in  force  for  the  ensuing  year  and  the  incoming  presi- 
-dont  be  requested  to  continue  that  committee  as  it  now  stands. 

Motion  seconded  and  adopted. 

Mr.  Harwell:  Mr.  President,  I  have  a  resolution  to  offer 
touching  the  publication  of  the  proceedings  of  this  Association. 
The  proceedings  were  not  published  until  several  months  after 
the  adjournment  of  the  Association  last  year.  I  don't  know 
what  the  reason  was.  I  don't  know  whether  the  by-laws  pre- 
scribe in  what  time  they  shall  be  published,  but  I  should  think 
that  something  like  sixty  days  or  ninety  days  would  be  suffi- 
cient, and  I  move  that  we  introduce  a  resolution  that  it  be  the 


*Mr.  Spalding  finding  it  impossible  to  attend  the  meeting  of  the 
American  Bar  .Association,  resigned,  and  President  Battle  appointed 
Mr.  Justice  Samuel  Lumpkin,  of  the  Supreme  Court,  to  fill  the  va- 
cancy . — Secretary . 
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<luty  of  the  Secretary  to  publish  and  distribute  the  proceedings 
of  this  Association  ^vithin,  say  ninety  days  after  the  adjourn- 
ment of  the  Association. 

The  Secretary:  While  there  seems  to  be  no  second  to  the 
motion,  the  gentleman  is  entitled  to  an  explanation  which  I  am 
very  happy  to  give  now,  not  only  to  him,  but  to  other  membere 
of  the  Association.  There  is  no  by-law  requiring  the  proceed- 
ings to  be  published  within  a  given  time.  While  that  is  true, 
the  Secretary  always  endeavors  to  get  the  minutes  out  as 
promptly  as  possible.  Last  year  the  Secretary,  on  account  of 
serious  illness  in  his  family,  was  kept  from  any  official  business 
for  two  or  three  months.  The  report  would  have  been  gotten  out 
more  promptly,  however,  but  for  an  unusual  accumulation  of 
work  at  our  usually  very  prompt  printing  house.  For  that  rea- 
son the  printing  was  delayed  for  some  three  or  four  months  after 
the  manuscript  was  all  in.  The  Report  came  out  just  as  prompt- 
ly last  year  as  it  was  possible  for  the  Secretary  to  get  it. 

The  time  which  the  gentleman  suggests  is  rather  short  Any 
one  Tvho  has  had  experience  with  printers  knows  that  it  takes 
some  time  to  get  out  a  report  like  this.  It  takes  time  to  write 
out  the  stenographic  notes,  time  to  correct  these,  and  to  collect 
and  edit  the  various  papers  and  other  matters  which  go  to  make 
up  the  report.*  The  proof  of  the  entire  volume  has  to  be  cor- 
rected twice,  while  the  composition,  printing,  binding  and  dis- 
tribution of  a  three-hundred'page  book  is  itself  a  considerable 
imdertaking.  This  work  of  course  has  to  be  done  at  odd  times 
l)v  the  Secretary,  as  liis  salary  is  not  sufficient  to  authorize  the 
abandonment  of  his  practice  during  the  preparation  of  the  re- 
port. 

Mr.  Peabody:  I  move  as  a  substitute  that  the  Secretary  be 
requested  to  publish  the  proceedings  as  soon  as  practicable. 

Mr.  Harwell :  I  don't  insist  upon  the  motion.  The  explana- 
tion is  satisfactory  so  far  as  I  am  ooncemed.     I  think,  though, 

♦  Of  the  matter  in  the  present  volume  a  portion  of  the  manuscript  did 
not  reach  the  Secretary's  office  till  October  4th. 
4  gb 
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that  the  proceedings  of  this  Association  could  be  published  in 
ninety  days. 

The  President:  Does  the  gentleman  withdraw  his  motion? 

Mr.  Harwell:  Yes,  sir. 

Judge  Bleckley:  I  rise  to  offer  a  resolution,  which  I  hope 
the  Secretary  will  have  written  out  if  it  meets  the  approbation 
of  the  house. 

I  move  that  we  render  thanks  to  Mrs.  Terrell  in  substance  as 

follows: 

^^  Resolved  J  That  the  Georgia  Bar  Association,  recogDi  zing  the  great 
service  of  Mrs.  Terrell  rendered  last  evening  in  the  reading  of  her  ad- 
mirable lecture,  tender  her  their  thanks— their  profound  thanks ;  and 
at  the  same  time  we  recognize  the  inadequacy  of  these  thanks  as  a  re- 
turn for  the  service  rendered,  and,  therefore,  we  add  to  our  thanks  the 
offer  of  any  service  which  this  Association  or  its  members  can  render  to 
Mrs.  Terrell  upon  her  request."     (Applause.) 

Mr.  Burton  Smith:  I  second  the  motion. 

The  Presidont:  The  question  is  on  the  motion  of  Judge  Bleck- 
ley. 

Motion  put  and  unanimously  carried. 

Mr.  Meldrim:  Just  to  trespass  a  moment,  sir.   It  becomes  nec- 

ossarj^,  to  cany  out  the  suggestion  I  offered  a  while  ago,  Xo 

amend  the  by-laws.     I  offer  this  by-law  so  that  it  can  be  acted 

upon: 

''18.  There  shall  be  a  standing  committee  consisting  of  three  mem- 
bers to  be  appointed  by  the  President  during  the  session  of  the  Associa- 
tion. This  committee  shall  be  known  as  the  Committee  on  Legislation , 
and  its  duties  shall  be  to  prepare  for  legislative  action  such  matters  re- 
quiring legislation  as  may  have  received  the  approval  of  the  Association. 
It  shall  further  be  the  duty  of  the  committee  to  make  due  presentation 
of  such  proposed  legislation  to  the  appropriate  legislative  committee* 
or  bodies." 

Mr.  DeSvSau :  I  move  the  adoption  of  the  by-law. 

Motion  seconded  and  carried. 

Ool.  Lawton:  Mr.  Chairman,  the  Georgia  Medical  Society 
presented  a  paper  to  this  Association  through  one  of  its  members, 
at  tlie  session  of  the  Association  in  1899,  and  that  memorial  has 
never  been  answered  by  this  Association.  It  was  referred  to 
the  Committee  on  Jurisprudence  and  Law  Reform  of  last  year,. 
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of  which  I  WB»  tlkft  dmrman,  and  a  report  was  submitted  by  that 
committee.  It  has  never  been  aetod  on,  and  we  stand  in  the 
position  of  having  treated  the  Geoiigia  Ifedioal  Society  with  dis- 
courtesy. The  subjectrmatter  of  the  report  does  ncit  meet  with 
unanimous  approval.  It  is,  therefore,  too  late  at  this  session 
of  the  Association  to  bring  the  matter  up  for  discussion,  but  I 
recommend  that  the  report  of  our  committee,  made  last  year, 
shall  be  put  on  the  program  for  next  year. 

Motion  seconded  and  adopted. 

The  President:  The  chair  would  like  to  inquire  if  it  is  in- 
tended that  the  present  President  shall  appoint  the  committee 
provided  for  by  Mr.  Meldrim's  by-law. 

Mr.  Meldrim:  That  is  the  purpose  of  it.  I  think  it  would 
be  better  than  to  refer  it  to  the  next  President. 

The  Association  here  took  a  recess  of  five  minutes. 

The  President:  Before  announcing  the  committee  provided 
for  by  the  resolution  of  Mr.  Meldrim,  the  chair  desires  to  state 
that  Mr.  Meldrim  declines  to  serve  on  the  committee,  other- 
wise, we  would  be  very  glad  indeed  to  appoint  him. 

The  chair  appoints  on  that  committee:  Mr.  Dessau,  Mr. 
Lamar  and  Mr.  A.  C.  King. 

Judge  Bleckley:  What  I  have  to  say  does  not  strictly  come 
under  the  head  of  business,  but  it  is  exceedingly  miscellaneous', 
and  under  that  head  I  present  it: 

For  the  third  time  I  am  able  to  be  with  this  Association  as 
its  guest,  and  in  view  of  the  many  favors  shown  me  by  the  As- 
sociation, I  beg  to  return  my  thanks,  and  to  add  this:  I  believe 
with  Mr.  Carnegie,  that  no  man  should  die  rich ;  that  he  should, 
during  his  lifetime,  confer  all  the  benefactions  that  he  intend>f 
to  confer  upon  humanity,  and,  acting  under  that  view,  I  have 
concluded  to  endow  this  Association.  I  have  noticed  that  you 
never  declare  any  dividends  through  your  Treasurer,  althougli 
you  pay  your  debts,  and  as  the  Treasurer  says,  "owe  no  man 
anything."  Hence,  my  determination  to  endow  you  according 
to  my  ability.  I  have  no  ready  money  on  hand,  but  I  intend 
to  give  you  my  note  for  one  hundred  thousand  dollars.     (Loud 
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applause.)  Gentlemen,  I  hope  voii  will  accept  it  (Continued 
applause.) 

The  President:  The  chair  thinks  it  can  speak  for  the  Asso- 
ciation when  it  says  that  it  believes  we  are  fully  safe  when  we 
possess  the  note  of  tlie  venerable  ex-chief  justice. 

If  there  is  nothing  else  before  the  Association,  the  President 
desires  to  extend  his  warm  thanks  to  the  members  of  the  Asso- 
ciation for  the  kindness  and  courtesy  they  have  shown  him  dur- 
ing his  term  of  office.  If  there  is  nothing  else  to  oome  before 
us  the  chair  will  declare  the  Association  adjourned  sine  die. 
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THE   president's   ADDBBSS,   BY 

H.  WARNER  HILL, 

BEFORE   THE  EIGHTEENTH   ANNUAL  SESSION  OF  THE  GEORGIA   BAR  ABSOGIA* 
TION,  AT  WARM  SPRINGS,   QA.,  JULY  8,   1901. 


GenUemen  of  the  Georgia  Bar  Assoeiaiion : 

With  the  student  of  legal  history  the  infant  state  of  our  laws 
is  ever  a  subject  of  deep  interest  and  study.  A  brief  considera- 
tion of  the  venerable  monuments  of  our  law  will,  it  is  believed, 
find  willing  reception  with  the  practicing  lawyer,  as  well  as  the 
student  of  their  rise  and  progress.  It  is  useful  to  know  the  his- 
tory and  reason  of  the  law,  the  old  maxim  being  that,  "not  to 
know  the  reason  is  not  to  know. the  law."  An  eminent  historian 
has  said  that  "no  man  can  be  a  good  lawyer  who  is  not  well  ac- 
quainted with  the  history  of  law.  The  reason  is  obvious  enough 
upon  reflection,  for  to  be  a  lawyer,  and  still  more  to  be  a  jurist, 
demands  a  thorough  acquaintance  with  the  principles  of  law,  and 
these  can  only  be  acquired  by  tracing  them  so  to  speak,  to  their 
real  sources  and  origin — an  inquiry  which  belongs  to  legal  hisr 
toiy;  forms  may  perish  but  principles  remain,  and  they  only  rev 
appear  in  new  forms  more  suited  to  the  manners  and  eixigencies  of 
the  age.'^  The  law  student,  therefore,  delights  in  the  study  of  not 
only  what  the  law  is,  but  what  it  was;  to  trace  its  whole  course 
and  progress,  and  see  what  it  was  in  the  earliest  period  of  our 
civilization,  note  its  development  and  observe  the  changes  made 
in  it.  A  history  of  our  laws  is  manifestly  without  the  scope  of 
this  paper,  its  purpose  being  to  consider  historically  a  few  only 
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of  the  landmarks — the  great  north  stars  by  which  society  in 
all  ages  since  our  earliest  civilization  has  been  guided  by  these 
^'pillars  of  cloud  by  day  and  of  fire  by  night" 

In  order  to  trace  laws  and  institutions  to  their  real  origin  it  is 
necessary  to  go  back  to  that  period  when  they  first  existed  in 
civilized  countries  and  discover  the  primitive  source  whence 
they  were  originally  derived.  In  the  introducti(Hi  to  his  Com- 
mentaries "On  the  Study  of  Law,"  Blackstone  says,  "I  think  it 
an  undeniable  position,  that  a  competent  knowledge  of  the  laws 
of  that  society  in  which  we  live,  is  the  proper  accomplishment 
of  every  gentleman  and  scholar;  an  highly  useful,  and  I  had 
almost  said  essential  part  of  liberal  and  polite  education.  And 
in  this  I  am  warranted  by  the  example  of  ancient  Home,  where, 
as  Cicero  informs  us,  the  very  boys  were  obliged  to  learn  the 
twelve  tables  by  heart"  But  from  the  following  the  same  great 
author  seems  a  little  jealous  of  the  study  of  the  Boman  law  by 
Englishmen  to  the  exclusion  of  English  law,  for  he  says:  "We 
must  not  carry  our  veneration  so  far  as  to  sacrifice  our  Alfred 
and  Edward  to  the  manes  of  Theodosius  and  Justinian;  we  must 
not  prefer  the  edict  of  the  prsBtor  or  the  rescript  of  the  Roman 
Emperor  to  our  immemorial  customs,  or  the  sanctions  of  an  Eng- 
lish Parliament."  He  seems  oblivious  of  the  fact  that  much  of 
the  English  law  and  customs  was  derived  from  the  Bomans. 
While  Britain  was  yet  in  barbarism,  as  we  learn  from  CflBsar's 
Commentaries,  Rome  had  a  perfect  system  of  laws.  It  is  both 
pleasant  and  instructive  to  trace  the  origin  and  history  of  our 
laws  to  their  source.  Much  time  and  money  have  been  spent  and 
many  lives  sacrificed  in  the  effort  to  explore  Africa  and  the  Nile 
to  its  source,  yet  the  explorations  continue  year  after  year,  and 
the  interest  never  abates  from  one  generation  to  another.  Wheth- 
er Stanley  or  Livingston  in  the  heart  of  "darkest  Africa,"  or 
Hansen  and  the  Duke  of  Abruzzi  in  the  arctic  regions  in  sight 
of  the  coveted  north  pole,  the  student  of  history  never  tires  read- 
ing of  their  exploits  or  great  achievements.  Nor  does  the  student 
of  legal  history  weary  of  the  exploits  of  our  pioneer  legal  breth- 
ren in  the  misty  past,  as  they  builded  for  themselves  and  pos- 
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terity  the  great  landmarks  of  the  law,  which  should  guide  and 
govern  society  for  all  future  generations.  Let  us,  therefore,  for 
a  little  while  take  a  short  retrospect  and  see  something  of  these 
original  landmarks,  who  erected  them,  and  what  they  are.  And 
&r8t,  let  us  acknowledge  that  ^^the  background  of  all  law,  science 
and  knowledge  is  the  entity  and  will  of  the  Supreme  Being," 
He  who  gave  through  his  chosen  oracles  the  great  moral  law 
which  is  the  foundation  of  nearly  all  human  laws,  for  as  Froude 
says,  "our  human  laws  are  but  copiee,  more  or  less  imperf  ect>  of 
the  eternal  laws,  as  far  as  we  can  read  them."  In  tracing  the 
origin  of  our  laws  it  is  interesting  to  note  how  many  are  takevi 
from  the  Bible — from  the  Mosaic  law.  And  perhaps  the  great- 
est and  most  enduring  landmark  of  the  ages  is  the  decalogue, 
which  was  given  to  man  amidst  the  smoke  and  thunders  of  Sinai, 
and  the  tread  of  Omnipo^jence  Himself.  It  is  as  enduring  as  time, 
and  as  sacred  as  the  Bible.  Upon  it  as  a  foundation  have  been 
erected  nearly  all  our  penal  and  many  of  our  civil  laws,  and 
though  given  to  man  centuries  ago,  in^every  land  and  clime 
where  civilization  exists,  the  statute  books  of  to-day  declare  that 
there  shall  be  protection  to  life,  liberty  and  property;  yea  more, 
to  reputation,  and  all  this  is  based  upon  the  law  given  to  man 
upon  the  tables  of  stone.  The  entire  object  of  law  is  embraced 
in  the  protection  of  life,'  liberty,  property  and  reputation.  By 
this  law  it  is  declared  "thou  shalt  not  kill."  Human  life  shall 
not  be  taken  blameless,  except  by  commandment  of  the  law,  in 
self-defense,  or  in  defense  of  property  or  habitation,  or  by  ac- 
cident^ and  "whosoever  sheddeth  man's  blood,"  except  as  noted 
above,  "by  man  shall  his  blood  be  shed."  And  again  the  Mosaic 
law  is  that  "whoso  killeth  any  person,  the  murderer  shall  be  put 
to  death  by  the  mouth  of  witnesses;  but  one  witness  shall  not 
testify  against  any  person  to  cause  him  to  die."    Num.  35 :30. 

"Thou  shalt  not  steal."  Every  man  is  protected,  under  the 
law,  in  the  enjoyment  of  his  property  rights,  and  any  infringe- 
ment of  those  rights  is  punished.  Not  only  is  theft  prohibited 
by  human  and  divine  law,  but  the  decalogue  goes  further  and 
declares  that  thou  shall  not  even  "covet  that  which  is  thy  neigh- 
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bors,"  and  wise  is  this  prohibitioii,  for  if  no  covetousness  existed 
there  would  be  no  theft.  It  it  the  coveting  of  other  people'* 
property  that  ends  in  larceny  and  other  violations  of  the  law.  A- 
man  is  as  secure  in  his  reputation,  under  the  law,  as  in  his  life, 
liberty  or  property;  for  it  was  also  thundered  from  the  Mount 
"thou  shalt  not  bear  false  witness,"  and  whosoever  speaks- 
falsely  of  his  neighbor  to  his  hurt  or  injury  is  answerable  in 
damages  before  the  courts  of  any  civilized  nation  on  earth.  One 
of  the  commonest  evils  and  sins  of  the  day  is  not  so  much 
slander  and  libel  as  it  is  false  swearing — ^bearing  false  witness. 
What  lawyer  who  values  truth,  even  above  the  success  of  his 
case  on  trial,  has  not  been  made  sick  at  heart  by  the  perjury  com- 
mitted at  almost  every  court? 

^^Komenrber  the  Sabbath  day  to  keep  it  holy."  One  day  in 
seven  was  wisely  set  apart  as  a  day  of  rest  and  observance,  and 
throughout  the  civilized  world  all  secular  business  is  suspended 
on  the  Sabbath  under  heavy  penalty,  and  every  man  allowed  to 
worship  God  according  to  the  dictates  of  his  own  conscience, 
with  "none  to  molest  or  make  him  afraid." 

General  Kobert  Toombs,  one  of  our  greatest  statesmen  and 
lawyers,  said  no  man  who  aspired  to  be  a  lawyer  or  statesman 
could  have  a  correct  view  of  law  or  statesmanship  who  was  not 
a  close  student  of  the  Bible.  And  Samuel  Taylor  Coleridge 
declares  that  "for  more  than  a  thousand  years  the  Bible,  col- 
lectively taken,  has  gone  hand  in  hand  with  civilization,  sciencJe, 
law,  in  short,  with  moral  and  intellectual  cultivation,  always 
supporting,  often  leading  the  way."  And  this  is  especially  true 
of  the  law,  for  there  is  scarcely  a  branch  which  has  not  for  its» 
foundation,  as  already  observed,  the  Bible  or  some  portion  there- 
of. And  I  beg  your  indulgence  while  I  enumerate  a  few  of  the 
Biblical  landmarks,  with  but  slight  comment,  which  the  bar  will 
readily  recognize  as  the  foundation  of  some  familiar  rule  of  law, 
unless  (which  is  improbable)  the  following  story  of  Benjamin 
Franklin  is  applicable:  "When  he  was  ridiculed  in  Paris  for  his 
defense  of  the  Bible,  Franklin  detcirmined  to  find  out  how  many 
of  the  scoffers  had  read  it.     He  informed  one  of  the  learned 
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societies  that  he  had  come  across  a  story  of  pastoral  life  in  an- 
cient times  that  seemed  to  him  very  beautiful,  but  of  which  he 
would  like  the  opinion  of  the  society.  On  the  evening  appointed^ 
Franklin  read  to  the  assembly  of  scholars  the  Book  or  Ruth. 
They  were  in  eostacies  over  it,  and  one  after  another  be^ed  that 
the  manuscript  might  be  printed.  ^It  is  printed,'  replied  Frank- 
lin, 'and  is  a  part  of  the  Bible.'  "  Thus  our  law  of  inheritance 
is  very  similar  to,  and  taken,  no  doubt,  from  the  following  in 
the  Book  of  Numbers.  "And  thou  (Moses)  shall  speak  unto 
the  children  of  Israel,  saying,  If  a  man  die  and  have  no  son, 
then  ye  shall  caiise  his  inheritance  to  pass  unto  his  daughter. 
And  if  he  have  no  daughter,  then  we  shall  give  his  inheritance 
unto  his  brethren.  And  if  he  have  no  brethren,  then  ye  shall 
give  his  inheritance  unto  his  father's  brethren.  And  if  his 
father  have  no  brethren,  then  ye  shall  give  his  inheritance  unto 
his  kinsman  that  is  next  to  him  of  his  family,  and  he  shall  in- 
herit it"   Num.  27:8,  9,  10,  11. 

And  so  we  have  a  precedent  for  the  oath  of  witnesses  in  the 
following  from  Genesis:  "And  Abraham  said  unto  his  eldest  ser- 
vant of  his  house,  that  ruled  over  all  that  he  had,  Put,  I  pray 
thee,  thy  hand  under  my  thigh ;  And  I  will  make  thee  swear  by 
the  Lord,  the  God  of  heaven,  and  the  God  of  the  earth,  that 
thou  shalt  not  take  a  wife  unto  my  son  of  the  daughters  of  the 
Canaanites  among  whom  I  dwell.  And  the  servant  put  his 
hand  under  the  thigh  of  Abraham  his  master,  and  swore  to  him 
concerning  that  matter."    Gen,  24:2,  3. 

Our  law  of  torts  can  find  a  foundation  in  the  following:  "If 
the  ox  shall  push  a  manservant  or  maidservant,  he  shall  give 
unto  their  master  tliirty  shekels  of  silver  and  the  ox  shall  be 
stoned.  And  if  a  man  shall  open  a  pit,  or  if  a  man  shall  dig  a  pit, 
and  not  cover  it,  and  an  ox  or  ass  fall  therein,  the  owner  of  tlie 
pit  shall  make  it  good,  and  give  money  imto  the  owner  of  them ; 
and  the  dead  beast  shall  be  his.  If  a  man  shall  cause  a  field  or 
vineyard  to  be  eaten,  and  shall  put  in  his  beast,  and  shall  feed  in 
another  man's  field;  of  the  best  of  his  own  field,  and  of  the  best 
of  his  own  vineyard,  shall  he  make  restitution."  Ex.  21:32,. 
33,  34;  Ex.  22:5. 
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We  have  divine  authority  for  the  law  against  usury,  for  it 
is  declared  in  holy  writ:  "If  thou  lend  money  to  any  of  my  peo- 
ple that  is  poor  by  thee,  thou  shalt  not  be  to  him  an  usurer^ 
neither  shalt  thou  lay  upon  him  usury."  Ex.  22 :25.  Lev.  25 :37. 
It  seems  that  any  interest  charged  on  money  borrowed  for  neces* 
sity  in  Bible  times  was  usury.* 

Our  statute  of  limitations,  homestead  and  bankrupt  laws  some- 
what correspond  to  the  year  of  Jubilee,  wherein  it  is  said:  "And 
ye  shall  hallow  the  fiftieth  year,  and  proclaim  liberty  throughout 
all  the  land  unto  all  the  inhabitants  thereof;  it  shall  be  a  jubilee 
unto  you,  and  ye  shall  return  every  man  unto  his  possession,  and 
ye  shall  return  every  man  unto  his  family."    Lev.  25:10. 

The  first  circuit  courts  of  which  we  have  any  record  were  pre- 
sided over  by  Judge  Samuel,  who  it  seems  held  office  for  life 
and  was  an  able  and  upright  judge,  and  if  we  are  to  believe  his 
jitatement,  he  never  defrauded  or  oppressed  the  poor,  nor  took 
bribes  from  the  rich.  Hear  him:  "And  Samuel  judged  Israel 
all  the  days  of  his  life.  And  he  went  from  year  to  year  in  cir- 
cuit to  Bethel,  and  Gigal,  and  Mizpeh,  and  judged  Israel  in 
all  those  places.  And  his  return  was  to  Bamah;  for  there  was 
his  house;  and  there  he  judged  Israel."    1  Sam.  7:15,  16,  17. 

Samuel  seems  to  have  had  the  appointing  of  his  successors  in 
office,  for  we  are  told  thait  when  he  was  old  "he  made  his 
?ons  judges  over  Israel."  And  but  one  fault,  as  I  see  it^  Samuel 
liad.  He  set  the  example  for  nepotism,  and  as  is  usually  the  case, 
his  appointees  were  miserable  failures,  for  we  are  told  that  "his 
sons  walked  not  in  his  ways,  but  turned  aside  after  lucre,  and 
took  bribes,  and  perverted  judgment."  But  though  they  were 
degenerate  sons,  the  name  of  Samuel  will  always  live  as  the  au- 
thor of  circuit  courts,  and  as  an  able  and  impartial  judge.  What 
an  enviable  record  and  example  he  left  posterity  I  In  resigning 
liis  office  of  judge  on  account  of  old  age,  he  made  this  memorable 
and  classic  farewell  speech:  "I  am  old  and  gray-headed;  and,  be- 
hold, my  sons  are  with  you;  and  I  have  walked  before  you  from 

^Watson's  Bib.  Diet.    Benson's  Com. 
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my  childhood  iintp  this  day.  Behold  here  I  am;  witness  against 
nie  before  the  lord,  and  before  his  annointed;  whose  ox  have 
I  taken?  or  whom  have  I  defrauded?  Whom  have  I  oppressed? 
or  of  whose  hand  have  I  received  any  biAbe  to  blind  mine  eyes 
therewith  ?  and  I  will  restore  it  unto  you.  And  they  said,  thou 
liast  not  defrauded  us  nor  oppressed  us,  neither  hast  thou  taken 
^ught  of  any  man's  hand.'^  1  Sam.  12 :2-4. 
'  But  the  greatest  lawyer  and  lawgiver  of  the  ages  was  Moses. 
We  have  already  seen  that  the  Ten  Commandments  were  handed 
down  by  him  amidst  the  lightnings  and  thunders  of  the  historic 
old  mountain.  His  instructions  to  his  judges  deserves  a  place 
alongside  the  decalogue:  "Hear  the  causes  between  your  breth- 
ren, and  judge  righteously  between  every  man  and  his  brother, 
and  the  stranger  that  is  with  him.  Ye  shall  not  respect  persons 
in  judgment;  but  ye  shall  hear  the  small  as  well  as  the  great; 
ye  shall  not  be  afraid  of  the  face  of  man,  for  the  judgment  is 
God's;  and  the  cause  that  is  too  hard  for  you,  bring  it  unto  me, 
and  I  will  hear  it"  From  this  it  appears  that  Moses  constituted 
himself  a  kind  of  appellate  court. 

The  code  of  this  great  lawgiver  has  been  the  model  and  pat- 
tern for  the  ages.  In  the  Codes  of  Justinian,  of  Theodosius  and 
of  Alfred,  are  found  unmistakable  evidences  of  the  Mosaic  law. 
The  Code  of  Justinian  comprised  in  twelve  books  was  mainly 
a  revision  of  the  ordinances  of  his  predecessors.  The  Code,  the 
Pandects  and  the  Institutes,  were  declared  to  be  the  legitimate 
i^ystem  of  civil  jurisprudence,  and  were  alone  admitted  into  the 
the  tribunals  and  taught  in  the  academies  of  Rome,  and  it  is 
worthy  of  note  that  this  great  compiler  of  the  Roman  law,  as- 
cribed the  accomplishment  of  his  great  work  to  the  support  and 
inspiration  of  the  Diety. 

But  while  many  lawyers  and  monarchs  have  imitated  Moses 
and  copied  from  his  laws;  and  while  he  was  never  permitted  to 
enter  the  promised  land;  and  while  no  man  knoweth  his  grave  to 
this  day,  his  name  and  fame  as  the  greatest  lawgiver  of  the  world 
will  abide,  as  it  has  abided,  so  long  as  history  is  written  and  the 
Bible  is  read.    Whether  we  consider  him  as  a  mere  human  law- 
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giver  or  having  compiled  the  customs  and  usages  of  the  ages  be- 
fore him,  as  some  contend,  or  Avhether  he  was  the  chosen  oracle 
or  medium  of  the  Supreme  Being  to  disseminate  the  true  lavv^ 
it  must  be  admitted  by  the  student  of  law  and  its  history,  that  his- 
code  must  ever  be  recognized  as  the  wisest  and  best  of  the  ages- 
for  the  government  of  the  human  family.  His  code  as  contained 
in  the  Book  of  Deuteronomy  was  a  complete  one  at  the  time  it 
was  delivered  to  the  children  of  Israel.  ''Historical  criticism,"^ 
says  a  learned  writer,  "may  question  the  accuracy  of  the  tradi- 
tion as  to  the  origin  of  the  Mosaic  law.  It  may  see  in  this  code,, 
as  it  does  elsewhere,  no  more  than  a  product  of  slow  development 
and  gradual  establishment  of  customs  extending  back  in  the  his- 
tory of  the  nation  to  a  time  far  beyond  the  reach  of  tradition. 
But  does  this  necessarily  destroy  the  historical  character  of 
Moses?  Unquestionably  such  a  supposition  would  destroy  his 
character  as  a  divinely  commissioned  lawgiver,  but  it  might  still 
leave  him  his  character  as  a  wise  legislator."  But  if  we  accept  at 
all,  let  us  accept  it  as  we  find  it,  without  doubt  or  hesitation. 

One  other  landmark  from  the  Bible,  although  there  are  many 
others,  and  I  am  done  with  this  branch  of  my  subject  I  say  the 
Bible,  but  more  properly  the  Apochrypha,  which,  strictly  speak- 
ing, is  no  part  of  the  Bible. 

One  of  the  earliest  cases  reported  of  separation  of  witnesses 
is  that  in  the  Book  of  Susannah.  Susannah  was  the  wife  of  "a 
great  rich  man,"  a  woman  of  much  beauty  and  purity  of  char- 
acter, but  was  condemned  to  death  on  the  testimony  of  two 
blundering  and  wicked  elders,  for  a  violation  of  the  Mosaic  law. 
She  was  tried,  convicted  and  sentenced  to  death  upon  the  testi- 
mony of  these  two  elders,  who  swore  positively  as  to  her  guilt,  al- 
though she  stoutly  proclaimed  her  innocence,  as  in  fact  she  was. 
As  the  officers  of  the  law  were  taking  her  to  the  place  of  execu- 
tion, a  young  man  by  the  name  of  Daniel,  who  seems  to  have 
been  something  of  a  lawyer,  suddenly  rose  up  and  asked  the  peo- 
ple. *'Are  ye  such  fools,  ye  sons  of  Israel,  that  without  examina- 
tion or  knowledge  of  the  truth  ye  have  condenmed  a  daughter 
of  Israel?     Return  again  to  the  place  of  judgment,  for  these 
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have  borne  false  witness  against  her."  Whereupon  those  in  au- 
thority granted  the  young  lawyer  another  hearing,  or  "new 
trial,"  for  his  fair  client.  And  the  first  thing  he  did  was  to  put 
the  two  elders  who  had  borne  false  witness  "under  the  rule,"  as 
the  lawyers  now  say,  but  Daniel  said:  "Put  tliem  asunder  one  far 
from  another,  and  I  will  examine  tliem."  And  with  this  the  bright 
and  resourceful  young  advocate  commenced  to  belabor  and  brow- 
beat immeroifuUy  the  witness,  and  said  to  him,  "O,  thou  that 
flrt  waxen  old  in  wickedness,  now  are  tliy  sins  come  home  to  thee 
which  thou  hast  committed  aforetime,  in  pronouncing  unjust 
judgment,  and  condemning  the  innocent,  and  letting  the  guilty 
^o  free;  albeit  the  liOrd  saith,  the  innocent  and  righteous  shalt 
thou  not  slay."  Then  he  put  the  question  direct  to  the  witness: 
*'Xow  then,  if  thou  sawest  her,  under  what  tree  sawest  thou 
them?"  And  the  witness  answered,  "Under  a  mastick  tree."  And 
Daniel  again  abused  him  and  said,  "Eight  well  hast  thou  lied 
against  thine  own  head;  for  even  now  the  angel  of  God  hath  re- 
ceived the  sentence  of  God  and  shall  cut  thee  in  two"  And  with 
that  he  made  this  perjurer  stand  aside,  and  asked  the  sheriff  to 
call  in  the  other  witness,  and  when  he  was  come,  Daniel  em- 
ploye<:l  about  the  same  tactics  as  with  the  other,  and  heaped  a  tor- 
rent of  abuse  upon  his  unworthy  head,  and  said  to  him,  "O  thou 
--red  of  f'anaan,  and  not  of  Judah,  beauty  liath  deceivcnl  thee, 
and  lust  hath  perverted  thine  heart  ....  but  the  daughter 
4rf  Judah  would  not  abide  your  wickedness.  Xow,  sir,  tell  me 
under  what  tree  didst  thou  take  them?"  And  this  second  witness 
conscious  of  guilt  and  frightened  almost  to  death,  ansavered, 
"rnder  a  hohu  tree."  "Right  well  hast  thou  lied  against  thine 
own  head,"  rejoined  the  now  triumphant  young  lawyer,  "for  the 
angel  of  CJod  waitetli  with  the  sword  to  cut  thee  in  two,  that  he 
may  destroy  you."  And  with  this  Daniel's  reputation  as  a  law- 
yer was  made,  for  by  the  separation  of  the  witnesses  they  had  told 
conflicting  stories,  the  young  lawyer  had  won  his  case,  cleared 
his  fair  clinet  amid  applaiL-^e  of  the  waiting  ])eople,  (^stablishwl 
the  precedent  for  the  separation  of  witnesses  that  will  last  for  all 
time;  and  the  record  clones  with  the  statement  that  **they  arose 
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against  the  two  elders  and  did  unto  them  in  such  sort  as  they 
maliciously  intended  to  do  to  their  neighbor."  ParaphraaiA|r 
the  motto  of  the  hero  of  a  recent  novel  ("David  Harum"),  they 
"dad  unto  the  eldeire  as  the  eldeaw  would  have  done  unto  Susan- 
nah, but  did  it  firsL" 

If  time  and  your  patience  permitted,  it  would  be  interesting 
to  trace  the  rise  and  prc^ess  of  the  common  law  of  England^ 
which  is  said  to  be  the  perfection  of  human  reason,  on  down 
through  the  colonies  to  the  present  time;   to  review  the   early 
struggles  of  those  who,  after  five  centuries  of  Roman  occupation 
of  Britain,  began  to  make  English  hisjtory  from  the  landing  of 
the  two  brother  Ilengiest  and  Horea,  the  roving  adventurers  and 
pirates,  in  England  about  the  fourth  or  fifth  century.    How  the 
Angles  were  soon  followed  by  the  Saxons  under  the  command 
of  Cerdic  and  his  son  Kenric,  in  the  year  495;  of  how  the  Ro- 
mans, the  Picts,  the  Angles  and  various  clans  of  Saxons  and 
Danes  with  their  different  customs  and  laws  created  great  uncer- 
tainty and  confusion  in  the  customs  and  laws  of  the  kingdom^ 
and  how  all  these  finally  became  blended  together  into  one  com- 
posite nation,  and  by  a  communication  of  their  different  customs 
and  laws  it  gradually  became  the  common  law  of  the  realm  for 
securing  the  rights  of  property  and  the  punishment  of  crime;  of 
h'ow  the  Heptarchy  or  seven  Saxon  kingdoms  were  established,  or 
according  to  Dr.  lingard,  the  octarchy,  consisting  of  eight,  after 
the  bloody  contest  of  a  century  and  a  half;  of  how  these  states 
were  finally  unite<l  by  Egbert,  king  of  Wessex,  in  827,  under 
the  name  of  "England,"  and  trace  the  slow  evolution  of  the 
savage  customs  of  the  barbarians  into  the  growth  and  perfection 
of  the  common  law.  But  all  this  is  beyond  the  limit  of  this  hour» 
and  hence  we  skip  to  the  beginning  of  the  thirteenth  century'  and 
examine  for  a  moment  that  greatest  of  all  landmarks  to  English- 
men, the  Charter  of  Liberties. 

There  were  charters  before  the  one  unwillingly  granted  by 
John.  "William  had  granted  a  charter  as  early  as  the  year  1071, 
but  there  was  no  way  of  enforcing  the  rights  he  promised.  So 
had  Henrj'  I.,  who  held  his  throne  by  a  dubious  title,  in  order 
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to  conciliate  his  people,  granted  a  charter,  and  it  was  formally 
signed  by  him.  In  this  charter  he  had  abrogated  most  all  the 
abuses  that  existed;  and  it  was  therein  declared  that  no  reliefs 
should  be  taken  but  such  as  were  just  and  lawful.  He  dis- 
claimed any  right  to  exact  money  from  his  barons  for  licenses  to 
marry  their  daughters,  or  other  females,  a  practice  which  had 
grown  to  be  very  obnoxious;  and  he  agreed  to  give  all  female 
wards  in  marriage  by  the  advice  of  his  barons.  The  dower  of 
widows  was  secured,  and  he  agreed  not  to  give  them  in  marriage, 
as  previously,  without  their  consent.  The  widow  or  some  other 
relative  was  to  have  the  custody  of  the  lands,  and  the  persons  of 
their  children.  All  barons  were  enjoined  to  act  in  like  manner 
towards  their  vassals.  He  not  only  granted  these  things,  but  or- 
dinances to  punish  crimes,  and  the  laws  of  Edward  the  Confessor, 
were  also  confirmed.  This  charter  of  Henry  I.  was  ratified  by  Ste- 
phen, who  also  in  turn,  granted  another  charter,  which  had  for  iif 
purpose  securing  the  liberties  of  churchmen,  for  to  this  order,  it 
has  been  said,  he  was  mainly  indebted  for  the  possession  of  the 
crown.  Henry  the  II.,  also  confirmed  the  charter  of  Henry  the 
I.  But  the  charter  of  Henry  II.  did  not  reach  all  the  causes  of 
complaint  in  the  kingdom.  In  fact,  the  language  of  the  char- 
ters of  both  Henry  I.  and  Henry  II.  were  in  general  terms 
and  did  not  reach  all  the  evils  about  which  the  people  com- 
plained; nor,  indeed,  were  those  provisions  of  the  charter  faith- 
fully kept  that  the  charter  did  contain.  But  all  these  charters 
were  mere  empty  promises  without  means  of  enforcement.  These 
chartered  rights  might  be  violated  with  impunity  and  there  was 
no  remedy.  The  rights  of  the  people  were  trampled  under  foot 
by  each  succeeding  monarch.  The  condition  of  the  people,  due 
largely  to  the  unstable  and  uncertain  government,  depended 
greatly  upon  the  character  of  their  kings.  And  thus  the  situa- 
tion was,  when  the  tyrant  John  came  upon  the  scene  in  1191) 
and  attempted  to  trifle  with  the  rights  and  liberties  of  the  people. 
But  he  lacked  the  firmness  and  courage  to  command  their  re^ 
spect  and  obedience,  and  by  his  tyranny,  his  cruelty  and  oppres- 
sion he  excited  the  resentment  of  his  subjects  and  encountered 


Digitized  by 


Google 


68  18   GEOBGIA   BAB  ASSOCIATION. 

their  relentless  opposition  and  hatred.  His  repeated  and  fre- 
quent insults  so  exasperated  his  barons  that  they  rose  in  their 
might,  armed  for  battle,  and  demanded  of  him  an  agreement,  a 
compact,  a  charter,  a  contract^  by  which  they  might  secure  in 
the  future  their  persons  and  property  from  the  further  encroach- 
ments of  his  power.  Seeing  that  they  were  determined  to  op- 
})ose  him  with  the  armies  they  had  hastily  gathered,  and  know- 
ing that  resistance  was  futile,  he  granted  their  demands,  after 
they  had  met  in  an  open  field  that  will  forever  remain  memor- 
able to  students  of  history,  and  lovers  of  human  liberty  and 
rights.  In  old  England  between  and  near  the  towns  of  Staines 
and  Windsor,  in  the  plains  of  Runnymede,  a  convention  was 
held  between  the  king  and  his  people,  with  all  the  preparations 
of  war  on  each  side.  John  was  encamped  on  one  side  of  Runny- 
mede; the  barons  and  the  people  with  their  army  on  the  other. 
And  it  is  not  to  be  supposed  that  securing  so  great  a  charter  of 
liberties  was  the  work  of  an  hour  or  a  day.  There  were  days  of 
debate  and  deliberation;  and  the  grievances  of  the  barons  were 
drawn  up,  it  is  said,  with  the  charter  of  Henry  I.  somewhat  as  a 
foundation,  into  the  form  of  a  charter^  and  with  this  as  a  basis, 
and  new  additions,  it  was  finally  agreed  to  by  both  king  and 
barons,  after  some  minor  qualifications  by  the  king,  and  he 
finally  affixed  his  seal.  Thus  the  Charter  of  Liberties,  or  "Mag- 
na Charta,''  was  given  to  the  world  as  a  priceless  heritage  for 
all  succeeding  generations.  This,  charter  of  human  rights  is 
often  alluded  to  as  the  Great  Charter  of  King  John,  as  though 
it  were  granted  voluntarily  by  that  imperious  prince;  on  the  con- 
trary, he  consented  to  it  at  Runn^^mede  only  because  the  armies 
headed  by  the  barons  compelled  it  by  superior  force;  and  later 
he  resisted  its  enforcement,  and  successfully  for  a  time,  with  his 
armies,  and  but  for  the  assistance  of  Philip  of  France  and  his 
son  Ix)ui5,  who  came  over  at  the  head  of  his  army,  on  the  in- 
ducement by  the  barons  of  allegiance  to  him  as  sovereign,  would 
have  succeeded  in  wresting  this  great  charter  of  human  liberties 
from  the  determined  barons  of  England.  This  war  was  in  prog- 
ress on  account  of  these  Great  Charter  Rights  at  the  time  of  the 
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^eath  of  John.  It  has  been  said  by  an  eminent  historian  that  "the 
character  of  this  prince  is  nothing  but  a  complication  of  vices, 
equal  1 J  mean  and  odious;  ruinous  to  himself  and  destructive  to 
his  people.  Cowardice,  inactivity,  folly,  levity,  licentiousneesi, 
ingratitude,  treachery,  tyranny  and  cruelty;  all  these  qualities 
appear  loo  evidently  in  the  several  incidents  of  his  life  to  give  us 
room  to  expect  that  the  disagreeable  picture  has  been  over- 
charged by  the  prejudices  of  the  ancient  historian.  It  is  hard 
to  say  whether  his  conduct  to  his  father,  his  brother,  his  nephew 
or  his  subjects  was  most  culpable;  or  whether  his  crimes  in  these 
respects  were  not  even  exceeded  by  the  baseness  which  appeared 
in  his  transactions  with  the  king  of  France,  the  people  and  the 
barons."  It  is  worthy  of  note  in  passing,  that  John's  European 
dominions,  which  devolved  upon  him  by  the  death  of  his  brother 
Richard,  were  more  extensive  than  have  ever  been  ruled  by  an 
English  monarch  since  his  time.  But  by  his  arbitrary  assump- 
tion of  power  and  bad  conduct,  he  lost  some  of  the  most  valuable 
territory-  which  had  come  to  him  as  the  ancient  patrimony  of  his 
family.  John  finally  died  on  October  17,  1216,  when  in  im- 
minent danger  of  being  totally  expelled  from  his  own  country 
by  Louis  and  the  barons,  and  spending  the  remainder  of  his  life 
in  exile,  or  in  prison. 

So  it  \n\l  be  seen  that  it  is  to  the  ancient  barons  of  England, 
and  not  to  John,  that  we  owe  our  debt  of  gratitude  for  the  great 
blessings  we  enjoy  on  account  of  Magna  Charta  I  And  thus,  "if 
we  to-day  should  have  a  sneaking  kindness  for  a  lord,"  as  the 
great  statesman  and  lamented  commoner,  Mr.  Gladstone,  ex- 
l^reseed  it,  it  should  be  on  account  of  our  gratitude  to  the  ances- 
tors of  the  present  House  of  Lords  of  England,  who  met  and  ex- 
torted from  the  despotic  John,  in  the  plains  of  Runnymede, 
!^^agna  Charta,  and  all  the  blessings  of  liberty  which  have  flowed 
from  it  for  over  seven  hundred  years,  and  which  we  may  well 
hope  will  flow  on  as  long  as  human  liberty  and  rights  are  prized. 
It  is  generally  thought  that  Magna  Cliarta  was  the  first  charter 
of  rights  that  had  been  granted  to  the  English  people,  and  it 
does  seem  to  be  the  first  that  contained  the  elements  of  a  con- 
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tract,  and  that  was  self -executory,  for  in  it  the  king  and  barons 
provided  that  for  a  violation  of  its  provisions,  the  barons  might 
choose  twenty-five  of  their  own  number,  "together  with  the  com- 
munity of  the  whole  kingdom,"  who  "shall  distress  us  in  all 
the  ways  they  shall  be  able,  by  seizing  our  castles,  lands,  iK)s?es- 
sions,  and  in  any  other  manner  they  can,  till  the  grievance  is. 
redressed  according  to  their  pleasure;  saving  harmless  our  own 
person  and  the  persons  of  our  Queen  and  children,  and  when 
they  are  redressed  they  shall  behave  to  us  as  before."  If  com- 
plaint was  made  of  a  violation  of  any  of  the  charter  rights,  either 
by  the  king  or  any  of  his  officers,  any  four  of  these  barons  might 
ask  redress  of  the  grievances  of  the  king  or  his  justiciary,  which 
being  denied,  the  whole  body  of  twenty-five  could  be  convened 
with  the  "general  council,"  and  these  had  the  power  and  author- 
ity to  compel  an  observance  of  the  charter.  If  the  king  still  re- 
sisted, they  might  levy  war  against  him  as  above  set  forth.  Thus 
was  provided  in  the  charter  itself  a  remedy,  somewhat  summarv 
and  revolutionary  for  all  the  wrongs  that  might  be  committed 
under  the  charter.  And  all  men  throughout  the  kingdom  were 
compelled  to  swear  obedience  to  the  twenty-five  barons,  or  eUe 
have  their  property  confiscated.  By  the  terms  of  the  charter, 
therefore,  all  subjects  of  the  kingdom  had  guaranteed  by  it  posi- 
tive rights  capable  of  being  enforced. 

Guizot,  the  great  French  historian,  in  his  "History  of  Repre- 
sentative Government,"  has  said:  "Liberties  are  nothing  until 
they  become  rights,  positive  rights,  formally  recognized  and  con- 
secrated. Rights,  even  when  recognized,  are  nothing  as  long  as 
they  are  not  entrenched  within  guarantees.  And  lastly,  guaran- 
tees are  nothing  so  long  as  they  are  not  maintained  by  forces  in- 
dependent of  them,  in  the  limits  of  their  rights.  Convert  liber- 
ties into  rights  by  guarantees,  entrust  the  keeping  of  those  giiar- 
anU^^s  to  forces  capable  of  maintaining  them.  Such  are  the  suc- 
cessive steps  in  the  progress  towards  free  government."  John 
submitted  passively  to  the  conditions  impose<l  by  Magna  Charta 
for  a  time,  although  they  were  humiliating  and  deprived  him  of 
many  of  his  former  powers.     But  he  soon  grew  restive  and 
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rebellions  under  what  he  considered  injuries  and  indignities 
placed  upon  him  by  his  former  rebellious  subjects.  These  re- 
flections made  a  deep  and  lasting  impression  upon  himj  and  he 
determined  at  any  cost  to  throw  off  this  seeming  slavery  under 
wliich  he  was  made  to  rest.  It  is  said  that  "he  grew  sullen,  silent 
and  reserved;  he  shunned  the  society  of  his  courtiers  and  nobles; 
ho  retired  into  the  Isle  of  Wight^  as  if  desirous  of  hiding  his 
shame  and  confusion,  but  in  his  retreat  he  meditated  the  most 
fatal  vengeance  against  all  his  enemies."  How  different  the 
conditions  and  circumstances  surrounding  this  cruel,  enraged  and 
weak  tyrant  while  on  the  Isle  of  Wight  to  the  last  visit  of  the  late 
good  and  beloved  Queen  of  England  to  this  historic  old  island ! 
John  sent  his  agents  abroad  to  enlist  foreign  soldiers  in  his  ef- 
fort to  abrogate  Magna  Charta.  He  sent  a  messenger  to  Rome  in 
order  to  lay  the  Great  Charter  before  the  Pope,  which  he  had 
been  compelled  by  force  of  the  armies  of  the  barons  to  sign;  the 
Pope  of  Rome  issued  his  "bull"  annulling  and  abrogating  the 
whole  charter,  as  being  unjust  in  itself,  extorted  by  force,  and 
^^derogatory  to  the  dignity  of  the  apostolic  See.  He  prohibited 
the  barons  from  exacting  the  observance  of  it;  he  even  prohibited 
the  king  himself  from  paying  any  regard  to  it;  he  absolved  him 
and  all  his  subjects  from  all  oaths  which  they  had  been  con- 
strained to  take  to  that  purpose;  and  he  pronounced  a  general 
sentence  of  excommunication  against  every'  one  who  should  per- 
severe in  maintaining  such  treasonable  and  iniquitous  preten- 
sions." Thus  encouraged  by  the  Pope's  "bull"  and  his  rapidly 
increasing  army,  John  showed  his  real  feelings  towards  the  peo- 
ple and  their  charter  which  he  had  unwillingly  signed,  and  at- 
tempted to  repeal  all  the  liberties  which  he  had  granted  his  sub- 
jects and  which  he  had  solemnly  promised  to  observe.  But 
"^fagna  Charta  is  such  a  fellow,"  says  Sir  Edward  Coke,  '"that 
he  knows  no  sovereign."  And  notwithstanding  John's  attitude 
in  church  and  state,  and  his  attempt  to  forcibly  abrogate  the 
Great  Charter,  he  found  that  his  people,  including  nobles  and 
clergy,  stood  firm  in  defense  of  their  liberties  and  to  the  deter- 
mination to  forcibly  resist  his  further  tyranny.     All  he  had  to 
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support  him  in  this  unholy  war  was  the  hired  army  of  foreign- 
ers he  had  brought  over  for  the  purpose  of  resisting  the  people, 
and  for  a  while,  we  are  told,  that  these  ravenous  and  barbarous 
mercenaries,  incited  by  a  cruel  and  enraged  prince,  were  turned 
loos«  against  the  estates  and  tenants  of  the  barons,  and  spread 
destruction   over   the   kingdom.      The   king   himself   marched 
through  the  whole  of  England,   and  laid  waste  on  every  side. 
But  the  appearance  of  the  young  French  prince  (Louis)  at  the 
head  of  the  barons,  had  the  effect  of  making  John's  forces,  who 
were  mostly  from  the  provinces  of  France,  desert  their  cause 
and  leader.     Soon  after  the  entrance  of  Louis  into  England, 
John,  from  exposure  incident  to  his  reckless  and  mad  career, 
contracted  a  disease  from  which  he  died.     Thus  ended  the  reign 
of  one  who  was  the  most  determined  enemy  that  Magna  Cliarta 
ever  had,  though  he  had  granted  it.    It  has  been  said  by  a  gifted 
writer  that  "John  was  a  special  dispensation  of  Providence,  for 
the  weakest  and  wickedest  of  kings  became  the  mightiest  instru- 
ment for  the  uplifting  of  English  constitutional  liberty."    This 
scrap  of  English  history  is  recalled  that  we  may  be  reminded  of 
the  many  ordeals  through  which  our  ancestors  passed  in  defend- 
ing their  rights  and  liberties  under  one  of,  if  not  the  greatest, 
charters  ever  vouchsafed  to  man.     Barons  and  lords  though 
they  were,  posterity  should,  and  will,  be  grateful  to  these  deter- 
mined knights  for  the  liberties  which  we  now  enjoy,  for  while 
the  fruits  of  the  efforts  of  the  ancient  barons  to  secure  the  liber- 
ties and  rights  contained  in  Magna  Charta  during  the  reign  of 
John  were  not  fully  realized  then,  it  remained  for  a  later  period 
to  give  the  full  fruition  of  all  that  was  hoped  and  contended  for 
during  this  reign.     So  frequent  w^ere  the  encroachments  of  the 
cro\\Ti  upon  the  chartered  liberties  of  the  subject  that,  we  are 
told,  "Magna  Charta  hath  been  confirmed  above  thirty  times, 
and  commanded  to  be  put  in  execution  from  the  first  Edward  to 
Henry  the  fifth."    Before  Magna  Cliarta,  our  English  ancestors, 
while  they  possessed  the  letter  of  the  law,  saw  all  their  old  cu^ 
toms  and  usaget^  explained  away.  So  currupt  were  the  timee  and 
precarious  the  state  of  the  laws  at  this  period,  it  is  said  that  the 
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people  were  constrained  to  purchase  the  favor  of  the  crown  in 
order  to  obtain  justice  in  the  king's  courts. 

It  is  related  that  bribes  were  paid  for  the  express  purpose  of 
having  justice  and  right.  Valuable  and  costly  presents  were 
made  to  the  king's  justices  by  suitors,  in  order  to  obtain  their 
judgment  in  pending  causes.  These  venal  and  corrupt  judges 
would  have  been  less  criminal  had  they  observed  the  injunction 
of  Don  Quixote  to  his  new  governor,  Sancho  Panza,  when  he 
instructed  him  that  "If  perchance  the  rod  of  justice  be  warped 
a  little,  let  it  not  be  by  the  weight  of  a  gift,  but  that  of  mercy.'' 
"Let  the  tears  of  the  poor  find  more  compassion  but  not  more  jus- 
tice, from  you,  than  the  informations  of  the  rich."  It  is  even 
said  that  at  this  time  part  of  the  debt  in  controversy  w^as  often 
given  to  the  crown  for  a  favorable  decision.  Thus,  justice  Avas 
liable  to  the  control  and  interference  of  royal  authority.  The 
law  itself  was  arbitrary  and  cruel.  The  entire  submission  of  a 
subject  or  tenant  to  his  lord  fixed  the  notion  of  entire  subjection 
and  obedience  to  the  king,  who  far  exceeded  the  lords  in  the 
prerogatives  w^hich  they  themselves  claimed  and  enjoyed  by  rea- 
son of  this  feudal  submission  of  the  vassals.  The  forest  laws 
gave  rise  to  countless  cases  of  oppression,  and  created  great  dis- 
content throughout  the  realm.  The  kings  confiscated  large 
tract  of  land  belonging  to  their  subjects  and  converttxl  them  into 
forests;  they  are  said  to  have  depopulated  whole  districts  of 
fanning  country  in  order  to  gratify  their  desire  for  hunting,  and 
to  crown  it  all,  punished  wnth  outrageous  severity  and  cruelty 
the  minutest  invasion  of  this  new  law.  Thus  the  violation  of  the 
regulations  respecting  the  forest  laws  were  punished  with  bar- 
barous mutilations,  and  for  minor  oifenses  the  subjects  were 
fined  and  imprisoned.  The  feudal  system  and  its  consequences 
also  gave  rise  to  great  complaint  and  dissatisfaction,  and  the  peo- 
ple bore  the  yoke  of  oppression  with  great  impatience,  and  finally 
revolted  with  indignation  at  the  obligations  which  began  only  as 
a  fiction,  and  as  affording  a  basis  for  a  national  militia,  but 
which  had  grown  into  a  custom  of  abject  slavery.  Restive  under 
these  burdensome  cruelties  and  tyrannies,  it  is  no  wonder  that 
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the  people  sighed  for  even  that  freedom  they  enjoyed  under  the 
old  Saxon  kings.  It  was  a  small  consolation  to  a  great  lord,  that 
he  could  exercise  all  the  acts  of  hardship  and  cruelty  over  his 
tenant,  which  he  himself  suffered  at  the  hands  of  the  king.  Thus 
it  was  that  the  lords  and  vassals  made  common  cause,  and  in  the 
plains  of  Runnymede  (or  Running-mede)  on  Jnns  19,  1215, 
obtained  those  chartered  rights  which  was  truly  a  Charter  of 
Liberties. 

Let  us  consider,  having  given  a  brief  summary  of  the  events 
leading  up  to  its  enactment,  what  Magna  Charta  is,  and  was,  and 
what  benefits  mankind  devise  from  it.  Sir  Edward  Coke  de- 
clares that  "the  Great  Charter  of  English  Liberties"  was  only  a 
recognition  and  declaration  of  the  ancient  common  law  of  the 
realm,  and  this  may  be  inferred  from  a  declaration  in  the  charter 
itself,  for  in  the  conclusion  of  the  20  th  chapter,  the  language  is, 
"we  will  not  pass  upon  him,  but  by  lawful  judgment  of  his  peers, 
or  by  the  law  of  the  land,"  which  clearly  indicates  that  there  was 
a  law  of  the  land,  by  which  the  citizen  could  and  should  be 
judged.  This  charter  is  the  great  comer-stone  of  civil  and  political 
liberty  which  all  English-speaking  peoples  of  to-day  enjoy. 
"While,  it  seems  to  have  been  a  compromise  measure  between  the 
king  and  his  barons,  by  which  the  king  was  restrained  in  many 
of  his  feudal  exactions,  and  the  people  secured  in  what  they  con- 
sidered their  rights,  it  will  be  seen  upon  close  inspection  that  it 
contains  the  fundamental  principles  of  human  liberty.  Although 
tliis  great  charter  was  so  often  confirme<l  it  seems  to  have  sensed 
very  little  to  better  the  condition  of  the  people  at  the  time,  for 
though  the  principles  declared  in  Magna  Charta  were  often  as- 
serted and  declared,  they  seem  to  have  been  as  often  disregarded. 
The  last  act  confirming  Magna  Charta  was  passed  in  A.D.,  1416 
in  the  fourth  year  of  Henry  V.,  "and  from  this  time  to  the 
reign  of  Charles  the  L,  A.I).,  1627,"  says  a  writer,  "a  period 
of  211  years,  the  people  seem  to  have  quietly  submitted  to  the 
yoke  of  arbitrary  power;  for  during  this  period  the  principles 
of  the  great  charter  were  set  at  naught,  and  personal  liberty 
borne  down  by  unlawful  prerogatives.     From  the  time  of  the 
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charter  of  Henry  III.,  A.D.,  1225,  up  to  the  third  year  of  Charlee 
the  I.,  a  period  of  more  thaia  four  hundred  years,  the  principles 
-of  English  liberty,  as  contained  in  the  29th  chapter  of  the  great 
<?harter,  seem  never  to  have  been  properly  understood  and  en- 
forced. Xor  have  we  any  reason  to  believe  that  the  people  of 
England  ever  were  in  the  practical  enjoyment  of  civil  liberty, 
-either  before  or  after  the  grant  of  this  charter,  until  the  spirit  of 
freedom  imperfectly  shone  forth  under  the  reign  of  Charles 
the  I.,  when  the  oppressions  of  the  time  drew  forth  the  Petition 

of  Eight : '' 

Though  Magna  Charta  had  been  so  often  granted  and  as  often 
reaiRrmed,  yet  from  A.D.  1225,  during  the  reign  of  Henry  III. 
to  the  reign  of  Charles  the  I.,  the  English  people  seem  to  have 
-submitted  quietly  to  arbitrary  power  and  did  little  to  better  their 
•condition.  During  the  reign  of  Charles  the  I.  English  liberty 
may  be  said  to  have  fully  commenced  and  to  be  fully  enjoyed. 
In  this  reign  the  ^'Petition  of  Bight"  was  demanded  by  parlia- 
ment, and  granted,  though  reluctantly,  by  the  king.  The  aboli- 
tion of  military  tenures,  and  the  habeas  corpus  act,  which  was 
brought  about  by  tlie  arrest  and  confinement  of  an  obscure  citi- 
zen during  this  reign,  was  the  beginning  of  a  new  era  in  the  his- 
tory of  English  liberty.  And  the  foundation  of  the  so-called 
English  constitution  is  Magna  Charta  (the  one  of  Henry  III., 
A.D.  1225);  the  Petition  of  Right;  the  abolition  of  military  ten- 
ures; the  Habeas  Corpus  Act,  and  the  Bill  of  Bights  and  Settle- 
ment— all  these  form  the  groundwork  and  foundation  of  the 
liritish  Constitution. 

A  short  analysis  of  Magna  Charta  may  be  interesting.  The 
first  chapter  begins  with  this  singular  declaration:  "First,  we 
have  granted  to  God,  and  by  this  our  present  charter  have  con- 
firmed for  us  and  our  heirs  forever,  that  the  Church  of  England 
shall  be  free,  and  shall  have  all  her  whole  rights  and  liberties 
inviolable."  What  is  meant  by  the  expression  "have  granted  to 
•God''  is  not  entirely  clear,  but  the  idea  probably  was,  that  the 
•church  on  earth  was  the  physical  symbol  of  (lod  in  the  world, 
^nd  whatever  was  granted  to  the  church  was  given  to  God.    It  is 
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a  little  remarkable,  that  although  our  Pilgrim  Fathers  came  to 
this  country  to  escape  religious  persecution  in  the  old  world,  yet 
when  we  adopted  a  fundamental  law,  ours  was  the  only  great 
constitution  of  English-speaking  peoples  declaring  the  rights  and: 
liberties  of  millions  of  mankind,  which  had  or  has  no  reference 
to  the  Supreme  Being.     It  is  true  our  Declaration  of  Independ- 
ence and  Articles  of  Confederation,  both,  have  such  references,, 
the  Declaration  of  Independence,  which  has  been  called  the  sec- 
ond Magna  Charta,  concluding  with  ^'a  firm  reliance  on  the  pro- 
tection of  Divine  Providence,  we  mutually  pledge  to  each  other 
our  lives,  our  f  ortimes  and  our  sacred  honor."  And  in  the  Articles 
of  Confederation  we  find  "it  has  pleased  the  Great  Governor  of 
the  world  to  incline  the  hearts  of  the  Legislatures  we  respectively 
represent  in  Congress  to  approve  of  and  authorize  us  to  ratify  the 
said  Articles  of  Confederation  and  perpetual  union.''   Yet,  the 
great  Constitution  of  the  United  States  itself  has  no  reference 
to  the  God  of  nations,  though  Magna  Charta,  centuries  before, 
had  thus  given  testimony  of  allegiance  to  the  Supreme  Ruler 
of  the  universe.    These  two  great  instruments  which  have  per- 
haps affected  the  laws  and  happiness  of  English-speaking  peoples, 
more  than  any  otlier,  the  one  the  foundation  of  the  English  con- 
stitution, the  other  is  ours,  with  all  our  boasted  civilization  and 
religion,  and  no  reference  in  the  greatest  of  all  human  funda- 
mental laws  to  a  Supreme  Being!    Great  and  elastic  as  it  is, 
reaching  out  even  now  and  taking  within  its  protection  the  dis- 
tant islands  of  the  sea,  it  would  h^ve  been  greater  \nth  this  simple 
addition.    Hardly  any  State  Constitution  that  does  not  contain 
it.    Well  might  we  have  imitated  Magna  Charta  in  this,  as  in 
other  respects.    But  while  we  did  not  follow  it  in  the  particular 
mentioned.  Congress  at  its  first  session,  held  in  the  city  of  New 
York,  on  the  fourth  day  of  March,  1789,  proposed  to  the  legis- 
latures of  the  several  States  twelve  amendments  to  the  Constitu- 
tion of  the  United  States  (ten  of  which  only  were  adopted).  The 
first  amendment  was   evidently  in  imitation  of  Magna  Charta 
quoted  above.    This  amendment  declares  "Congress  shall  make 
no  law  respecting  an  establishment  of  religion,  or  prohibiting  the 
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free  exercise  thereof .''  As  in  Magna  Charta,  the  Church  "shall 
be  free,  and  have  all  her  whole  rights  and  liberties  inviolable/' 
so  we  cannot  be  "pi"ohibited  from  the  free  exercise"  of  our  re- 
ligions convictions. 

In  chapter  4  it  is  declared  that  "the  keeper  of  the  land  of 
such  an  heir  (wards)  being  within  age,  shall  not  take  of  the  lands 
of  the  heir,  but  reasonable  issues,  reasonable  customs  and  rea- 
sonable services,  and  that  without  destruction  and  waste  of  his 
men  and  his  goods."  This  is  very  similar  to  and  the  foundation^ 
no  doubt,  of  our  present  law  of  compensation  to  guardians. 

The  right  of  a  widow  to  have  her  dower  seems  to  have  been 
recognized  that  presented  even  at  and  before  the  time  of  Magna 
Charta,  for  that  great  instrument  declares,  "A  widow  after  the 
death  of  her  husband,"  (and  it  is  difficult  to  perceive  how  she 
could  become  a  widow  until  the  death  of  her  husband),  "in- 
continent and  without  any  difficulty,  shall  have  her  marriage  and 
inheritance,  and  shall  give  nothing  for  her  dower,  her  marriage,, 
or  her  inheritance  which  her  husband  and  she  held  the  day  of 
the  death  of  her  husband,  and  she  shall  tarry  in  the  chief  house 
of  her  husband  by  forty  days  after  the  death  of  her  husband,, 
within  which  days,  her  dower  shall  be  assigned  her  (if  it  were 
not  assigned  her  before),  or  that  the  house  be  a  castle;  and  if 
she  depart  from  the  castle,  then  a  competent  house  shall  be 
forthwith  provided  for  her,  in  which  she  may  honestly  dwell, 
until  her  dower  be  to  her  assigned,  as  it  is  aforesaid,  and  she 
shall  have  in  the  meantime  her  reasonable  estovers  of  the  com- 
mon; and  for  her  dower  shall  be  assigned  unto  her  one4hird 
part  of  all  the  lands  of  her  husband,  which  were  his  during 
coverture,  except  she  were  endowed  of  less  at  the  church  door. 
No  widow  shall  be  distrained  to  marry  herself;  nevertheless  she 
shall  find  surety,  that  she  shall  not  marry  without  our  license 
and  assent  (if  she  hold  of  us),  nor  without  the  a^ent  of  the  lord, 
if  she  hold  of  another." 

The  familiar  rule  as  to  intestacy  is  thus  laid  down 
in  the  27th  chapter:  "If  any  freeman  shall  die  intestate,  his  chat- 
tels shall  be  distributed  by  the  hands  of  his  nearest  relations 
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and  friends,  by  view  of  the  church,  saving  to  every  one  his  debts 
which  the  deceased  owed  to  him." 

By  the  42d  Chapter  subjects  could  be  forced  outside  the  realm 
in  time  of  war  "61/  some  short  spdce^^  according  to  the  following 
language:  "It  shall  be  lawful,  for  the  time  to  come,  for  any  one 
to  go  out  of  our  kingdom  and  return  safely  and  securely  by  land 
or  by  water,  saving  his  allegiance  to  us;  unless  in  time  of  war, 
by  some  short  space,  for  the  common  benefit  of  the  realm,  except 
prisoners  and  outlaws  according  to  the  law  of  the  land,  and  peo- 
ple in  war  with  us,  etc." 

It  is  doubtful  whether  that  meant  as  far  as  the  Philippines. 
Probably  about  as  far  as  Cuba. 

The  45th  chapter  declares  that  "we  will  not  make  any  justices, 
constables,  sheriffs,  or  bailiffis,  but  of  such  as  hnow  the  law  of 
the  realm y  and  mean  duly  to  observe  it."  How  many  of  the 
named  officers  would  'l>e  eligible  to  election  now,  if  the  above 
rule  was  enforced,  it  is  needless  to  say.  But  as  observed  else- 
wliere  in  this  paper,  sheriffs  and  bailiffs  were  once  judges  and 
therefore  presumed  and  required  to  know  the  law. 

The  47th  chapter  deals  \\ath  the  rigorous  and  cruel  forest 
laws  in  these  concise  words:  "All  forests  that  have  been  made 
forests  in  our  time  shall  be  disforested."  That  is,  they  were  no 
longer  to  be  used  to  eratifv  the  desires  of  the  kiner  for  mere 
sport,  but  were  to  be  reduced  to  a  state  of  common  ground. 

By  the  14th  chapter  we  have  this:  "A  freeman  shall  not  be 
amerced  for  a  small  fault,  but  after  the  manner  of  the  fault;  and 
for  a  great  fault  after  the  greatness  thereof,  saving  to  him  his 
contenement,  and  a  merchant  likewise  saving  to  him  his  mer- 
i'handise;  ....  and  none  of  the  said  amerciaments  shall  be 
assefised  but  by  the  oath  of  honest  and  lawful  men  of  the  vicin- 
age*. Earls  and  barons  shall  not  he  amerced  but  by  their  peers, 
and  after  the  manner  of  their  offense." 

And  the  immortal  twenty-ninth  chapter  declares:  "Xo  free- 
man shall  be  taken  or  imprisoned,  or  be  disseized  of  his  freehold, 
or  liberties,  or  free  customs,  or  be  outlawed,  or  exiled,  or  other- 
wise destroyed;  nor  will  we  not  pass  upon  him,  nor  condemn 
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him,  but  by  lawful  judgment  of  his  peers,  or  by  the  law  of  the 
land.  We  will  sell  to  no  man,  we  will  not  deny  or  defer  to  any 
man  either  justice  or  right."/  This  clause  in  the  great  charter  is 
perhaps  the  most  popular  of  any,  and  contains  one  of,  if  not 
the  most,  prized  of  all  the  guarantees  of  the  liberty  of  the  citi- 
zen. It  is  this  which  secured  and  still  secures  to  all  English- 
speaking  peoples  the  great  and  inalienable  right  of  trial  by  jury. 

These  two  chapters  of  themselves,  although  there  are  other 
very  valuable  rights  contained  in  this  charter,  are  worthy  of  its 
being  called  "The  Great  Charter."  In  these  two  chapters  alone 
are  contained  almost  all  the  vital  principles  of  liberty,  and  of 
themsselves  would  constitute  a  sure  foundation  for  human  free- 
dom. It  seems  beyond  question  that  there  were  *'laws  of  the 
land"  at  the  time  of  Magna  Charta,  but  they  had  evidently  not 
been  enforced  or  enforced  in  a  manner  that  was  hurtful  and  in- 
jurious to  the  people.  Hence  the  expressions  "lawful  judg- 
ment," and  "law  of  the  land."  Lord  Coke  says  that  "the  writs 
of  assize,  of  novel  disseizin,  of  mort  d'ancestor,  were  returnable 
either  coram  regCy  or  into  the  court  of  common  pleas,  before 
Magna  Charta." 

But  the  crowning  glory  of  this  great  charter  is  contained  in 
the  language,  "To  none  will  we  sell,  to  none  will  we  deny,  to 
none  will  we  delay  right  or  justice."  Have  human  lawgivers 
ever  left  a  landmark  more  enduring,  and  imperishable?  or  one 
more  pregnant  with  the  essence  of  liberty,  freedom  and  human 
rights?  It  contains  the  very  heart  and  soul  of  justice.  "To 
none  will  we  sell";  to  neither  rich  nor  poor,  high  nor  low — 
knowing  no  man,  but  all  men  shall  be  equal  before  the  majesty 
and  omnipotence  of  the  law.  Whether  justice  is  demanded  f  rouT 
the  palaces  of  the  rich  or  the  cottages  of  the  jwor,  there  is  a  guai- 
anty  that  right  and  justice  shall  be  judicially  administered  ac- 
cording to  the  "laws  of  the  land" — without  fear  or  favor,  with- 
out money  and  without  price.  It  is  here  made  known  that  for 
all  time  the  bandaged  eyes  of  justice  shall  not  see  nor  know 
either  suitor  as  she  holds  the  scales  with  an  ecjual  and  impartial 
hand. 
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By  the  twenty-first  chapter,  it  is  declared  that  "no  sheriff  nor 
bailiff  of  ours,  or  any  other,  shall  take  the  horses  or  carts  of  anjr 
man  to  make  carriage,  except  he  pay  the  old  price  limited,  that 
is  to  say,  for  carriage  with  two  horses  ten  pence  a  day;  for  three 
horses  one  shilling  and  two  pence  a  day.  .  .  .  Xor  we,  nor 
our  bailiffs  nor  any  other,  shall  take  any  man's  wood  for  our 
castles,  or  other  our  necessaries  to  be  done,  but  by  the  license  of 
him  whose  wood  it  is/' 

The  Constitution  of  the  United  States  by  the  fifth  article  of 
the  amendments  to  the  Constitution  evidently  in  imitation  of 
this  provided  that  "private  property  shall  not  be  taken  for  public 
use  without  just  compensation";  and  a  similar  provision  is  con- 
tained in  our  State  Constitution,  which  goes  even  further  and  de- 
clares "\vithout  just  and  adequate  compensation  -first  being  paid."^ 
Weights  and  measures  were  had  at  the  time  of  Manga  Charta, 
for  it  is  said,  "one  measure  of  wine  shall  be  through  our  realm^ 
and  one  measure  of  ale,  and  one  measure  of  corn,  that  is  to  say^ 
the  quarter  of  London,;  and  one  breadth  of  dyed  cloth,  russets 
and  haberjects,  that  is  to  say,  two  yards  within  the  lists;  and  it 
shall  be  of  weights  as  it  is  of  measures."  And  so  the  fixing  of 
weights  and  measures  was  finnly  established.  The  power  of  fix- 
ing uniform  -standard  of  weights  and  measures  is  delegated  by 
the  Constitution  of  the  United  States  to  Congress,  which  is  fol- 
lowed in  turn  by  the  different  States. 

"Xo  bailiff  from  henceforth  shall  put  any  man  to  his  open 
law,  nor  to  an  oath,  upon  his  own  bare  saying  without  faithful 
witnesses  brought  in  for  the  same."  The  word  bailiff  here  prob- 
ably meant  judges  or  justices  of  courts,  as  sheriffs  and  bailiffs 
in  Saxon  times  were  the  king's  judges  in  criminal  cases.  The 
most  remarkable  instance  of  this  was  the  illustrious  Glanville, 
who  had  been  for  many  years  a  justice  and  a  sheriff  and  was 
finally  made  chief  justiciary.  So  that  no  judge  (or  bailiff)  could 
bring  a  man  to  his  trial  upon  his  own  bare  saying,  but  before  he 
could  do  so,  he  must  produce  credible  witnesses  for  that  purpose. 
By  putting  "any  man  to  his  open  law,"  meant  putting  him  on 
his  defense.  This  right  was,  and  is,  highly  prized  by  the  citizen 
and  was  a  valuable  guaranty  of  his  liberties. 
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The  thirty-fourth  chapter  provides  that  "No  man  shall  be 
taken  or  imprisoned  upon  the  appeal  of  a  woman  for  the  death 
of  any  other  than  of  her  husband."  It  seems  that  she  might  ask 
for  the  imprisonment  of  the  slayer  of  her  husband,  but  not  of 
her  child,  mother,  brother,  sister,  or  any  one  else. 

''Xo  county  court,"  says  the  thirty-fifth  chapter,  "from  hence- 
forth shall  be  holden  but  from  month  to  month;  and  when 
greater  time  hath  been  used,  there  shall  be  greater;  nor  any 
sheriff,  or  his  bailiff,  shall  keep  his  turn  in  the  hundred,  but 
twice  in  the  year,  that  is  to  say,  once  after  Easter  and  again  after 
the  feast  of  St.  Michael.  And  the  view  of  frank  pledge  shall  be 
likewise  at  the  feast  of  St  Michael  without  occasion;  so  that 
everv'  man  may  have  his  liberties  which  he  had,  or  used  to  have, 
in  the  time  of  King  Henry,  our  grandfather,  or  which  ho  hath 
purchased  since."  Note  the  language :  "purchased  since"  indica1>- 
ing  clearly  what  has  already  been  outlined,  viz^. :  that  justice  be- 
fore Magna  Charta  could  only  be  obtained  by  purchase. 

The  conclusion  of  the  charter  is  in  these  words :  "And  for  this 
our  gift  and  grant  of  these  liberties,  and  of  others  contained  in 
our  charter  of  liberties,  of  our  forest,  the  archbishops,  bishops, 
abbots,  priors,  earls,  barons,  knights,  freeholders  and  other  our 
subjects  have  given  unto  us  the  fifteenth  part  of  all  their  mov- 
ables." from  which  it  also  appears  that  rights  were  still  pur- 
chased. 

There  were  other  important  charter  rights  granted,  some  ap- 
plicable mainly  to  England,  but  those  mentioned  are  the  prin- 
cipal ones  and  most  important. 

There  is  in  this  great  charter  no  definite  mention  of  any  Par- 
liament or  lawmaking  power  unless  the  "general  council  of  the 
kingdom"  was  so  meant  Nor  does  it  appear  that  the  people  at 
this  time  were  much  concerned  about  the  matter.  There  is 
one  subject,  however,  embraced  in  the  charter  which  is  confined 
to  no  period  of  the  world's  history — the  collection  of  taxes.  That 
"death  and  taxes  are  certain"  seems  to  have  prevailed  at  all 
stages  of  human  society.  In  holy  writ  we  find  that  "there  went 
out  a  decree  from  Oeesar  Augustus  that  all  the  world  should  be 
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taxed/'  So  far  as  is  known,  or  at  least  as  our  research  extends, 
the  doctrine  of  ''stare  decisW  laid  down  in  that  decree  is  still 
followed  and  upheld,  without  a  dissenting  opinion  from  those  in 
authority,  and  excepting  alwa\'s  the  overburdened  taxpayer. 
While  the  decree  has  never  been  reversed,  it  has  often  been  criti- 
cized, sometimes  doubted,  but  rarely,  if  ever,  overruled. 

Afl  originally  signed  Magna  Charta  contained  sixty-three  ar- 
ticles,* but  many  of  them  were  only  applicable  to  England 
and  are  of  little  value  now  except  to  the  student  of  the  history 
of  our  common  law. 

Guaranteed  by  Magna  Charta  as  an  established  institution  is 
that  great  boon  to  mankind,  the  right  of  trial  by  jury,  or  jury  of 
one's  peers.     It  is  one  of  the  greatest  legal  rights  enjoyed  by 
Knglish-speaking  peoples.    This  great  Palladium  of  civil  liberty 
is  prized  more,  perhaps,  than  any  other  one  legal  blessing  they 
now  enjoy.    Trial  by  jury  practically  in  its  present  fonn  has  ex- 
isted for  more  than  a  thousand  years.     Authorities  differ  as  to 
what  jury  trial  was  in  the  beginning,  and  the  particular  practice 
then  used.     But  we  know  it  has  grown  from  a  very  imperfect 
origin,  and  evolved  itself  along  with  other  methods  of  trial,  till 
it  reached  its  present  state  of  perfection.     It  was  many  long 
years  before  it  was  established  and  recognized  as  it  now  exists — 
the  only  accepted  mode  of  trial  of  fact.    The  first  conception  of 
trial  by  jury  in  England  seems  to  have  originated  in  the  practice 
of  referring  causes  by  the  county  court  to  a  select  committee  of 
their  number,  who  were  always  twelve,  and  why  this  particular 
number,  no  good  reason  or  cause  seems  ever  to  have  been  dis- 
covered.    Before  trial  by  jury  as  we  have  it,  the  people  settle<l 
their  differences  by  a  kind  of  natural  tribunal  composed  of  the 
neighbors  of  the  parties,  who  comprised  what  would  now  be 

♦Framed  and  hung  upon  the  walls  of  our  State  Supreme  Court-room 
is  what  purports  to  be  a  fac  simile  of  the  original  Magna  Charta 
which  contains  only  fifty-one  (51)  chapters,  but  from  the  best  informa- 
tion obtainable  the  original  Magna  Charta  contained  sixty-three  (63) 
instead  of  fifty-one  chapters.  It  may  be  that  some  of  the  more  unim  - 
portant  chapters  were  intentionally  omitted  from  the  copy  in  the  court- 
room. (See  Hist,  for  Ready  Reference  and  Topical  Reading,  vol  2,  page 
802.) 
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called  a  board  of  arbitration,  and  who  settled  their  disputes 
among  themselves,  and  without,  of  course,  any  forms  of  law  or 
regular  procedure. 

Trial  by  jury  in  England  is  often  alluded  to  as  of  Saxon 
origin.  The  first  jury  trial  there  of  which  we  have  any  record 
was  soon  after  the  conquest  and  occurred  in  the  Kent  county 
court.,  between  the  Archbishop  of  Oanter'bury  and  Odo,  Bishop 
of  Bayeux.  A  special  justiciary  was  sent  down  to  hold  the  court, 
and  it  proved  so  turbulent  and  unsuited  for  securing  justice  that 
twelve  freeholders  were  ordered  to  be  sworn  and  empaneled,  and 
sensed  as  the  first  jury  in  England.*  Our  pi"esent  system  is  said 
to  dat€  from  the  beginning  of  the  twelfth  century  during  the 
reign  of  Henry  II.,  when  questions  of  fact  relating  to  property 
were  tried  by  "twelve  liberos  et  kgales  homines  juratos,^^  who 
were  sworn  to  speak  the  truth,  though  the  principle  of  trial  by 
jury  was  of  much  earlier  date  than  that.  The  Romans  had  their 
trial  by  jury  ceoituries  be'fore,  and  regular  jury  lists  long  before 
the  British  occupation.  Indeed  Kome  had  a  perfect  system  of 
laws,  while  our  Anglo-Saxon  ancestors  were  mere  barbarians  and 
worshipers  of  the  heathen  deities  Woden  and  Thor.  And  Solon 
had  a  perfect  system  of  laws  and  procedure  as  early  as  370  be- 
fore Christ.  Rome  had  her  lists  of  those  qualified  to  act  a» 
^^Judices  fadV — ^judges  of  the  facts  as  they  were  then  called. 
Under  the  Roman  system  there  was  some  one  invested  with 
magisterial  authority,  some  one  who  should  represent  the  Jaw 
and  say  what  that  was,  and  who  had  the  power  and  authority  to 
employ  the  whole  force  of  the  government  in  the  administration 
of  justice.  And  this  ofiicer  the  Romans  called  mugistratus.  On 
the  other  hand,  there  must  be  some  inquiry  made  and  determina- 
tion had  as  to  the  facts,  the  evidence  must  be  arrived  at  on  the 
merits  of  the  case  and  the  persons  who  exercised  these  functions 
were  called  the  '^Judkes  fadi^  So  it  was,  that  the  Romans  had 
their  judges  of  the  law,  and  judges  of  the  facts,  pretty  much 
after  our  own  method.  But  during  the  Roman  occupation  of 
Britain  the  jury  trial  as  practiced  in  Rome  was  widely  departed 

•Reeves'  Hist.  English  Law. 
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from  (though  never  entirely  destroyed),  on  account  of  the  sys- 
tem of  despotism  which  seems  to  have  shaken  and  finally  under- 
mined the  Roman  empire.  Guizot,  the  great  French  author  al- 
ready quoted,  thus  describes  the  system:  ^*IIe  to  whom  the  juris- 
diction appertained,  praetor,  provincial  governor,  or  municipal 
magistrate,  on  a  case  being  submitted  to  him,  merely  determined 
the  rule  of  law,  the  legal  principle,  according  to  which  it  ought 
to  be  adjudged.  lie  decided,  that  is  to  say,  the  question  of  law 
in  the  case,  and  then  appointed  a  private  citizen,  called  the  judex, 
the  veritable  juror,  to  examine  and  decide  the  question  of  fact. 
The  legal  principle  laid  down  by  the  magistrate  was  applied  to 
the  fact  found  by  the  judex,  and  so  the  case  was  determined." 
"Thus  the  principle  of  the  Roman  system,"  says  another 
learned  author,  "was  the  separation  of  the  law  from  the  fact, 
which  is  essential  to  anything  like  a  science  of  law,  or  any  r^ular 
procedure.  The  system  of  trial  under  the  Roman  law,  was  the 
original  of  trial  by  jury,  with  which,  in  all  essential  respects  it 
was  identical.  The  essence  of  it  was  trial  by  sworn  judges  taken 
from  the  people,  and  open  to  objection  by  either  party.  And 
in  criminal  cases  which  were  capital,  there  could  be  no  sentence 
without  an  appeal  to  the  people." 

Thus  it  appears  that  trial  by  jurj^  is  not  of  English  but  of 
Roman  origin.  I  am  aware  that  there  are  those  who  stoutly 
maintain  to  the  contrary,  notably  Sir  Frederick  Pollock  and  Dr. 
Maitland  (in  their  historj'-  of  English  Law,  1895). 

But  if  any  other  authority  is  needed  to  add  strength  to  the 
foregoing  conclusions,  it  may  be  found  among  others  in  Philla- 
more's  "Introduction  to  Roman  Law,"  in  which  he  says:  "It  is 
hardly  possible  to  conceive  a  stronger  proof  of  that  ignorance 
of  the  most  ordinary  topics  connected  with  general  jurisprudence 
which  has  been  so  long  the  characteristic  of  the  most  eminent 
lawyers  in  this  country,  than  the  notion  so  vehemently  enter- 
tained and  so  popularly  received,  that  the  jury  is  of  peculiarly 
English  origin.  The  principle  and  essence  of  a  jury — which  in- 
volves the  selection  of  judges  unknown  beforehand  from  a  par- 
ticular body,  and  gives  to  those  judges  the  power  of  deciding 
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^^-ith  certain  restrictions,  and  under  the  direction  of  certain  rules, 
on  the  question  in  dispute — ^is  to  be  found  in  the  institutions  of 
many  other  countries.  The  trial  of  a  citizen  by  other  citizens,  and 
a  judicial  authority,  in  causes  civil  as  well  as  criminal,  inherent 
in  every  freeman,  was  the  comer-stone  of  the  Athenian  Consti- 
tution, and  was  thence  transmitted  to  the  Romans/*  It  is  yery 
natural  to  suppose  then,  it  being  conceded  that  the  Eomans  had 
a  perfect  system  of  laws,  including  trial  by  jury,  before  and  dur^ 
ing  their  occupation  of  Britain,  and  that  the  inhabitants  of  the 
conquered  provinces  were  barbarians  and  without  a  perfect  sys- 
tem of  laws,  that  they  would  adopt  the  institutions  already  im- 
planted there  by  the  Romans.  And  the  history  of  our  laws  and 
institutions  show,  that  from  the  time  of  the  Saxon  invasion, 
there  was  a  gradual  progress  and  struggle  between  the  principle 
of  "customs"  as  represented  by  the  usages  of  the  barbarians, 
and  the  principle  of  "reason'*  as  represented  by  the  Roman  law. 
It  is  hardly  to  be  supposed  that  a  barbarous  people  without  edu- 
cation, wealth  or  law,  would  originate  civil  institutions  when  those 
institutions  were  already  being  established  by  those  who  occupied 
by  force  the  newly  acquired  country.  Moreover,  few  of  the 
early  Saxon  kings  could  either  read  or  write,  but  made  their 
marks  with  their  fingers  on  tjie  cross,  or  "signum,"  which  was 
in  the  form  and  denoted  the  sign  of  the  (Maltese)  cross,  and 
was  not  merely  a  cross  mark  as  used  by  the  unlettered  of  the 
present  day.  It  was  mentioned  of  King  Alfred  as  a  remarkable 
fact  that  he  could  read.  It  may,  therefore,  be  reasonably  and 
safely  concluded  that  the  Saxons  brought  nothing  with  them  but 
their  "rude  barbarian  usages,"  such  for  instance  as  the  ordeal, 
and  on  the  contrary  that  they  appropriated  what  they  f  oimd,  and 
among  other  things,  the  Roman  law,  including  trial  by  jury. 
And  as  the  Saxon  conquest  of  the  country  was  slow  and  gradual, 
covering  a  period  of  five  centuries  or  more,  it  is  also  reasonable 
to  suppose  that  within  that  period  there  was  a  gradual  amalga- 
mation of  the  races  and  an  assimilation  of  their  customs,  usages 
and  laws,  imtil  it  became  one  composite  nation,  with  one  com- 
posite system  of  laws.    The  great  author  just  quoted  aptly  savs^ 
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'^not  only  do  the  barbaric  laws  everywhere  make  mention  of  the 
Roman  law,  but  there  is  scarcely  a  single  document  or  act  of 
that  epoch  which  does  not,  directly  or  indirectly  attest  their  daily 
application.  It  was  the  Roman  Pandects  which  reappeared  in 
the  twelfth  century;  and  when  people  have  celebrated  tiie  resur- 
rection of  the  Roman  law,  it  is  of  the  legislation  of  Justinian 
they  have  spoken,  not  of  the  perpetuity  of  other  portions  of  the 
Roman  law  in  the  west;  the  Theodosian  code,  for  instance,  and 
all  the  collections  of  which  it  was  the  basis."  Hence  it  will  be 
observed  that  all  through  the  Saxon  laws  will  be  found  traces 
of  the  influence  of  the  Roman  laws  upon  the  barbarous  customs 
of  the  Saxons,  and  it  was  in  the  "union  of  this  influence  of  the 
Saxon  spirit  with  the  principles  of  the  Roman  law  that  we  get 
our  whole  system  of  judicature  and  jurisprudence,  and  especially 
our  trial  by  jury."  Jurors  in  the  infancy  of  our  system  were 
mere  witnesses,  and  hence  the  origin  of  the  rule  that  they  must 
come  from  the  vicinage,  or  the  hundred  where  the  dispute  arose, 
and  the  jurors  or  witnesses  were  supposed  to  determine  the 
question  at  issue  on  their  own  knowledge  of  the  facts.  These 
hundredors,  or  jurors,  were  sworn  originally  to  give  a  verdict  of 
their  oavu  knowledge,  and  hence  if  there  were  no  witnesses  there 
were  no  jurors,  for  jurors  were  sworn,  as  already  indicated,  to 
find  the  truth  upon  their  own  knowledge.  What  mutations  and 
evolutions  time  brings  about!  This  qualification  for  a  juror  in 
Saxon  times  would  now  be  a  disqualification  and  cause  of  re- 
jection upon  the  trial  of  any  c^use,  civil  or  criminal.  The  ex- 
pression of  an  opinion,  or  more  accurately,  the  "forming  and  ex- 
pressing" of  an  opinion,  before  he  was  empaneled  as  a  trial  juror 
Would  now  exclude  him  from  the  jury  box,  or  be  cause  for  a 
new  trial  if  a  verdict  had  been  rendered.  Yet  the  purpose  of  our 
Saxon  ancestors  in  securing  the  jury  from  the  hundred  was  that 
"they  should  have  knowledge  of  every  contract  made,  and  with 
that  view  provided  that  no  contract  of  which  they  had  no 
knowledge  should  be  deemed  valid,"  and  a  distinguished  law 
writer  says  that  this  provision  is  repeated  in  the  laws  of  all  the 
Saxon  kings.  Thus,  the  laws  of  Ethel  red  and  Canute  require  that 
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the  witnesses  shall  be  in  the  "bohr,"  or  hundred,  and  the  laws 
of  Edgar  make  the  connection  clearer  between  this  provision 
and  the  trial  by  jury;  for  they  required  that  in  every  "bohr'' 
and  in  every  hundred,  so  many  were  to  be  chosen  and  set  apart 
as  witaesses,  and  in  every  hundred  twelve^  the  number,  be  it  ob- 
served, afterwards  chosen  for  the  jury.  The  witnesses  were  to 
be  sworn  to  speak  the  truth  in  any  matter  that  might  arise  and 
of  them  some  were  to  be  witnesses  of  every  bargain  made.  (Laws 
of  Edgar,  41-45). 

This  was  praictically  procuring  jurors  for  particular  matters 
who  had  already  known  and  judged  of  the  facts,  for  jurors  it 
must  be  remembered  were  witnesses,  and  these  laws  declared 
that  before  they  were  competent  they  must  have  a  certain  knowl- 
edge of  the  facts  of  the  issue  in  controversy. 

It  seems  agreed  by  most  writers  upon  the  subject,  that  the 
Saxons  had  no  trial  by  jury  when  they  first  came  to  England^ 
and  further,  that  they  clung  to  the  ordeal  till  the  reign  of  John. 
But  as  far  back  as  the  reign  of  Alfred  we  are  told  that  a  num- 
ber of  judges  were  executed  for  causing  persons  to  be  hanged 
either  without  a  jury  of  twelve  sworn  men,  or  where  the  jury 
were  not  unanimous,  or  where  they  were  in  doubt.  Thus  his- 
tory records  the  fact  that  he  hanged  Cordwine,  because  he 
judged  Hackway  to  death  without  the  consent  of  all  the  jurors. 
He  executed  Markes,  because  he  judged  During  to  death  by 
twelve  men  who  were  not  sworn.  He  sent  Thurston  to  the  gal- 
lows because  he  judged  Thurington  to  death  by  a  verdict  of  in- 
quest without  issue  joined.  He  put  to  death  Athelsan  because 
he  judged  Herbert  to  die  for  an  offense  not  mortal.  He  hanged 
Rumbold  because  he  judged  Lischild  to  death  in  a  case  not  no- 
torious, and  without  indictment.  He  executed  Fribum  because 
he  judged  Harpen  to  die,  whereas  the  jury  were  in  doubt  in  this 
verdict,  and  in  doubtful  cases  it  was  the  rule  that  we  ought  to 
save  rather  than  condemn.  He  hanged  Therbeme  because  he 
judged  Oscot  to  death  for  a  fault  whereof  he  was  acquitted  be- 
fore. How  many  of  our  judges  of  to-day  would  suffer  capital 
punishment  for  similar  mistakes,  I  will  not  undertake  to  say. 
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It  is  a  generally  conceded  statement  that  now  "ignorance  of  the 
law  excuses  no  one,  except  the  court,"  and  as  in  all  general  rules, 
so  there  is  an  exception  to  this,  for  a  court  may  be  excusable  in 
not  knowing  the  law,  but  never  when  it  hears  the  law  read. 

Under  the  Saxon  laws  the  bishops  and  ecclesiastics  were  not 
only  allowed,  but  invited,  into  the  courts  to  assist  in  the  adminis- 
tration of  justice.  Indeed  it  is  said  that  at  this  period  about  the 
only  persons  who  had  any  notion  of  law  were  the  bishops.  The 
canon  or  ecclesiastical  law,  which  was  founded  upon  the  civil, 
provided  them  with  a  basis,  and  gave  the  means  of  instruction  in 
the  administration  of  justice,  and  they  naturally  inclined  against 
the  uncivilized  uses  and  customs  of  the  barbarians  and  in  favor 
of  an  intelligent  and  humane  system  of  trial.  We  can  easily  see 
how  iQtelligent  clergymen  would  abhor  the  trial  of  human  be- 
ings for  their  lives  by  clamorous  "assemblies"  which  were  once 
in  vogue  and  which  were  more  like  a  raging  mob  than  what 
were  intended  as  courts  of  justice,  but  which  were  conducted 
Avithoiit  even  the  sanction  of  an  oath  or  the  testimony  of  a  wit- 
ness on  oath,  or  in  truth,  any  of  the  safeguards  of  a  judicial 
trial.  Neither  is  it  surorising:  that  these  learned  ecclesiastics 
should  shrink  from  the  still  more  barbarous  methods  of  trial  by 
ordeal.  Hence  it  is  due  largely  to  these  clergymen,  or  lawyers, 
according  to  Coke  and  Blackstone,  that  there  was  a  desire  for  a 
better  and  more  civilized  method  of  trial,  and  the  practice  soon 
became  general  of  swearing  those  of  the  freeholders  who  were 
of  the  neighborhood,  and  had  the  best  means  of  knowing  the 
truth  of  the  transaction,  and  testifying  about  it  to  the  others.  In 
this  way  trial  by  jury  in  the  sense  of  trial  by  witnesses  was  begun 
and  eetablished  in  criminal  cases  whenever  it  was  possible^  that 
is,  whenever  there  were  witnesses,  for,  as  before  observed,  where 
there  were  no  witnesses  there  was  no  trial,  at  least  after  this 
method,  and  hence  the  ordeal  was  still  resorted  to  at  times  be- 
cause there  were  no  witnesses,  even  up  to  the  time  of  the  con- 
quest. 

The  hereditary  ( ?)  predilection  on  the  part  of  our  "brethren 
of  the  cloth"  of  the  present  day  to  take  a  lively  interest  in  the 
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law  and  its  manner  of  enforcement  may  find  its  origin  in  their 
learned  ancestors,  who  occupied  the  dual  relation  of  administer- 
ing both  to  the  spiritual  and  civil  condition  of  mankind.  Indeed, 
it  is  said  that  at  one  time  our  ecclesiastical  Anglo-Saxon  ancestors 
were  the  sole  interpreters  of  the  law,  and  it  may  be,  that  most 
of  our  laws,  as  already  pointed  out,  being  founded  upon  the 
moral  law,  as  contained  in  the  greatest  of  all  law  books — ^the 
Bible,  the  trend  of  their  minds  naturally  runs  parallel  with  their 
daily  study  in  this  line. 

The  so-called  juries  of  primitive  times,  while  popular  with 
the  people  and  the  beet  method  then  known  of  settling 
questions  of  fact,  were  not  in  truth  our  jury  of  to-day.  The  ver- 
dicts of  the  Atlienian  dicasts,  the  y?/6Zice'«/'ac^J  of  the  Romans,  tlio 
witnesseSy  ordeals  and  compurgators  of  the  Saxons,  and  the  so- 
called  trials  of  the  Scandinavians,  while  all  helping  to  perfect 
the  present  system,  were  then  but  a  faint  idea  of  our  conception 
of  trial  by  jury. 

In  the  early  times  from  William  I.  to  Henry  II.,  along  with 
trial  by  jury  stood  the  duel,  the  ordeal,  and  other  modes  of  trial. 
There  were  many  methods  of  proof.  "Sometimes  by  record; 
sometimes  by  battle ;  sometimes  by  witnesses" ;  and  the  combats 
were  divided  into  pei'sonal  and  real  combats.  In  the  fonner,  as 
in  a  personal  combat  for  felony,  no  one  could  combat  for  an- 
other, but  in  personal  actions  the  plaintiffs  might  make  their 
own  battles  in  person,  or  by  loyal  witnesses,  for  at  that  time  no 
one  could  be  a  witness  for  himself.  The  defendants  likewise 
had  the  privilege  to  defend  their  own  right  in  person  or  with  the 
bodies  of  their  freemen.  This  method  of  duel  was  decisive  in 
many  matters;  such  as  warranty  of  goods  or  land  sold;  writs  of 
right;  debts  upon  mortgage,  and  personal  sendees  rendered. 

Another  mode  of  trial  in  Anglo-Saxon  jurisprudence  was  by 
the  ordeal,  and  this  method,  singularly  enough,  seems  to  have 
been  considered  a  religious  ceremony.  There  were  several  kinds 
of  trial  by  ordeal.  Two  of  the  principal  ones  were  by  water  and 
iron,  and  were  prepared  under  the  personal  direction  of  the 
priests,  with  great  solemnity  and  many  formalities.     The  person 
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charged  with  crime  was  to  attend  the  priest  for  a  certain  number 
of  days,  usually  three,  attend  mass,  make  his  offering,  and  eat 
nothing  but  bread,  salt,  water  and  onions.  Why  such  a  terrible 
punishment  should  be  inflicted  upon  the  poor  wretch  before- 
hand is  hard  to  imagine,  unless  it  be  to  prepare  him  in  a  measure 
imd  give  him  a  willing  resignation — to  die. 

When  the  day  of  trial  arrived,  the  defendant  was  required 
to  take  sacrament,  and  an  oath  that  he  was  not  guilty  of  the 
crime  charged  against  him.  And  when  the  accuser  also  on  oatli 
renewed  his  charge,  they  were  ready  for  trial.  If  the  trial  was 
by  hot  water,  the  defendant  was  made  to  insert  his  hand,  or 
whole  arm  into  it,  according  to  the  magnitude  of  the  charge.  If 
the  ordeal  was  by  cold  water,  the  culprit's  thumbs  were  tied  to  his 
toes,  and  in  this  attitude  was  ho  phmged  into  it  If  the  boiling 
water  failed  to  scald  or  hurt  (which  was  sometimes  the  case  by 
connivance  of  the  priests),  or  if  he  sank  in  the  cold  water,  which 
would  certainly  happen,  he  was  declared  innocent.  On  the  other 
hand,  if  the  i>oor  wretc^h  was  hurt  by  the  scalding  water,  or  if  he 
swam  with  his  hands  and  toes  tied  together,  he  was  declared 
guilty.  Another  mode  of  trial  by  hot  iron  was  by  placing  red- 
hot  plowshares  at  unequal  distances  and  requiring  the  accused 
blindfolded  to  walk  over  them  barefooted,  and  if  he  accom- 
plished this  difficult  and  dangerous  feat  unhurt,  he  was  pro- 
nounced innocent,  otherwise  guilty.  It  is  not  altogether  strange, 
when  wo  consider  the  nature  and  results  of  these  trials  by  water 
and  fire,  that  our  superstitious  ancestors  of  the  distant  past 
should  have  called  tlie.sc  trials  ''Judicia  Dei"^ — the  miracles  of 
(Jod.  This  seems  very  strange  procedure  in  this  civilized  age, 
and  yet  how  many  i>racticing  lawyei-s  have  tested  trial  by 
jury  in  the  present  form  with  no  more  certainty  of  results  than 
wa.s  the  outcome  of  the  trial  by  ordeal  in  ancient  times  ? 

When  the  defendant  was  to  be  tried  by  hot  iron,  tliey  first 
sprinkled  his  hand  with  holy  water,  and  then  required  him  to 
take  the  iron  in  his  hand  and  walk  nine  feet.  After  walking 
that  distance  he  threw  down  the  iron  and  hurried  to  the  altar, 
where  his  hand  was  boimd  up  for  three  days,  when  the  band- 
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•flges  were  taken  from  it,  and  if  the  hand  gave  any  appearance  of 
hvLTty  he  was  declared  guilty,  and  if  not,  he  was  declared  mot 
^ilty,  and  acquitted. 

One  other  way  of  ascertaining  the  guilt  or  innocence  of  the 
prisoner  was  the  trial  by  corsned  or  consecrated  cake,  by 
which  the  accused  was  required  to  swallow  a  huge  chunk  of 
drv'  bread,  and  if  he  accomplished  speedily  and  successfully  this 
gastronomic  feat,  he  was  declared  innocent,  but  if  it  stuck  in 
his  throat,  he  was  surely  guilty,  for  only  the  throat  of  the  guilty 
would  refuse  passage  for  consecrated  bread.  When  this  super- 
stition did  give  way,  it  went  to  the  other  extreme,  and  even  to 
this  day,  it  is,  in  polite  society,  only  considered  "good  form," 
while  eating,  to  take  small  morsels.  And  as  to  the  average  crim- 
inal of  the  present  day,  he  is  not  fumishal  '^cake"  of  any  kind 
and  in  any  quantities,  unless  it  be  "corn  cake." 

It  seems  strange  in  this  day  that  a  practice  so  cruel  and  bar- 
barous as  the  ordeal  could  have  existed,  since  our  ancestors  were 
civilized  enough  to  have  law  and  procedure,  and  yet,  it  is  with- 
in the  power  of  a  Georgia  judge  of  to  day  to  starve  a  jury 
into  a  verdict.  The  oath  administered  by  the  court  at  every 
term  to  those  who  have  them  in  charge  is:  "You  shall  take  all 
juries  committed  to  your  charge  during  the  present  term,  to  the 
jury-room,  or  some  other  private  and  convenient  place,  where 
you  shall  keep  them  without  meat  or  drink  (water  excepted), 
imless  otherwise  ordered  by  the  court."  England  had  her 
"watering"  process,  as  wo  shall  presently  see,  and  Georgia  has 
her  "starving  process."  It  is  a  little  remarkable  that  with  such 
a  law  upon  our  statute  books,  no  act  of  cnif^ilty  or  hardship  has 
ever  been  recorded  against  a  Georgia  judge!  This  speaks  well 
for  the  ability  and  conscience  of  our  judiciary.  But  on  the  other 
hand,  while  in  England  Jeffries  was  judge  of  the  western  cir- 
cuit, with  the  laws  favorable  to  the  protection  of  life,  liberty 
and  property,  he  committed  more  judicial  murders  than  all  the 
Plantagenet  and  Tudor  kings.  It  may  well  be  hoped  that  this 
relic  of  barbarism,  which  is  but  an  imitation  of  the  ancient 
savage  custom  of  keeping  the  jury  ^^sine  ciho  et  aqua/'  will  soon 
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give  way  to  a  more  humane  statute,  and  one  which  cannot  be- 
come an  engine  of  oppression  in  the  hands  of  a  tyrant 

As  late  as  the  reign  of  Elizabeth,  at  the  beginning  of  the  six- 
teenth  century,  the  last  trial  by  battle  occurred;  and  also  trial 
by  wager  of  law,  which  was  by  the  oath  of  the  defendant.  This 
relic  of  the  Saxon  system  of  compurgators,  where  the  result  was- 
determined  by  the  number  of  men  who  swore  they  would  be- 
lieve the  one  party  or  the  other,  was  brought  down  at  least  by 
the  pleadings  to  this  comparatively  late  date  in  the  case  of 
Crispe  p.  Viriole,  reported  in  Yelverton. 

The  common  law  jury  were  "twelve  of  the  hunderdors"  sworn, 
and  till  the  reign  of  Elizabeth  it  was  cause  of  challenge  to  a  juror- 
that  he  was  not  ahnnderdor.  Thus  by  slow  degreee,  and  cover- 
ing a  period  of  several  centuries,  trial  by  jury  was  established  as 
it  now  exists,  and  it  is  guaranteed  by  most,  if  not  all  American 
Constitutions.  With  all  its  faults  and  imperfections,  its  uncer- 
tainty of  accurate  results,  and  oftentimes  its  entire  miscarriage 
of  justice,  it  is  questionable  whether  any  other  system  could  ap- 
proach it  in  arriving  at  the  truth  of  the  facts  of  a  given  case. 
Surely  if  the  jury  is  composed,  as  our  law  says  it  shall  be,  of 
upright,  honest  and  intelligent  men,  no  other  system  will  give 
so  good  results  as  an  honest  and  impartial  jury  of  twelve  men,  in 
determining  what  the  truth  of  the  issue  is. 

It  is  probably  true,  that  within  the  experience  of  every  prac- 
ticing lawyer  he  has  felt  the  truth  of  the  old  adage  that  the 
Almighty  knows  all  things  but  the  verdict  of  a  petit  jury,  and  he 
has  often  been  tempted  to  say  as  did  the  late  Henry  W.  Payne 
not  long  before  his  death.  He  is  said  to  have  taken  a  case  as  a 
matter  of  charity,  in  which  a  boy  of  fifteen  years  was  charged 
with  arson.  Payne  defended  the  boy  and  offered  conclusive  evi- 
dence that  to  all  practical  purposes  he  was  an  idiot  and  totally  ir- 
responsible. But  the  jury,  although  the  court  had  virtually 
charged  an  acquittal,  brought  in  a  verdict  of  guilty.  The  pre- 
siding judge  asked  Mr.  Payne  if  he  would  move  for  a  new  trial. 
Payne  rose  with  a  demeanor  that  was  painful  in  its  solemnity. 
^^I  thank  your  honor  for  your  suggestion,"  he  said,  "but  I  am 
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oppressed  with  the  gravest  doubt  whether  I  have  the  right. to 
move  for  a  new  trial  in  this  case.  Your  honor,  I  have  already 
asked  and  received  for  my  idiot  client  the  most  precious  heritage 
of  the  English  and  American  common  law — a  trial  by  a  jury  of 
his  peers."  But  notwithstanding  these  exceptional  cases,  it  is  a 
matter  of  surprise  and  congratulation  how  often,  amidst  the  mass^ 
of  conflictipg  testimony,  the  average  jury,  with  no  undue  influ- 
ences brought  to  bear  upon  it,  brings  in  a  verdict  in  accordance 
with  the  testimony. 

As  already  mentioned,  trial  by  jury  is  guaranteed  by  the  Con- 
stitution of  the  United  States  and  our  own  State  Constitution, 
The  seventh  amendment  to  the  Constitution  of  the'  United 
States  declares  that  in  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved,  and  no  fact  tried  by  a  jury  shall  be 
otherwise  reexamined  in  any  court  of  the  United  States  than  ac- 
cording to  the  rules  of  the  common  law.  But  it  has  been  held 
that  this  provision  of  our  Constitution  guaranteeing  the  right  of 
trial  by  jury  is  confined  in  its  operations  to  the  Federal  courts^ 
and  each  State  is  left  free  to  amend  or  abolish  the  jury  system 
in  civil  causes  in  their  own.  courts. 

Unanimity  in  jury  trials,  about  which  so  much  is  being  said 
of  late,  seems  to  have  been  required  in  the  earlier  period  of  our 
civilization,  and  a  novel  method  was  employed  in  order  to  com- 
pel it.  This  requirement  might  well  be  termed  the  ^Svatering 
process,"  which  provided  for  the  addition  of  fresh  jurors  in  case 
of  non-agreement,  until  twelve  should  be  secured  who  would  de- 
cide in  favor  of  one  party  or  the  other.  This  principle,  to  some 
extent,  is  retained  in  our  criminal  law,  so  far,  at  least,  as  grand 
juries  are  concerned,  who  are  composed  of  twenty-three  men  in 
order  to  allow  for  difference  of  opinion,  which  enables  a 
majority  of  twelve  to  find  or  reject  the  bill  of  indictment.  But 
it  must  be  remembered  that  they  return  a  bill  on  ex  parte  testi- 
mony, and  simply  to  make  a  prima  facie  case.  There  has  been 
much  said  and  written,  pro  and  couy  as  to  the  expediency  of 
changing  the  rule  which  now  requires  all  the  twelve  jurore  to 
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agree  to  the  verdict  to  be  rendered.  Many  eSoris  have  been 
made  both  in  England  and  America  to  change  the  rule,  so  that 
the  decision  of  a  majority  or  two-thirds  of  the  jury  may  become 
the  judgment  of  the  court  As  far  back  as  1830,  a  distinguished 
committee  of  English  lawyers,  composed  of  such  eminent  men 
as  Justices  Alderson  and  Patterson,  Baron  Boeanquet  and  Ste- 
phen, recommended  that  after  the  jury  had  deliberated  for 
twelve  hours,  and  failed  to  agee  upon  a  verdict,  the  party  in 
whose  favor  any  nine  of  the  jurors  decided  should  have  judg- 
ment of  the  court,  upon  the  verdict  of  the  nine  being  entered 
of  record*  But  this  recommendation  of  these  eminent  men  was 
never  a'dopted,  and  the  old  rule  of  unanimity  still  prevails  in 
England,  as  it  does  in  most  of  the  States  of  this  Union.  And  it 
may  well  be  doubted  whether  this  time-honored  rule,  which  ha& 
worked  so  successfully  and  satisfactorily  for  so  many  years  and 
even  centuries,  should  be  abrogated  at  this  time.  Mr.  Choate, 
our  minister  to  England,  and  who  is  a  great  lawyer  and  statee- 
luan,  defending  this  rule  before  the  American  Bar  Association 
in  1898,  ably  and  well  said:  'The  great  objection  to  dispensing 
\vith  the  rule  of  unanimity  and  requiring  the  decision  of  a  ma- 
jorily  or  two-thirds  or  three-quarters  of  the  jury  to  control,  is 
the  certain  danger  of  hasty  and  therefore  of  unjust  or  extrava- 
gant verdicts.  It  is  not  to  be  forgotten  that  with  every  verdict, 
when  carried  into  judgment,  property  passes,  or  claims  to  money 
or  property  are  determined.  The  rule  so  long  insisted  upon  by 
the  English  and  American  people,  that  the  right  to  the  property 
or  money  in  question  shall  not  pass  until  the  whole  jury  is  satis- 
fied by  the  clear  preponderance  of  evidence,  that  it  ought  to 
pass,  is  not  too  great  a  security  by  which  the  sacred  right  of 
property  ought  to  be  held.  The  right  to  property,  as  Mr.  Web- 
ster said  at  Plymouth  in  1820,  is  the  corner-stone  of  civil  so- 
ciety, and  its  sanctity  cannot  be  safely  invaded  or  impaired.  I 
do  not  forget  that  certain  judges  of  the  very  highest  repute,  to 
whom  we  owe  all  deference  and  honor — ^Mr.  Justice  Miller 
among  them — ^have  declared  themselves  in  favor  of  some  de- 
parture from  the  ancient  rule  of  unanimity;     ....   that  by 
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the  Constitutions  of  three  or  four  States,  which  include 
less  than  ten  per  cent,  of  our  people,  a  verdict  by 
nine  of  the  jury  has  been  expressly  provided  for,  and  that 
in  Scotland  a  verdict  by  three  quarters  of  the  jury 
has  long  been  permitted.*  But  better  fifty  years  of  experi- 
ence than  a  whole  cycle  of  theories.  I  believe  that  the  great 
mass  of  the  people,  whose  rights  and  interests  are  herein  chiefly 
involved,  are  satisfied  with  the  rule  as  it  now  stands,  and  cannot 
and  ought  not  to  be  argued  out  of  it.  The  next  formidable 
charge  against  the  common  law  trial  by  jury  is  to  accuse  it  of  a 
great  share  in  the  law's  delay.  But  I  deny  the  charge  absolutely 
and  altogether.  There  is  nothing  in  the  whole  of  litigation  so 
short,  sharp  and  decisive  as  the  ordinary  jury  trial.  As  com- 
pared mth  the  abominable  system  of  references,  which  is  a  prac- 
tical substitute  for  it,  a  trial  by  jury  is  like  the  lightning's  flash. 
These  references  hang  on  for  months  and  generally  for  years; 
they  wear  out  the  life-blood  of  the  parties,  and  pile  up  an  ac- 
cumulated mass  of  expense  for  the  fees  of  lawyers,  referees,  and 
stenographers,  fatal  to  the  patience  and  endurance  of  clients." 
"Why  I  have  one  on  my  hands  to-day,"  says  this  great  lawyer, 
*' which  began  in  September,  1804,  has  surv^ived  both  parties,  all 
the  witnesses,  and  a  long  succession  of  referees,  and  will  still  live 
on  to  be  buried  with  the  surviving  counsel."  And  Judge  Kent, 
who  has  been  termed  the  **Father  of  American  Jurisprudence," 
in  discussing  the  right  of  a  court  to  discharge  a  jui-y  because  of 
inability  to  agree^,  says  in  the  case  of  People  v.  Olcott  (2  John. 
301):  "The  doctrine  of  compelling  a  jury  to  unanimity  by  the 
pains  of  hunger  and  fatigue,  so  that  the  verdict  in  fact  be 
founded  not  on  temperate  discussion  and  clear  conviction,  but  on 
strength  of  body,  is  a  monstrous  doctrine  that  does  not  stand 
with  conscience,  but  is  altogether  repugnant  to  a  sense  of  human- 
ity and  justice.  A  verdict  obtained  under  such  circumstances 
can  never  receive  the  sanction  of  public  opinion."  One  illustra- 
tion of  the  value  and  importance  of  the  unanimity  rule  to  the 
life  and  liberty  of  the  citizen  will  suffice.    The  wTiter  defended! 

*ln  France  a  majority  is  sufficient  to  convict. 
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in  part  a  client  charged  with  murder.  On  the  first  trial  the  jurv' 
stood  eleven  for  conviction  and  one  for  a«qnittal.  A  mistrial 
was  declared  by  the  court.  On  the  second  trial  the  jury  were^ 
prompt  and  unanimous,  upon  the  same  evidence,  in  finding  the 
defendant  not  guilty,  thus  declaring  that  the  one  juror  in  the 
first  trial  was  right  and  an  innocent  man  allowed  his  liberty. 
Under  the  operations  of  the  majority  rule  it  is  horrible  to  con- 
template what  the  result  of  that  first  verdict  would  have  been. 
Let  the  old  system  stand,  with  is  rule  of  unanimity,  and  all 
its  privileges  and  blessings !  It  has  withstood  the  shock  of  time 
and  the  assaults  of  its  enemies,  and  has  proven  itself  the  great 
bulwark  of  civil  liberty  and  human  rights.  This  ancient  land- 
mark towers  above  all  the  rest,  to  use  Goldsmith's  beautiful 
metaphor: 

'*  As  some  tall  cliflf  that  lifts  its  awful  form, 
Swells  from  the  vale  and  midway  leaves  the  storm ; 
Though  round  its  breast  the  rolling  clouds  are  spread. 
Eternal  sunshine  settles  on  its  head.'' 

There  is  a  disposition  among  our  modern  lawmakers,  and 
even  our  courts,  to  change,  and  sometimes  to  utterly  uproot  these 
ancient  landmarks.  In  some  cases,  it  may  be  granted,  the 
change  is  beneficial,  but  in  most  it  is  deleterious  and  detrimental 
to  the  administration  of  justice.  Blackstone  says  that  "appren- 
ticeships are  held  necessary  to  almost  every  art,  commercial  or 
mechanical;  a  long  course  of  reading  and  study  must  form  the 
divine,  the  physician,  and  the  practical  professors  of  the  law;  but 
every  man  of  superior  fortune  thinks  himself  a  bom  legislator.'* 

This  proneness  to  change  established  laws  and  customs  by 
legislation  is  the  cause  of  much  mischief.  Members  of  the  law- 
making power,  v^-ith  a  case  in  conflict  with  ancient  establi3he<I 
principles,  easily  conceive  the  idea  of  changing  the  law,  intro- 
duce a  bill  to  remove  a  landmark  hoary  with  age,  that  has  witli- 
stood  the  storms  of  age^,  been  a  blessing  to  mankind,  and  at  one 
fell  blow  uproot  the  wisdom  and  experience  of  centuries.  In 
this  connection  I  am  reminded  of  what  General  Butler  said  to 
a  young  law  student  who  was  being  examined  for  admission  to 
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the  bar,  and  who  answering  no  questions  upon  any  of  the 
branches  of  the  common  law,  appealed  to  the  General  to  examine 
him  upon  the  statutes,  with  which,  he  said,  he  was  familiar. 
''Young  man,"  said  the  General,  "I'm  afraid  you  wont  do.  You 
may  be  ever  so  familiar  with  the  statutes,  but  what  is  to  prevent 
a  foolish  legislature  from  repealing  all  you  know  ?" 

Chancellor  Kent,  the  great  American  commentator  and  jurist, 
in  speaking  of  the  abolition  of  the  rule  in  Shelly^s  case  by  a  State 
legislature  said:  "The  judicial  scholar  on  whom  his  great  master, 
Coke,  has  bestowed  some  portion  of  the  gladsome  light  of  juris- 
prudence, will  scarcely  be  able  to  witlihold  an  involuntary  sigh, 
as  he  casts  a  retrospective  glance  over  the  piles  of  learning  de- 
voted to  destruction  by  an  edict  as  sweeping  and  unrelenting  as 
the  torch  of  Omar."  While  this  tendency  to  legislate  and 
decide  away  the  old  landmarks  is  intended  to  simplify  and  make 
clear,  it  tends  often  only  to  mystify  and  make  more  uncertaiu 
that  which  was  clear  before,  and  there  is  room  to  suspect  that 
in  some  cases  tJie  cause  of  this  destruction  may  be  the  same  as 
exhibited  by  the  law  student  who,  being  asked  by  his  preceptor, 
to  state  the  rule  in  Shelly's  case,  innocently  answered  that  he 
was  not  aware  Mr.  Shelly  ever  had  a  case. 

I  had  hoped  \vithin  this  hour  to  glance  hurriedly  at  a  few  of 
our  own  State  landmarks,  but  this  paper  is  already  too  long,  and 
iiiy  apology  is,  want  of  time  to  make  it  shorter.  But  you  will 
pardon  a  passing  reference  to  our  new  landmarks — the  civil  pro- 
cedure and  pleading  acts  of  1887  and  1892-3,  which  are  destined 
to  become  historic  in  our  State,  and  which  marked  an  era  of 
progress  and  revolutionized  our  system  of  pleading  and  practice 
in  our  courts,  and  though  adhering  in  the  main  to  the  old  land- 
marks, these,  it  is  believed,  are  steps  in  the  direction  of  progress, 
for  it  may  be  said  of  the  law,  as  of  any  other  science,  that  it  is 
£L  progressive  one;  and  it  may  well  be  hoped  that  this  new  de- 
parture from  the  old  and  often  senseless  forms  of  pleading  under 
the  conmion  law  may  be  made  permanent.  It  is  difficult  for  a 
Georgia  lawyer  of  to-day  to  fully  appreciate,  or  appreciate  at  all, 
the  fictitious  forms  of  pleading  in  our  courts  a  generation  or.  two 
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ago.  The  common  law  pleading  of  other  days  may  well  be  com- 
pared to  "the  deed  or  other  instrument"  of  old  Caesar  Kasm, 
mentioned  by  Judge  Baldwin  in  his  "Flush  Tinaes  of  Alabama 
and  Mississippi,"  which  "was  drawn  up  with  such  infernal 
artifice  and  diabolical  skill  that  all  the  lawyers  in  the  county 
were  unable  to  decide  by  a  legal  construction  of  its  various 
clauses  whom  the  negroes  belonged  to,  or  whether  they  belonged 
to  anybody  at  all." 

I  have  given  a  passing  glance  only  to  a  few  of  the 
more  prominent  landmarks  which  have  been  erected  and  main- 
tained by  the  experience  and  wisdom  of  the  age,  for  the  gov- 
ernment and  guidance  of  the  generations  past  and  to  come,  and 
in  the  language  of  the  wise  man,  yea,  the  wisest  the  world  ever 
knew,  "Eemove  not  the  ancient  landmarks  which  the  fathers 
have  set"  Let  them  remain  as  "lamps  unto  our  feet  and  lighti^ 
unto  our  paths."  These  ancient  monuments,  these  historic  land- 
marks of  the  law,  will  live  in  the  ages  to  come  as  they  have  in 
ages  gone.  Time  may  destroy  the  marble  shaft  at  Washington, 
erected  in  memory  of  the  "Father  of  his  Country";  our  own 
Stone  Moimtain  may  crumble  into  dust;  Moimt  St.  Elias  and 
Mount  McKinley  may  be  leveled  with  the  plains;  the  waves  of 
the  sea  may  wash  into  sand  on  the  seashore  Gibraltar's  Rock;  but 
these  imperishable  monuments,  and  the  immortal  memories  of 
those  who,  during  the  centuiies  past  and  gone,  have  builded  in 
wisdom  and  justice  these  everlasting  landmarks  of  the  law,  and 
made  them  what  they  were  and  what  they  are,  will  never  perish 
from  the  earth. 
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REPORT  OF  TREASURER. 

Z.  D.  Harrison,  Treasurtr, 

In  Account  toUh  Georgia  Bar  Association 

To  cash  balance  from  last  report $     427  18 

Dues  collected  since  last  report 1,260  00 

By  Voucher  No.  1,  H.  R.  Goetchius 

2,  Chas.  L.  Davis  

8,  Augusta  Chronicle 

4,  Morning  News 

b,  Constitution  Publishing  Co  . 

6,  Enquirer-Sun 

7,  O.  A.  Park 

8,  L.  E.  Blecftley 

9,  J.  W.Burke  Co 

10,  W.  F.Blue 

11 ,  Hotel  Aragon 

12,  Franklip  Printing  &  Pub.  Co. 

13,  do 

14,  do 

15,  do 

16,  O.  A.  Park,  Secretary 

17,  Z.  D.  Harrison,  Treasurer. . . 

Exchange  on  checks 

Balance 


1    4  16 

19  00 

200 

2  80 

450 

3  00 

ICO  00 

7  35 

22  00 

37  50 

4  50 

4  25 

358  05 

13  80 

56  25 

200  00 

100  00 

50 

748  52 

$  1,687  18    %  1,G87  18 

Examined  and  approved  by  Executive  Committee,  July  2, 1901. 

BuBTON  Smith»  Chairman. 
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EEPORT   OF  COMMITTEE  ON  JUDICIAL  ADMINIS- 
TRATION AND  REMEDIAL  PROCEDURE. 


To  the  Georgia  Bar  Association: 

Your  Committee  on  Judicial  Administration  and  Remedial 
Procedure  beg  leave  to  make  the  following  report: 

The  first  obligation  of  organized  society  is  the  just  and  im- 
partial administration  of  the  established  law.  In  its  primitive 
period  this  procedure  m  usually  crude  and  often  disorderly,  and 
therefore  a  graduated  judicial  system  of  the  courts  of  any 
State  is  the  product  of  time  and  growth. 

As  it  was  in  the  beginning,  the  Georgia  judicial  system  is 
^Svithout  form  and  void."  The  several  courts  are  without  that 
mutual  relation  and  graduated  system  that  should  characterize 
the  courts  of  a  great  State.  As  now  organized,  without  refer- 
-ence  to  the  municipal  a;id  probate  courts,  our  judicial  system 
•consists  of  justice  courts,  county  courts,  city  courts,  superior 
<?ourts  and  the  Supreme  Court.  Between  these  courts  there  is 
no  properly  organized  coordinate  relation.  They  are  a  mere 
patchwork  palace,  each  performing  its  several  functions,  and 
to  a  great  extent  independent  of  the  other.  To  illustrate:  A  suit 
involving  one  hundred  dollars  may  originate  either  in  the  jus- 
tice court,  and  county  court,  the  city  court,  or  the  superior  court, 
^nd  go  to  the  Supreme  Court  If  it  originates  in  the  justice 
court  or  the  county  court,  it  secures  two  appellate  trials.  If  it 
originates  in  the  city  court  or  the  superior  court  it  receives  but 
one. 

To  permit  a  case  involving  less  than  one  hundred  dollars, 
which  arises  in  the  justice  court,  to  be  appealed  from  court  to 
<?ourt,  and  thus  wear  its  weary  way  through  all  the  courts,  is  a 
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^vaste  of  time,  money  and  judicial  machinery;  besides,  It  operates 
to  make  the  fixed  charges  upon  small  litigation  heavier  than  it 
-can  bear  and  therefore  suitors  of  limited  means  are  often  con- 
strained to  forego  the  assertion  of  their  rights  because  it  is  too 
expensive  to  maintain  them. 

Indeed,  whenever  the  costs,  charges  and  expenses  arising  from 
the  successive  trials  of  a  case,  exceed  the  amount  involved  in 
litigation,  the  litigant-^  behind.fljecpBe,  as  wjaU^.^  th§' pas?,  itself, 
need  some  "remedial  procedure.'^'  '  "       .......     :       ;  . 

We  beg  leave,  therefore,  to  make  the  following  report: 

1.  That  all  civil  cases,  where  no  constitutional  question  is 
involved,  of  less  than  fifty  dollars,  instituted  in  the  justice  court, 
may  be  appealed  to  a  jury  in  that  court,  with  the  right  to  a  writ 
-of  certiorari  to  the  city  court  judge  or  the  superior  court  judge, 
Avhose  final  judgment  shall  be  conclusive. 

2.  That  all  such  cases  instituted  in  the  justice  court,  exceed- 
ing fifty  dollars  and  under  one  hundred  dollars,  may  be  appealed 
to  the  city  court  and  there  tried  on  appeal,  and  from  this  court 
be  taken  to  the  judge  of  the  superior  court,  whose  final  judg- 
ment shall  be  conclusive. 

3.  That  all  such  cases  originating  in  the  counties  where 
there  is  no  city  court  may  be  appealed  to  the  superior  court,  and 
the  final  judgment  of  the  judge  of  the  superior  court  shall  be 
-conclusive. 

4.  That  all  such  cases  imder  five  hundred  dollars  originate 
ing  in  the  city  court  and  all  cases  in  the  county  court  may  be 
taken  by  bill  of  exceptions  to  the  judge  of  the  superior  court, 
under  proper  rules  and  regulations,  whose  final  judgment  shall 
be  conclusive, 

5.  That  all  such  cases  exceeding  five  hundred  dollars,  orig- 
inating in  the  city  court  may  be  appealed  to  the  superior  court 
and  there  tried  as  other  cases  originating  in  that  court,  with  the 
right  to  except  to  the  Supreme  Court.. 

6.  That  all  cases  originating  in  the  probate  court  under  five 
hundred  dollars  may  be  taken  by  bill  of  exceptions  to  the  judge 
^f  the  superior  court,  whose  final  judgment  shall  be  conclusive 
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This  reform  would  seem  to  be  very  desirable,  as  the  small  estate«^ 
of  widows  and  orphans  should  not  be  made  more  scant  or  be  en- 
tirely dissipated  by  the  costs  and  expenses  of  litigation. 

7.  That  all  cases  arising  in  the  probate  court  exceeding  five 
hundred  dollars  may  be  taken  by  appeal  to  the  superior  court 
and  there  tried  as  other  cases  in  that  court,  with  the  right  of 
exception  to  the  Supreme  Court. 

SL.'  xiaf  air -Gaj?e^  loriginaiing  jn  the  superior  court  exceeding 
five' hundred  Hollars,  and  all  cases  involving  constitutional  ques- 
tions, after  trial  may  be  taken  to  the  Supreme  Court  by  bill  of 
exceptions. 

It  will  be  observed  that  while  cases  of  limited  amounts  do 
not  reach  the  Supreme  Court,  yet  the  principle  of  a  reviewing 
court,  which  should  always  be  maintained,  has  been  fully  pre- 
served and  every  case  will  be  passed  upon  by  a  court  for  the- 
correction  of  errors. 

The  purpose  of  these  suggestions  is  to  save  the  expense  of  tak- 
ing cases  under  five  hundred  dollars  to  the  Supreme  Court,  and 
is  not  intended  as  a  relief  to  that  high  tribunal,  and  if  made 
effective  by  proper  legislation,  will  preserve  to  the  poor  right^s 
that  iare  now  surrendered  in  consequence  of  their  poverty,  but 
which  should  be  asserted  and  maintained  in  the  interest  of  com- 
mon justice;  for  tliis  needless  burden  has  often  constrained  liti- 
gants of  limited  means  to  forego  their  rights  because  they  were 
unable  to  bear  the  expen.se  of  maintaining  them,  and  thus  justice 
was  defeated  and  wrong  encompassed. 

Where  the  amount  is  more  than  five  liundred  dollars  the  liti- 
gants, as  a  rule,  are  more  nearly  on  a  parity  as  to  their  financial 
status  and  ability  to  maintain  their  rights,  and  besides  such 
cases  can  better  bear  the  heavy  fixed  charges  incident  to  the 
court  of  last  resort,  which,  from  the  very  nature  of  the  case^ 
cannot  be  as  accessible  or  inexpensive  as  the  local  courts. 

As  the  civil  courts  are  without  mutual  relation  to  each  other, 
so  are  the  criminal  courts  e(iually  out  of  line  and  needlessly  ex- 
pensive, both  to  the  prisoners  and  to  the  public.  As  now  con- 
stituted, the  exclusive  trial  of  all  felonies  is  vested  in  the  superior 
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courts,  and  the  authority  to  try  misdemeanors  is  concurrently 
granted  to  the  city  and  county  courts.  In  the  country  counties 
of  Georgia  this  operates  as  a  very  great  hardship  and  needless 
burden  upon  the  accused  as  well  as  upon  the  public  treasury. 
To  illustrate:  In  one  of  the  country  counties  of  this  State  the 
jail  fees  in  1898  were  in  round  numbers,  $1,800.  In  1899  the 
jail  fees  were  in  round  numbers,  $2,100.  When  the  superior 
court  of  that  county  convened  the  records  show  that  about 
seventy-five  per  cent,  of  the  prisoners  confined  in  the  jail 
pleaded  guilty.  Of  those  thus  confined  in  jail  there  was  but 
one  charged  with  a  capital  offense.  It  will  be  observed,  there- 
fore, that  at  least  seventy-five  per  cent,  of  this  jail  expense  was 
mere  waste,  both  to  the  accused  and  to  the  public.  "Waste  to 
the  accused  because  the  penalty  imposed  did  not  necessarily 
give  the  defendant  credit  for  the  time  incarcerated  in  jail;  and 
a  waste  to  the  public  because  it  was  utterly  useless  to  maintain 
such  a  jail  expense  when  the  prisoners  wore  clamoring  for  tlio 
privilege  of  pleading  guilty. 

Of  course  in  the  city  counties  where  the  superior  or  criminal 
courts,  like  the  door  of  a  certain  undesirable  region,  are  always 
open,  this  could  not  oceur,  but  in  the  country  counties  where 
the  superior  court  meets  for  one  or  two  weeks  semi-annually,  the 
percentage  of  time  that  prisoners  are  detained  in  jail  is  very 
much  augmented  and  extended. 

If  the  condition  of  the  county  just  indicated  is  a  fair  index 
of  other  similar  counties  in  Georgia,  that  is,  if  the  jail  fees 
range  from  $1,800  to  $2,000  per  annum,  it  will  be  observed 
that  in  the  137  counties  (except  the  two  or  three  where  there  are 
large  cities  and  the  courts  are  constantly  in  session)  the  waste 
must  be  enormous,  and  therefore  the  general  welfare  and  the 
intelligent  administration  of  public  affairs,  as  well  as  the  consid- 
eration of  the  right  of  the  accused  before  trial  and  the  due 
process  of  law,  demands  that  such  a  condition  be  relieved. 

We  recommend,  therefore: 

1st.  That  the  city  courts  in  the  several  counties  having  such 
courts,  in  addition  to  misdemeanors,  be  authorized  to  try  all 
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felony  cases  that  may  be  reduced  to  misdemeanors  by  the  recom- 
mendation of  the  trial  jury,  and  that  a  bill  of  exceptions  be 
allowed  from  this  court  to  the  judge  of  the  superior  court,  whose 
final  judgment  shall  be  conclusive.  This  would  give  relief  to 
the  conjested  condition  of  the  jail,  save  the  public  the  needless 
expense  of  maintaining  these  prisoners  in  jail  and  relieve  the 
the  prisoners  of  the  needless  detention  before  trial,  and  thus  ac- 
centuate in  the  public  mind  the  speedy  and  just  administration 
of  the  law. 

Tills  recommendation  is  not  intended  tx)  deprive  any  official  of 
the  costs  to  which  he  may  be  entitled.  The  solocitors-general,  the 
sheriffs  and  the  clerks,  like  all  public  servants,  are  entitled  to  a 
fair  and  just  compensation,  and  if  these  recommendations  should 
be  carried  into  effect  the  legislation  effectuating  it  should  pro- 
vide for  the  compensation  of  these  officials. 

2d.  That  capital  offenses  and  the  cases  now  exclusively  re- 
served by  the  Constitution  be  retained  in  the  superior  court,  with 
the  right  to  except  to  the  Supreme  Court. 

3d.  That  the  Constitution  be  so  amended  as  to  authorize  the 
legislation  herein  recommended. 

These  recommendations  are  intended  as  mere  suggestions. 
They  are  not  the  formal  report  of  your  committee,  as  tlie  several 
iluties  of  the  individual  members  of  the  committee  made  it  im- 
practicable for  all  of  them  to  get  together  at  a  fixed  time  and 
])lace;  but  it  has  been  approved  by  a  majority  of  the  committee, 
and  therefore  these  suggestions  are  made  with  the  hope  that  they 
will  evoke  in  this  body  and  in  the  public  mind  such  consideration 
nnd  discussion  as  will  ultimately  evolve  and  mold  a  graduated 
and  symmetrical  judicial  system,  which  will  render  just  and  uni- 
form and  as  inexpensive  as  possible  the  administration  of  justice 
in  this  great  State. 

Respectfully  submitted, 
Hamilton  McWhorter,  Chairman. 


Digitized  by 


Google 


APPENDIX  D. 


REPOKT  OF  COMMITTEE  ON  LEGAL  ETIUCS. 


Mr.  President: 

Among  the  standing  committeee  appointed  under  the  by-laws 

of  this  Association  is  the  following: 

"  8.  A  Committee  on  Legal  Ethics,  who  shall  be  charged  with  the  duty 
of  reducing  to  the  form  of  rules  or  canons  the  principles  of  ethics  regu- 
lating the  relations  of  lawyers  to  the  courts,  the  public,  their  clients 
and  each  other ;  with  the  further  duty  of  taking  such  action  as  they  may 
deem  best,  in  case  any  departures  from  these  principles  by  members  of 
the  bar  of  the  State  come  to  their  notice  or  are  brought  to  their  atten> 
tion." 

The  scope  of  the  duties  devolved  upon  the  committee,  there- 
fore, cover  two  classes  of  subjects:  (1)  The  reduction  to  tlie 
form  of  rules  ethical  principles  governing  the  public  and  private 
relations  of  lawyers.  (2)  The  duty  of  taking  appropriate  action 
in  case  of  a  violation  of  such  principles  by  the  members  of  tlie 
bar  of  this  State,  whetlier  members  of  the  Association  or  not. 

^o  grievances  have  been  brought  to  the  attention  of  the  com- 
mittee during  the  past  year.  The  lawyers  have  been  decorous, 
dutiful  and  industrious,  sharers  with  other  portions  of  the  busi- 
ness community  in  the  common  prosperity,  and  hopeful  of  the 
future  in  view  of  the  vast  strides  which  are  everywhere  being 
taken  in  the  field  of  social  and  industrial  well-being. 

Ill  reference  to  tlie  part  of  the  by-law  quoteil  above,  which 
concerns  itself  with  the  formulation  of  rules  for  the  guidance  of 
lawyers  in  the  domain  of  morals  and  ethics,  it  is  not  to  be  under- 
stood that  the  committee  appointed  for  any  one  year  of  the  Asso- 
ciation's life  is  expected  to  prepare  and  present  a  complete  sys- 
tem or  code  of  ethics  exhaustive  in  scope  and  authoritative  iu 
nature.    The  work  of  the  annual  committees  is  necessarily  f  rag- 
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uientary,  and  suggestive  rather  than  legislative.  Annual  accre- 
tions, added  by  the  annual  reports  of  successive  committees,  may, 
after  the  lapse  of  years,  result  in  the  preservation  upon  our 
records  of  a  system  or  body  of  principles  in  this  important  part 
of  the  lawyer's  life  and  work,  which  will  prove  instructive  and 
valuable,  and  no  inconsiderable  aid  in  the  upbuilding  of  lofty 
<*haracter.  Honor  and  rectitude  consciously  realized  within  in 
his  o^vn  breast  and  publicly  exhibited  without  in  his  own  bear- 
ing and  conduct,  is  of  infinitely  more  concern  to  the  lawyer  than 
])ecuniary  success.  Better  die  poor  and  live  rich  in  the  appre- 
ciation of  posterity  than  accumulate  fortime  by  questionable 
means,  with  the  inevitable  judgment  of  his  cotemporaries,  *he  is 
a  smart  lawyer  but  an  undeniable  scoundrel!'  A  brilliant  and 
well-informed  mind,  lax  in  principle  and  in  moral  restrainti?, 
may  indeed  find  work  to  do,  and  enough  work  to  do  to  earn  the 
reputation  of  being  a  successful  lawyer.  In  every  community 
are  a  certain  number  of  clients  who  have  soiled  linen  to  rub  and 
rinse  before  judges  and  juries,  and  such  patrons  need  the  ser- 
vices of  a  man  to  stand  at  the  fuller  s  tub  who  is  not  too  fastid- 
ious to  foul  his  fingers.  The  public  sentiment  of  the  bar  ought 
to  be  strong  enough  to  destroy  his  influence,  and  so  discourage, 
if  not  defeat,  his  employment.  The  upbuilding  of  such  a  senti- 
ment, strong  enough  to  be  effective,  is  a  work  of  slow  growth, 
and  it  is  the  considerate  and  patient  work  of  the  Bar  Association 
to  foster  it  by  constant  iteration,  and  reiteration  of  principles 
sometimes  like  to  be  overlooked  in  the  physical  hurry  and  in- 
tellectual waste  of  a  busy  lawyer  s  life. 

1.  A  indy  (jrmt  lawyer  must  he  a  truly  good  tnnn.  As  has 
been  well  said,  "Let  it  be  remembered  and  treasured  in  the 
heart  of  every  student,  that  no  man  can  be  a  truly  great  lawyer 
who  is  not  in  every  sense  of  the  word,  a  good  man.  A  lawyer 
without  the  most  sterling  integrity  may  shine  for  awhile  with 
UK  teoric  splendor,  but  his  light  will  soon  go  out  in  the  blackness 
of  darkness.  It  is  not  in  every  man's  power  to  rise  to  eminence 
by  distinguished  abilities.    It  is  in  every  man's  power,  with  few 
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<^xception,  to  attain  respectability,  competence  and  usefulness." 
♦Sharswood's  Legal  Ethics,  p.  168. 

The  word  '*good''  in  this  connection  is  used  as  a  moral  rather 
than  a  religious  distinction.  A  perfect  morality  may,  as  the 
theologians  assert,  involve  a  recognition  of  the  claims  of  our 
blessed  Saviour,  and  an  humble  and  inflexible  reference  of  con- 
<luct  to  the  standard  He  set  up,  as  the  motive  of  action.  Mr. 
(iladstone  lost  nothing  by  his  Christ-likeness.  The  restricted 
use,  however,  of  the  term  "good''  as  applied  to  the  "great"  law- 
year  now  imder  discussion  at  least  covers  an  enlightened  recti- 
tude of  heart  and  of  life.  Many  lawyers  who  were  great  and 
good  men  in  the  professional  sense  have  not  been  able  to  accept 
the  creed  of  any  denomination  of  Christians,  but  familiarity  with 
the  inner  struggles  of  such  men  often  reveal  their  profound 
i^triving  after  light  in  this  quarter,  the  discovery  of  which 
might  be  avowed  consistently  with  that  intellectual  truthfulness 
which  has  developed  in  them  into  a  habit  of  mind.  Perhaps  this 
is  due,  in  part  at  least,  to  the  insistent  demand  which  the  law- 
yer is  ever  making  for  accurate  and  well-ascertained  facts;  his 
refusal — not  ^vilful  or  perverse,  but  inevitable  from  his  hourly 
training — to  relax  this  demand,  and  his  consequent  inability 
to  disassociate  himself  from  the  material  and  the  real,  and  to 
enter  the  realm  of  faith  and  hope  which,  to  many  of  his  profes- 
sional brethren,  not  abler  or  sincerer  than  himself,  indeed,  is  at 
last  more  real  than  the  material — the  most  real  of  all ! 

However  this  may  be,  the  good  lawyer  who  is  also  a  great 
lawyer,  is  characterized  by  the  utmost  rectitude  of  intellect,  of 
heart  and  of  will  as  it  finds  expression  in  conduct.  He  is  the 
faithful  one,  fhc  loyal  one,  possessed  of  an  immovable  fidelity  to 
himself,  to  tlie  court,  and  to  his  client. 

2.  He  should  be  faithful  to  himself.  Truthfulness  of  intellect 
is  the  most  difficult  achievement  in  the  domain  of  morals.  A 
lawyer  has  no  right  to  pronounce  conclusively  upon  the  truth  of 
a  fact  or  principle  until  he  has  discovered  it  to  be  true,  and  he 
has  no  right  to  conclude  that  he  has  made  the  discovery  until  he 
has  exhausted  his  means  of  information.     How  important  is 


Digitized  by 


Google 


108  18    GEORGIA    BAR   ASSOCIATION. 

this  statement!  How  much  of  essoiitial  loyalty  is  embraceiii 
Extreme  diligence  is  necessary  to  prevent  another  from  practic- 
ing a  deception  upon  him.  The  extreme^t  diligence  is  necessary 
to  avoid  practicing  a  deception  upon  himself.  At  the  verj'  out- 
set he  is  to  ascertain  what  the  facts  of  his  case  are.  The  thought 
of  ultimate  success  in  his  client's  cause  is  altogether  foreign  to 
the  inquiry  at  this  stage  of  it.  The  question  is  not  what  will 
vnn,  but  what  is  true.  Ho  must  resist  his  own  desire  and  re- 
buke his  client's  desire,  which  self-interest  is  always  obtruding, 
to  twist  or  warp  the  facts,  and  he  must  do  this  in  the  spirit  of 
the  true  scientist.  An  investigation  into  the  facts  of  a  case  C4Ui- 
not  be  too  thorough.  It  was  remarked  by  Lord  Tenterden,  *'An 
attorney  who  allows  his  client  to  proceed  without  pointing  out 
to  him  the  expediency  of  ascertaining  the  evidence,  and  that  in 
the  very  first  instance,  and  well  considers  the  probable  result^ 
is  guilty  of  grossly  absurd  and  culpable  negligence."  2  Chitt. 
Gen.  Pr.  21. 

It  is  a  duty  which  a  true  man  owes  to  himself  as  well  as  to 
his  client,  and  imtil  he  has  exhaust<}d  all  attainable  means  of 
certainty  he  ought  not  to  be  satisfied.  Usually  the  facts  are 
susceptible  of  a  measurably  exact  ascertainment  if  the  investiga- 
tion is  promptly  made  and  conscientiously  pursued.  I  know  of 
no  part  of  a  lawyer's  work  wherein  he  is  more  appreciated  by 
his  client.  Business  men  are  extremely  discerning.  They  are 
narrowly  observing  the  conduct  of  their  employed  advocate  from 
the  very  moment  of  placing  the  case  in  his  hands.  An  irresist- 
ible feeling  of  confidence  and  satisfaction  springs  up  in  the 
breast  of  the  client  when  he  discovers  that  his  lawyer  is  himger- 
ing  after  truth — the  tnith  of  his  case — and  that  he  is  not  going  to- 
rest  satisfied  until  it  is  discovered  and  incorporated  into  the 
record.  More  lawyers  fail  here  than  elsewhere  in  the  work  of  a 
case. 

But  the  same  spirit  of  fidelity  is  to  govern  the  lawyer  in  his 
investigation  into  the  truth  of  the  law.  Sidney  Smith,  on  a  hot 
day  like  this,  wanted  to  strip  himself  of  his  flesh  and  sit  in  his 
bones.     Would    that  we  lawyers   could  strip    oui'selves  of  our 
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hearts  and  sit  in  onr  naked  intellects  when  wo  are  inquiring  into 
the  truth  of  the  legal  principles  which  we  are  to  come  subse- 
quently to  press  upon  the  attention  of  the  judges.  The  advo- 
cate's influence  and  power  before  the  court  would  be  increa^^ed 
beyond  estimate  if  it  were  recognized  that  his  aim  and  desire 
was  not  so  much  case-winning  as  truth-telling.  The  lawyer  who 
permits  his  desire  to  warp  tlio  course  and  conclusion  of  his  in- 
quiry into  the  law  of  his  case  is  committing  a  species  of  in- 
tellectual suicide.  He  is  inflicting  a  vital  blow- upon  himself, 
upon  his  own  intellectual  part,  for  which  no  amoimt  of  success 
in  the  cause  will  compensate.  If  an  investigation  honestly  and  im- 
partially conducted,  either  into  the  facts  or  law  of  a  case,  drives 
the  mind  of  an  upright  man  to  a  conclusion  adverse  to  the  case 
of  the  client  far  better  to  tell  him  so  plainly.  He  may  take  the 
ease  to  another  la^\yer  as  a  result  of  this  fidelity  to  liis  true 
interests,  but  when  he  has  worried  through  days  and  months  of 
preparation,  incurred  heavy  expenses,  and  finally  lost  his  case, 
and  his  new-foimd  lawyer  has  exacted  and  received  a  fee  to 
which  he  was  never  entitled  at  all,  the  penitent  client  will  prob- 
ably  return  from  eating  the  husks  of  swine,  and  himself  remain 
loyal  and  true  to  professional  truth  and  loyalty. 

3.  The  lawyer  should  he  faithful  to  the  court.  Chief  Justice 
Gibson,  in  Rush  v,  Cavenaugh,  2  Barr.  187,  says:  "It  is  a  popular 
but  gross  mistake  to  suppose  that  a  lawyer  owes  no  fidelity  to 
any  one  except  his  client,  and  that  the  latter  is  the  keeper  of 
his  professional  conscience.  He  is  expressly  bound  by  his  otfi- 
cial  oath  to  behave  himself,  in  his  office  of  attorney,  with  all 
fidelity  to  the  court  as  well  as  to  the  client;  and  he  violates  it 
when  he  presses  for  an  unjust  judgment." 

The  writer  of  this  report  agrees  with  the  Chief  Justice.  If  a 
lawyer  urges  the  adoption  by  the  court  of  a  legal  principle  which 
he  knows  to  be  unsound  and  pernicious,  he  loses  out  of  his  own 
conscious  manhood  more  than  he  can  hope  to  put  into  the  pock- 
et of  his  client.  Shame  outweighs  shekels.  Principles  fre- 
quently arise  in  the  path  of  the  lawyer  not  satisfactorily  defined 
in  the  books.    As  to  these  it  is  his  duty  to  present  and  urge  the 
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view  that  makes  for  his  client,  leaving  the  court  to  weigh  op- 
j)<)eing  arguments  and  determine  the  right  rule;  but  when  the 
advocato  in  his  investigation  of  his  client's  case  has  found  re- 
spectable authority  opposed  to  the  view^  he  is  urging  and  an- 
nounces nevertheless,  as  is  sometimes  done,  "I  venture  the  as- 
!»ertion,  your  honors,  that  no  respectable  court  in  Christendom 
has  ever  held  to  the  contrary,"  he  is  simply  lying,  and  as  hye  is 
a  learned  man  and  under  oath,  it  is  a  compliment  to  call  it 
perjury. 

Bishop  Burnet,  in  his  Life  of  Sir  Matthew  Hale,  tells  us: 
**8ir  Matthew  Hale  abhorred  those  too  common  faults,  of  mis- 
reciting  witnesses,  quoting  precedents  or  books  falsely,  or  as- 
serting anything  confidently  by  which  ignorant  juries,  and  weak 
judges  are  too  often  wrought  upon."  Chief  Justice  Sharswood, 
of  the  Supreme  Court  of  Pennsylvania,  in  one  of  his  lectures  on 
the  Aims  and  Duties  of  the  Profession  of  the  law,  delivered 
V)efore  the  law  class  of  the  University  of  Pennsylvania,  in  quot- 
ing Sir  Matthew  Hale's  view,  says:  **One  such  false  step  in  a 
young  lawyer  will  do  him  an  injury  in  the  opinion  of  the  bench 
and  of  his  professional  brethren,  which  it  will  take  years  to  re- 
<leem,  if,  indeed,  it  ever  can  be  entirely  redeemed."  The  writer 
onCQ  heard  a  lawyer  read  and  insist  on  a  proposition  contained  in 
tlie  opinion  of  a  dissenting  judge,  without  ever  disclosing  that 
the  majority  of  the  court  was  opposed  to  that  view  in  that  very 
case,  and  therefore  opposed  to  his  client's  recovery.  An  iiiv 
stance  is  narrated  of  a  lawyer  w^ho  admitted  to  the  court  that  he 
liad  made  orally  a  certain  agreement  with  adversary  counsel,  but 
stood  upon  his  riglits  to  insist  upon  the  rule  requiring  the  agree- 
ment to  be  in  writing — a  claim  which  the  court  was  compelled  re- 
luctantly to  allow.  The  client  gained  his  case — the  lawyer  im- 
jxTiled  his  standing  before  his  judges.  Victory  purchased  at 
the  price  of  perfidy  is  dearly  bought. 

Ill  passing,  allow  me,  w'ithout  disparaging  the  eqiml  claims 
<ii  other  sections,  to  recognize  and  record  the  high  professional 
-tanding  Avhich  the  lawyers  of  the  Savannah,  Augusta  and  Ma- 
<.H)n  Bars  have  uniformlv  maintained. 
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The  word  of  some  lawyers^  once  given  and  received^  has,  with 
I  hem  at  hasty  the  obligatory  force  of  a  statute. 

Another  duty  which  the  lawyer  owes  to  the  court,  is  to  main- 
tain it3  dignity  and  authority.  An  equal  temper,  under  an  ad- 
verse ruling,  and  a  gentlemanly  forbearance  even  under  the 
l)rovocation  of  irritableness  upon  the  part  of  the  bench,  is  a 
prime  grace  in  the  advocate.  The  judges  mean  well.  They  are 
frequently  overtaxed.  They  aro  subject  to  weariness,  as  other 
bread-winners  are.  They  are  entitled  to  the  confidence,  consid- 
eration and  forbearance  of  the  gentlemen  of  the  bar  over  whom 
they  exercise  authority,  and  over  whom  they  might  legally  ex- 
cise a  much  more  autocratic  authority  if  they  would.  Let  it 
be  remembered  that  Georgia  has  never  had  on  the  woolsack  a . 
corrupt  judge.  Overworked,  underpaid,  often  sore  pressed  to 
maintain  their  families  in  moderate  dignity,  the  stain  of  cor- 
ruption has  never  marred  the  purity  of  the  ermine  they  wear. 

Lord  Campbell  declared  that  ^^it  is  rather  difficult  for  a 
judge  altogether  to  escape  the  imputation  of  discourtesy  if  he 
properly  values-  the  public  time ;  for  one  of  his  duties  is  *to 
render  it  disagreeable  to  counsel  to  talk  nonsense.'  "  Another 
judge  adds :  **Re?pcctful  submission,  nay,  most  frequently,  eveai 
cheerful  acquiescence  in  a  decision,  when,  as  is  most  generally 
the  case,  no  good  result  can  grow  to  his  cause  from  any  other 
course,  is  the  part  of  true  wisdom  as  well  as  civility.  An  ex- 
<*('ption  may  be  noted  to  the  opinion  of  the  bench,  as  easily  in  an 
agreeable  and  polite,  as  in  a  contemptuous  and  insulting  man- 
ner."    (Sharswood's  Legal  Ethics,  p.  53.) 

Counsel  sJiould  seel:  no  private  interview  with  the  judge  with 
a  view  to  influencing  hi^  judgment,  but  all  should  be  done 
openly  and  frankly,  as  considerations  of  honorable  self-respect 
suggest,  and  due  respect  to  the  person  of  the  judge  himself  im- 
peratively require.  Judges  should  themselves  i)olitely  but 
firmly  rebuke  the  first  approaciies  of  counsel,  who,  under  the 
iruise  of  social  attention,  or  other  indirect  means,  endeavor  to  im- 
press their  views  in  a  pending  case.  One  or  more  such  rebukes, 
kindly  administered,  will  fix  the  character  of  a  judge,  and  set 
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the  tone  of  the  bar  in  reference  to  this  important  matter.  What 
Chief  Justice  Sharswood  says  in  this  connection  is  so  judicious 
that  it  is  deemed  worthy  of  preservation  in  this  report.  Ilv 
says:  "Another  plain  duty  of  counsel  is  to  present  everything 
in  the  cause  openly  in  the  course  of  the  public  discharge  of  hi?' 
duties..  It  is  not  often,  indeed,  that  gentlemen  of  the  bar  so  fai- 
forget  themselves  as  to  attempt  to  exert  privately  an  influence 
upon  the  judge,  to  seek  private  interviews,  or  take  occasional  oj)- 
portunities  of  accidental  or  social  meetings  to  make  ex  part  ' 
statements,  or  to  endeavor  to  impress  their  views.  They  know 
that  such  conduct  is  wrong  in  itself  and  has  a  tendency  to  im- 
pair confidence  in  the  administration  of  justice,  which  ought 
not  only  to  be  pure  but  unsuspected.  A  judge  will  do  right  to 
avoid  social  intercourse  with  those  who  obtrude  such  unwelcome 
matters  upon  his  moments  of  relaxation." 

4.  A  lawyer  owes  his  utmost  fidelity  to  the  client  who  entrants 
to  him  the  duty  of  securing  the  protection  of  his  character,  per- 
son or  estate.  He  does  not  sell  himself  to  his  client  He  owes 
him  no  duty,  the  performance  of  which  would  violate  his  own 
conscience,  or  induce  him  to  lend  his  assistance  to  the  doing  of 
an  immoral  or  disreputable  act.  He  does  not  contract  to  abuse 
his  adversary,  or  witnesses,  or  to  exhibit  a  disrespectful  or  in- 
sulting bearing  toward  opposing  counsel.  It  is  a  stainless  plume 
he  wears  into  the  thick  of  the  fray,  and  its  purity  is  itself  on^ 
of  his  most  effective  weapons.  The  indiscriminate  abuse  of  wit- 
nesses is  a  common  evil  and  deserves  strong  condemnation. 
Nothing  touches  the  public  so  nearly  in  the  administration  of 
justice,  produces  such  enduring  irritation  and  exasperation,  as 
the  unneccwssary  and  unjust  laceration  of  the  feelings  of  a  busi- 
ness man  whose  only  offense  is  that  he  stated  the  truth  as  he^ 
understood  it,  and  wlio  cannot  be  made  to  feel  any  responsibility 
for  its  exciting  the  ire  and  evoking  the  reckless  vituperation 
of  a  hired  advocate,  whose  only  motive  can  be  the  gratification 
of  the  basest  passions  of  a  weak  jury,  or  the  unreasoning  malico 
of  a  vengeful  client.  The  cases  are  rare  indeed,  where  a  great 
man,  who  is  also  a  good  man,  at  the  bar  feels  called  upon  to  en- 
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gage  in  discourteous  or  inconsiderate  speefcli  toward  the  court, 
opposing  counsel  or  the  witnesses  on  the  other  side.  But  while 
this  is  true,  he  enjoys  the  confidence  of  his  client.  He  has  ac- 
<*epted  his  cause,  and  owes  to  him  the  utmost  fidelity.  All  of  his 
industry,  his  learning,  his  logic,  his  eloquence,  his  coolness  and 
nerve  in  battle,  and  it  may  be  added,  all  the  influence  and  power 
that  a  lofty  character  and  a  gentlemanly  demeanor  entitle  him 
to  exert  upon  the  court  and  jury,  he  is  under  contract  to  em- 
ploy in  the  service  of  his  client.  He  is  the  sacred  and  the  secret 
repository  of  his  client's  affairs  of  a  legal  nature,  often  of  his 
most  important  concerns,  and  his  bearing  toward  his  client  ought 
to  be  of  such  a  nature  as  to  insure  and  secure  his  respect  and  con- 
fidence in  a  relation  terminable  only  by  death. 

Wolsey's  prayer  on  the  accession  of  Sir  Thomas  More,  may 
be  not  irreverently  breathed  over  the  truly  useful  lawyer: 

"  May  he do  Justice, 

For  truth's  sake,  and  his  conscience ;  that  his  bones 
When  he  has  run  his  course,  and  sleeps  in  blessings, 
May  have  a  tomb  or  orphan's  tears  wept  on  him.'' 

"What  has  been  above  stated  is  to  be  understood  and  accepted 
i\s  an  expression  of  my  own  personal  views,  for  which  the  other 
members  of  the  committee  are  in  no  wise  responsible,  no  other 
member  of  the  committee  being  present,  and  your  chairman  hav- 
ing had  no  opportunity  to  submit  this  report  to  tlieir  inspection 
or  to  receive  their  suggestions  or  criticisms  thereon. 

Respectfully  submmited, 

Howard  Van  Epps, 
Chairman. 

[Note. — Those  who  desire  to  pursue  this  subject  further  would  do  well 
to  read  Judge  Sharwood^s  little  book  on  Legal  Ethics,  to  which  I  have 
several  times  alluded  in  this  report.  It  would  be  well  if  that  work  were 
made  a  text-book  in  Law  School,  and  elsewhere,  where  young  gentle- 
men are  being  fitted  for  the  Bar.  ] 
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DELAYS  AXD  TECIOICALITIES  IX  THE  ADMIX IS- 
TRATIOX  OF  JUSTICE. 


Paper  by  REUBEN  R.  ARNOLD,  op  Atlanta. 


Xo  system  by  which  governmeut  metes  out  justice  through 
the  agency  of  courts  has  ever  been  found  perfect.  Xeither  the 
wisdom  of  the  ancients  nor  that  of  the  present  wonderful  agc^ 
has  been  able  to  devise  any  plan  by  which  the  attempt  to  ad- 
minister justice,  according  to  law,  can  in  every  case  be  dcaic^ 
without  delay  or  hardship.  Xecessarily,  any  system  of  law- 
which  undertakes  to  regulate  the  conduct  of  all  the  members  of 
a  community  must,  as  a  result  of  unifonnity,  operate  unjustly 
in  particular  cases.  All  that  we  see  around  us  in  nature  is  the 
result  of  law,  and  in  its  uniform  and  impartial  operation  no  con- 
dition of  worldly  power  is  respected;  its  heavy  hand  is  laid 
equally  on  prince  and  peasant.  All  death  in  nature  results  from 
the  transgression  of  some  law,  wdsely  devised  for  some  great, 
final  purpose,  but  operating  in  the  particular  instance,  so  far  as 
our  finite  minds  may  be  able  to  see,  without  apparent  reason 
or  justice.  It  is  not  the  purpose  of  this  paper  to  decry  against 
the  observance  of  those  rules  which  conduce  to  certainty,  accu- 
racy, and  the  obtaining  of  truth  from  the  best  sources,  in  the 
administration  of  law,  but  in  a  hasty  manner  to  make  sugges- 
tions about  some  matters  which  seem  to  me  to  encumber  and  fetr 
ter  the  law    and  to  obstruct  the  attainment  of  justice. 

Those  matters  which  mainly  delay  and  defeat  justice  in  our 
courts  are  matters  wholly  of  j)rocedure  and  practice.  Little  ob- 
jection can  be  made  to  the  rules  of  law  governing  the  substan- 
tial rights  of  litigants.     They  are  the  re^^ult  of  the  accumulated 
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wisdom  of  the  ages,  and  have  been  refined  upon  and  changed  to 
suit  the  ever-varying  conditions  of  humanity.  The  object  of  prac- 
tice and  procedure  should  be  to  enable  us  to  get  as  simply  and 
rapidly  as  possible  to  those  rules  of  law  which  govern  a  case  upon 
its  merits.  Too  often,  I  regret  to  say,  these  rules  are  made  an 
instrument,  not  to  arrive  speedily  at  the  justice  of  the  case,  but 
to  delay,  and  in  many  cases  to  defeat  justice  altogether. 

It  would  seem  that  the  greater  part  of  the  time  of  the  courtvS 
should  be  taken  up  in  considering  the  merits  of  cases.  Without 
having  made  any  special  examination,  I  will  venture  to  state  tliat 
the  majority  of  questions  raised  in  the  cases  which  appear  in  the 
last  ten  volumes  of  the  Georgia  Reports  are  questions  apart  from 
the  merits  of  the  controversy,  and  relate  to  practice,  procedure, 
evidence  and  pleading.  The  time  of  the  court  which  should  be 
expended  in  dealing  out  justice  upon  the  merits  of  the  case  is 
wasted  on  trifles,  upon  the  question  of  whcfther  the  party  got 
into  court  exactly  right;  whether  he  could  amend  a  clumsy  dec- 
laration and  set  up  the  truth,  or  whether,  because  the  declara- 
tion is  inartistically  drawn,  the  court  can  never  hear  the  trutli 
of  the  case,  whether  the  case  ought  to  have  been  continued,  or 
whether  the  judge  in  his  instructions  to  the  jury  deviated  a  hair's 
breadth  from  technical  abstract  law,  when  no  injury  could  pos- 
sibly result,  or  whether  a  witness  was  allo\ved  to  testify  to  an  im- 
material opinion.  These,  and  other  like  questions  and  trifles, 
vex  and  worry  the  courts  to  such  an  extent  in  many  cases  as  t/> 
r)l)?cure  and  conceal  the  real  issues. 

The  common  cry  about  the  delay  in  the  administration  of 
criminal  justice  is  not  well  founded.  There  is  little  danger  of  a 
failure  of  justice  in  a  criminal  case  where  the  accused  is  in  jaU 
and  is  imder  mdictment.  His  person  is  securely  held  to  answer 
the  court's  sentence.  Criminal  ca^^es  are  triable  at  the  terra  at 
which  the  indictment  is  found.  Tliere  is  no  six-months  impar- 
lance term,  as  there  is  in  civil  cases.  The  indictment  is  suffi- 
ciently technical  if  the  offense  is  described  in  the  language  of 
the  Code.  The  courts  invariably  give  way  to  the  trial  of  crim- 
inal cases.  The  real  trouble  is  in  the  administration  of  civil 
justice,  and  that  is  where  delay  and  technicality  ^g|id^|j^9^le 
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There  is  a  distinction  between  those  rules  regulating  procf^<l- 
iire  and  practice  which  have  some  great  policy  behind  them,  and 
those  which  are  without  reason,  except  that  they  are  a  heritage 
from  former  times.  Necessarily  there  must  be  rules  regulating 
the  conduct  of  parties  in  court.  That  system  of  procedure  is 
best,  however,  which  has  the  simplest  rules.  A  plain  statement 
of  the  case,  free  from  formality,  and  a  plain  statement  of  the 
<lefense,  likewise  free  from  formal  statement  should  be  the  plead- 
ings, and  these  we  now  have  in  a  measure  in  the  Neal  Act.  And 
this  brings  me  to  the  first  great  reform  that,  in  my  judgment, 
should  be  made  in  the  pleading.  Our  Code  breathes  a  liberal 
spirit  towards  amendment  It  allows  amendment  to  any  extent^ 
with  only  the  limitation  that  no  new  party  shall  be  brought  in, 
nor  shall  any  new  cause  of  action  be  introduced;  but  these  two 
limitations  on  the  right  to  amend  have  been  so  construed  by  the 
courts  as  to  almost  emasculate  the  provisions  of  our  amendment 
law  and  render  them  little  better  than  useless.  A  just  demand 
should  not  be  defeated  by  the  defective  statement  of  it  by  an  at- 
torney. Substance  should  not  give  way  to  form.  It  ought  to  be 
enough  that  the  general  nature  of  the  claim  is  stated  in  the  pe- 
tition; that  the  transaction  complained  of  is  actionable;  that  the 
defendant  has  legal  notice  of  it  by  service,  and  that  the  court  ha^ 
jurisdiction.  If  this  be  the  case  the  law  should  allow  any 
amendment  which  relates  to  the  transaction  referred  to  in  the 
declaration,  even  if  it  does  make  legally  complete  a  defective 
cause  of  action,  and  even  if  it  makes,  in  a  legal  sense,  a  new 
])arty.  Can  any  sensible  man  say,  calmly,  why,  with  a  prayer  to 
the  court  to  have  his  rights  meted  out  to  him,  with  the  defend- 
ant served  with  the  court's  process,  and  before  it  to  have  his 
rights  determined,  the  court  should,  with  a  microscopic  eye,  look 
at  the  declaration,  construe  it  against  the  pleader,  and  if  some 
link  in  the  chain  of  facts  which  makes  up  the  case  be  left  out, 
refuse  to  allow  it  to  be  supplied  because  it  would  make  a  new 
<'auso  of  action^  What  trifling  with  human  rights!  Of  course, 
the  same  liberality  should  be  allowed  in  amending  the  defense 
in  the  case.    It  is  not  meant  to  sav  that  when  substantial  amend- 
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ments  are  brought  in,  the  case  should  proceed  to  trial  without 
l>ogtponement,  if  surprise  is  occasioned.  On  the  contrary,  the 
court  should  be  clothed  with  the  broadest  discretion  to  grant 
postponements  to  such  time  as  is  reasonable  to  allow  the  parties 
to  meet  the  new  issues. 

Not  only  should  amendments  be  allowed  which,  while  relat- 
ing to  the  transaction  declared  on,  introduce  technically  a  new 
cause  of  action,  or  a  new  party,  but  the  plaintiff  should  be  al- 
lowed to  bring  in  any  other  claim  against  the  defendant  of  the 
same  general  nature  with  that  declared  on,  whether  it  grew  out 
of  the  same  identical  transaction  or  not.  There  is  no  sense  in 
allowing  a  plaintiff  to  originally  join  two  or  more  causes  of  action 
against  the  same  defendant,  sounding  in  contract  or  tort,  and  not 
in  allowing  him  subsequently  to  bring  in  the  same  matter. 
Here  again  the  court  should  have  power  to  grant  a  reasonable 
postponement.  If  the  several  distinct  matters  declared  on  in  an 
original  declaration  could  be  tried  together,  they  could  as  well 
be  so  tried  if  brought  in  by  an  amendment.  So  far  had  the 
pendulum  swung  against  the  allowance  of  amendment  up  to  the 
time  of  the  Ellison  decision  in  this  State,  that  there  was  scarcely 
a  conceivable  amendment,  outside  of  a  mere  change  in  names, 
or  dates,  or  similar  small  things,  that  was  not  held  to  create  a 
new  cause  of  action.  It  was  argued  that  as  the  declaration  stood, 
when  demurred  to,  it  made  no  cause  of  action,  that  it  required 
an  amendment  to  complete  the  case,  ana  that,  therefore,  this 
made  a  new  and  distinct  cau/^e  of  action.  By  this  narrow  process 
of  reasoning,  the  very  spirit  of  the  law  of  amendment  was  throt- 
tled. Our  Supreme  Court  revolted  against  it  in  the  case  of  Elli- 
son against  Georgia  Eailroad,  87th  Ga.,  p.  691,  and  it  is  to  be 
hoped  that  the  principle  there  laid  down  will  be  adhered  to  and 
extended.  The  court  in  the  secocd  head-note  well  states  the  rea- 
sons for  allowing  amendments  in  these  words: 

"Amendment  is  a  resource  against  waste.  It  proceeds  on  the 
principle  that  it  is  better  to  preserve  what  has  been  done  and  im- 
prove on  it  than  to  throw  it  away.    There  is  as  much  reason  for 
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correcting  important  defects  as  the  less  important,  and  those  of 
substance  as  those  of  form." 

But  as  long  as  the  linutation  remains  in  our  statute  that  no 
amendment  shall  introduce  a  new  cause  of  action,  or  bring  in 
new  and  distinct  parties,  there  Avill  be  uncertainty  and  hair-split- 
ting distinctions  over  the  allowance  of  amendments.  The  whole 
thing  should  be  swept  away  by  one  broad  statute,  allowing  any 
amendment,  whether  of  form  or  substance,  which  is  necessary 
to  complete  the  cause  of  action  evidently  aimed  at,  or  intended 
to  be  declared  upon,  by  the  pleader.  Indeed,  our  pres^it  law  is 
narrower  than  the  common  law  which  allowed  new  counts  to  be 
added  by  amendment.  See  1  Tidd's  Practice,  697-698.  And  this 
principle  of  universal  amendment  should  apply  to  all  bonds  and 
appeals;  affidavits  which  begin  proceedings,  and  every  conceiv- 
able proceeding  in  court,  whether  original  or  otherwise.  Xo 
hardship  can  possibly  result  if  the  court  is  clothed  with  the  dis- 
cretion to  grant  postponements.  What  waste  will  be  prevented, 
what  precious  time  of  the  courts  taken  up  in  going  partly 
through  with  cases  will  be  preserved  and  made  of  use.  How 
many  cases  will  be  saved  the  bar  of  the  statute  of  limitations. 
How  many  cases  of  admitted  legal  rights  will  be  preserved.  Jus- 
tice should  not  be  sacrificed  to  symmetry  in  procedure. 

But  it  is  said  by  some  that  strict  pleading  and  procedure  make 
good  lawyers.  I  deny  it.  It  makes  narrow  lawyers;  law^yers 
without  breadth.  And,  much  as  we  may  regret  it,  justice  is  not 
entirely  administered  for  the  benefit  of  lawyers,  and  we  ought 
to  recognize  it.  But  it  ^^dll  make  better  lawyers,  greater  law- 
yers, broader  la^vye^B,  when  they  reach  for  the  merits  of  a  con- 
troversy rather  than  the  side  issues  and  the  trifles.  Good  law- 
yers will  be  in  as  much  demand  as  ever.  Lawyers  will  prosper 
when  the  courts  reach  rapid  and  substantial  results.  The  result 
will  be  that  when  a  lawyer  is  employed  in  a  case,  instead  of  un- 
dertaking to  manage  it  so  as  to  acquire  some  technical  advantage, 
he  will  recognize  at  once  that  the  case  will  be  tried  upon  its 
merits.  One  great  step  towards  the  attainment  of  justice  will 
have  been  made  when  all  quibbling  about  the  limitations  upon 
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the  right  to  amend  is  forever  set  at  rest  by  removing  them. 
Honest  cases  should  not  suffer  because  of  mistakes  of  counsel,  if 
the  court  can,  without  inconvenience  or  injustice,  remedy  the 
mistake.  As  has  been  said  by  one  law-writer,  the  court-house  is 
not  a  gladiatorial  arena,  in  which  the  gladiators  contend  for 
points,  in  the  persons  of  the  lawyers,  with  the  judge  occupying 
the  position  of  referee. 

To  hurry  on  to  other  subjects.  Delays  beget  technicalities, 
and  technicalities  beget  delays.  Take  this  one  subject  of  amend- 
ment. By  a  technical  construction  of  the  law  an  amendment  is 
not  allowed.  The  case  is  dismissed.  There  in  court  sits  the 
plaintiff,  with  his  demand  against  the  defendant.  Suppose  it  is 
a  just  one.  The  defendant  knows  exactly  the  nature  of  the 
claim,  notwithstanding  his  lawyer  argues  to  the  court  that  it  is 
not  well  stated.  The  court  knows  the  exact  nature  of  the  case, 
notwithstanding  his  learned  mind  may  not  admit  that  it  is  stated 
with  legal  sufficiency.  The  jury  is  there  to  deal  out  justice  on 
the  facts;  but  because  of  some  want  of  technical  conformity  to 
the  law,  some  leaving  out  of  a  date,  some  failure  to  allege  juris- 
dictional facts,  or  to  clearly  state  the  obligation  the  defendant 
was  under,  or  the  breach  of  it  by  him,  the  case  goes  out  of  court, 
and  if  the  plaintiff  would  have  justice  must  be  brought  over 
again.  But  suppose  the  plaintiff's  counsel  had  so  defectively 
stated  his  case  as  to  make  legally  no  cause  of  action  at  all,  and 
so  that  the  real  case  would  not  be  a  renewal.  The  statute  of 
limitations  might,  in  the  meantime,  have  interposed  and  barred 
his  right,  and  thus,  not  only  is  justice  delayed,  but  absolutely,  in 
a  case  where  the  whole  truth  is  known  by  all  the  parties,  where 
the  demand  is  perfectly  understood,  where  the  transaction  in- 
tended to  be  declared  upon  is  perfectly  clear,  justice  is  outraged, 
by  the  denial  to  this  man  of  his  rights.  The  law  should  not  be 
do  dull,  so  blind,  as  not  to  know  and  see  as  much  as  any  ordinary 
citizen  would  imderstand  from  a  statement  made  out  of  court 
Surely,  gentlemen  of  the  bar,  no  other  business  could  run  on  a 
principle  which  wasted  its  resources  in  such  a  way.  The  uni- 
verse could  not  run  upon  any  such  principle.    The  planets  could 
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not  revolve  in  their  courses  around  the  sun,  if  such  trifles,  if 
such  slight  jars,  could  throw  them  forever  and  eternally  out  of 
their  orbits.  In  every  other  line  of  action  mistakes  are  reme- 
died. If  a  builder,  in  constructing  a  house,  has  his  roof  to  falU 
he  does  not  demolish  the  entire  building,  walls  and  all,  and  then 
begin  the  whole  over  again.  If  a  child  is  bom  maimed,  it  is 
not  put  to  death,  but  our  humanity  demands  that  we  do  our 
best  to  make  it  whole.  Defects  everywhere  are  repaired. 
Nothing  that  we  see  around  us  is  destroyed  for  defects  which 
admit  of  remedy,  much  less  for  trifling  defects. 

Another  gr-eat  thing  in  Oeorgia  which  stands,  an  impassable 
barrier  in  the  way  of  speedy  trials,  is  our  antiquated  six-months 
imparlance  term.  At  the  time  this  six-months  term  became  a 
part  of  our  law,  it  required  months  to  travel  from  here  to  the- 
metropolis  of  the  country;  travel  across  the  Atlantic  involved 
one  quarter  of  a  year;  the  stage-coach  rolled  its  slow  way  along 
the  roads;  the  trackless  forests  were  untouched,  save  by  wild 
beasts  and  ^vilder  men;  straggling  settlements  of  pioneers  hug- 
ged the  seacoast;  a  journey  from  this  coast  through  the  center 
of  the  county  would  have  equalled  for  its  painfid  prc^ess  and 
adventure  a  penetration  of  the  dark  jungles  of  Africa's  inte- 
rior; frail  animal  power  moved  the  world  on  land,  in  manufactur- 
ing, traveling,  carrying  and  communicating.  And  upon  the  sea,. 
mankind  depended  alone  upon  the  fickle  winds.  The  -  six 
monfths .term  was,  amidst  all  these  conditions,  abreast  of  the 
period. 

Biit  times  have  changed.  "What  a  metamorphosis  has  been 
worked- by  the  modern  wizards  who  have  made  captive  the.  very 
elements;-  who  have  reduced  the  lightning  to  subjection,  and 
made  it  their' .willing  slave  to  quicken  the  earth's  intelligence; 
who  have  harnessed  the  giant,  steam,  to  ponderous  monsters  of 
iron,  which  traverse  the  earth  with  tlie  hurricane's  speed,  and 
stopping  not  at  the  ocean,  have  made  its  watery  wastes  the  easy 
instrument  to  bring  the  east  and  the  west  together,  and  to  make 
as  one  the  distant  nations  of  the  earth..  Where  once  roamed 
the  red  man  in  the  silent  forest  now  are  heard  the  hum  of  the* 
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factory  and  the  whistle  of  the  locomotive;  where  once  were  scat- 
tered huts  now  stand  the  towering  buildings  of  the  great  city. 
Now,  the  titanic  forces  of  nature,  chained  and  driven  by  the 
mind  of  man,  flash  our  thoughts,  and  speed  our  commerce,  and 
fight  our  wars  with  such  engines  of  destruction  that  the  physical 
brawn  and  muscle  which  once  moved  and  dominated  the  earth, 
-even  the  legions  of  Home,  would  be  as  feeble  in  opposition 
as  a  sparrow  against  an  eagle,  a  child  against  a  giant 

But,  in  spite  of  all  these  changes,  the  appearance  term  re^ 
mains  with  us.  It  is  about  as  appropriate  now  as  constructing 
a  magnificent  vestibuled  train,  placing  it  upon  a  track  which 
<?ould  withstand  a  speed  of  sixty  miles  an  hour,  and  hitching  up 
to  it,  as  the  motive  power,  a  team  of  oxen. 

Nobody  can  defend  it;  nobody  has  ever  undertaken  to  defend 
it  To  delay  justice  is  to  defeat  it.  Every  lawyer  knows  the 
danger  of  delay  in  a  lawsuit.  Witnesses  die.  Recollections 
fade.  Parties  become  insolvent  and  a  thousand  other  things  in- 
terpose themselves,  by  the  mere  lapse  of  time,  against  just  re- 
sults. Originally,  what  was  called  the  imparlance  term  in  the 
common  law  courts  of  England  was  for  the  purpose  of  staying 
the  proceedings  while  the  parties  had  a  chance  to  settle,  as  well 
Bs  to  plead.  This  reason  is  ridiculous.  Most  litigants  do  not 
go  into  court  until  the  settling  stage  is  past  He  wants  to  liti- 
gate. The  only  just,  the  only  sensible  reason,  for  any  delay  of 
the  trial,  is  to  enable  the  parties  to  prepare,  for  it.  Not  only 
should  the  six  months  term  be  abolished,  but  all  terms  of  court 
should  be  abolished.  It  is  an  artificial  institution,  without 
rhyme  or  reason,  which  makes  the  superior  court  lie  dormant, 
as  a  common  law  court,  out  of  term  time.  It  ought  to  be  in  pos- 
session of  all  its  functions  and  powers  at  all  times.  Why  should 
its  power  cease  at  any  time?  What  sense  is  there  in  a  term? 
Why  not  make  a  case  returnable  some  particular  number  of  days 
after  it  is  filed,  require  the  defendant,  within  a  particular  num- 
ber of  days  after  he  is  sensed,  to  file  his  defense,  make  the  case 
ripe  for  trial  a  certain  number  of  days  after  the  defense  is  filed, 
imd  invest  the  judge  with  discretion,  if  either  of  the  parties  ap- 
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ply  to  him  and  give  sufficient  reasons,  to  postpone  it  to  some 
further  reasonable  time.  Of  course,  in  the  sparsely  settled  coim- 
ties  of  the  State,  where  court  cannot  be  held  over  twice  a  year, 
the  courts  could  finish  the  business  at  semi-annual  sittings,  hear- 
ing in  the  meantime  any  case  of  special  urgency.  Abolish  terms 
altogether.  Abolish  the  return  term  especially^  In  the  city  of 
Atlanta  the  delay  resulting  from  this  six-months  tenn  was  so  in- 
sufferable that  in  our  two  city  courts,  where  a  vast  volume  of 
business  is  transacted,  we  have  a  term  every  sixty  days.  All 
cases  are  triable  at  the  first  term.  There  is  no  imparlance  term, 
and  the  system  has  worked  so  admirably  that  the  superior  court 
tries  but  few  cases  in  which  it  has  not  exclusive  jurisdiction, 
under  the  Constitution.  The  stagnation  which  resulted  from 
the  old  system  made  it  so  that  our  courts  were  little  aid  to  the 
business  world.  A  court  which  could  not  give  a  judgment  on  a 
plain  note,  in  case  of  no  defense,  under  six  months  and  twenty 
days,  would  be  of  very  little  help  to  anybody,  so  little,  in  fact, 
that  parties  would  sacrifice  their  demands  at  ruinous  reductions 
rather  than  risk  the  delay,  and  the  consequent  dangers  attending 
it.  Right  here  let  me  say  tliat  noarly  every  State  in  tlie  union  has 
this  quick  procedure  except  Georgia.  It  is  impossible  to  under- 
stand why  a  State,  otherwise  as  progressive  as  our  State,  which 
has  freed  married  women,  which  has  removed  the  disqualifica- 
tion of  witnesses  for  interest,  which  has  abolished  the  distinction 
between  law  and  equity,  why  a  State  otherwise  so  progressive 
should  retain  this  awful,  this  staggering,  this  senseless  statute 
upon  its  books.  That  there  may  be  some  who  will  defend  this 
term  I  cannot  doubt.  Any  existing  thing,  which  is  hoary  with 
age  will  find  its  defenders.  But  an  institution  which  is  without 
reason  cannot  and  ought  not  to  stand.  If  our  law  provided  for 
the  disqualification  of  witnesses  for  interest,  or  allowed  the  mar- 
ital rights  of  the  husband  still  to  attach  to  the  wife's  property, 
practically  enslaving  the  wife,  or  allowed  the  husband,  as  at 
common  law,  still  to  chastise  his  wife  with  a  rod  no  larger  than 
his  thumb,  I  have  no  doubt  some  would  defend  it  and  really 
and  honestly  believe  themselves  right.    The  attachment  of  some 
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of  our  lawyers  for  antiquated^  senselees  laws  is  a  kind  of  fetish 
worship,  a  sort  of  blind  adoration.  I  believe  if  an  earnest  ef- 
fort was  made  in  the  legislature  to  repeal  it,  that  there  would  be 
no  trouble  whatever  to  do  it.  The  general  notion  that  it  would 
be  difficult  to  repeal  it  is  largely  imaginary.  There  has  never 
been  any  real,  live,  earnest  effort  to  do  so.  No  man  on  the  floor 
of  the  legislature  could  give  a  sensible  reason  against  the  repeal 
of  this  law. 

The  next  fruitful  source  of  delay,  and  one  which  clogs  our 
Superior  and  Supreme  courts  with  trash,  is  the  great  solicitude 
which  our  law  exhibits  in  allowing  the  review  of  any  case,  no 
matter  how  small  or  trifling,  and  no  matter  how  unimportant  the 
questions  involved.  The  smaller  the  case  the  greater  solicitude 
our  law  seems  to  have  for  granting  facility  of  review.  An  or- 
dinary litigant,  in  the  superior  court,  with  a  case  involving  ten 
thousand  dollars,  has  only  the  right  to  take  his  case  to  one  court 
of  review,  the  Supreme  Court;  but  a  litigant  in  a  justice's 
court,  over  a  five-dollar  hog  transaction,  has  double  the  right 
of  having  his  case  reviewed.  The  justice  court  litigant  not 
only  has  the  right  to  have  his  case  twice  reviewed  upon  errors  of 
law  by  the  Superior  and  Supreme  Courts,  but  he  has  the  right 
to  two  trials  upon  questions  of  fact  alone.  The  right  to  review 
is  given  in  Georgia  in  inverse  ratio  to  the  importance  of  the 
case.  Surely,  the  justice  court  litigant's  right  of  review  ought  to 
end  in  the  superior  court,  after  two  trials  on  the  facts.  The  su- 
perior court  ought  to  occupy  the  same  relation  to  the  justice's 
court,  so  far  as  the  right  to  review  is  concerned,  as  the  Supreme 
Court  occupies  to  the  superior  and  city  courts.  Perhaps,  it 
would  be  wise  to  have  a  provision  allowing  the  judge  of  the 
superior  court  to  certify,  if  important  questions  are  involved, 
that  on  account  of  their  importance,  a  bill  of  exceptions  be  al- 
lowed to  the  Supreme  Court.  Again,  cases  in  the  superior 
or  city  courts,  which  involve  small  amounts,  say  under  five  hun- 
dred dollars,  ought  to  rest  satisfied  with  the  final  judgment  of 
these  courts,  unless  the  judge  certifies  that  the  question  is  of  suffi- 
cient importance  to  warrant  a  bill  of  exceptions.    The  great  ma- 


Digitized  by 


Google 


124  18   GEOKGIA   BAR   ASSOCIATION. 

jority  of  the  cases  appealed  to  the  Supreme  Court  involve  noth- 
ing on  earth  but  questions  of  fact  Half  the  time  of  that  court 
is  taken  up  with  useless  arguments  of  counsel  upon  questions  of 
fact.  These  improper  matters  clog  up  the  docket,  and  tihrow  it 
l)ehind  with  its  business.  As  in  the  superior  courts,  so  in  the 
Supreme  Court,  should  terms  bo  abolished,  and  a  case  should  be 
returnable  a  particular  number  of  days  after  the  biU  of  excep- 
tions is  signed.  Frequently  a  delay  of  one  day  in  filing  a  bill  of 
exceptions  causes  a  loss  of  an  entire  term  of  the  Supreme  Court. 
This  should  not  be.  If  the  Supreme  Court  had  small  litigation 
out  of  its  way,  and  was  up  with  its  business  so  that  cases  could 
be  speedily  heard,  cases  might  be  returnable  in  twenty  or  thirty 
days,  in  a  manner  similar  to  the  practice  of  the  Federal  Court  of 
Appeals,  without  all  the  loss  of  time  involved  in  getting  to  a 
particular  term. 

Another  matter  which  needs  attention  is  the  continuance  of 
cases  for  slight  causes;  the  granting  or  refusing  of  continuances 
or  postponements  ought  to  be  vested  absolutely  and  without  limi- 
tation in  tlie  discretion  of  the  trial  judge.  Time  and  again  have 
we  all  seen  motions  to  continue  which  came  up  to  the  technical 
requirements  of  the  law  for  the  granting  of  continuances,  in 
which  it  is  perfectly  apparent  that  the  motion  is  made  for  delay 
and  that  no  injustice  whatever  would  be  done  by  compelling  a 
trial  to  be  had;  yet  in  such  cases  the  court  is  powerless,  with  all 
the  parties  before  it,  to  go  to  trial.  There  are  so  many  things 
which  are  present  to  the  eye  and  mind  of  the  trial  judge  upon  aii 
occasion  like  this,  and  which  cannot  be  reviewed,  that  his  judg- 
ment ought  not  to  be  the  subject-matter  of  review.  Continuances 
of  cases  for  the  absence  of  a  witness  whose  evidence  is  only  cumu- 
lative, or  to  prove  immaterial  facts,  or  where  the  opposite  party 
will  agree  upon  the  testimony  of  the  absent  witness,  ought  not 
to  be  encouraged.  Neither  should  continuances  for  the  absence 
of  counsel,  where  there  are  other  counsel  in  the  case,  or  where 
the  party  has  had  notice  that  his  counsel  would  be  absent  for  a 
sufficient  time  to  enable  him  to  employ  other  counsel,  be  al- 
lowed.   I  have  actually  seen  cases  where  I  suspected  that  lawyers 
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were  employed  for  the  reason  that  they  were  known  to  be  in  bad 
health,  and  could  put  off  the  case  indefinitely.  If  a  motion  to 
continue  is  meritorious,  if  an  injustice  would  really  be  done  by 
forcing  the  parties  to  a  trial,  the  trial  judge  ought  certainly  to  be 
able  to  take  care  of  them.  The  truth  is  that  it  is  so  easy  to  con- 
tinue a  case  in  Georgia  at  the  present  time,  that  it  may  be  con- 
sidered an  entirely  voluntary  act,  and  one  involving  unanimous 
consent,  to  get  an  important  case  to  trial  at  >its  first  call. 

Another  rule  coming  down  to  us  from  tKe  common  law,  which 
blocks  litigatiooi  uselessly,  is  the  rule  requiring  unanimous  agree- 
ment by  juries  in  civil  cases  to  a  verdict.  If  we  are  to  have  trial 
by  jury,  in  the  name  of  common  sense,  let  that  body  decide  the 
matter  by  the  majority,  just  as  all  other  bodies  decide  questions. 
The  majority  of  the  Supreme  Court  can  settle  the  law  upon  any 
disputed  question.  The  majority  of  the  legislature  can  make  new 
laws,  and  repeal  old  ones.  The  majority  of  the  people  can  elect 
those  who  shall  govern  the  whole  people.  Really,  in  every  con- 
ceivable situation,  legal  or  otherwise,  the  majority  controls,  and 
vet,  this  old  relic  of  barbarism  still  remains  a  blot  on  our  law. 
Why  is  an  ordinary  civil  case  more  important  in  its  determina- 
tion than  the  grave  matters  of  public  import  to  which  we  have 
alluded,  which  can  be  decided  in  every  instance  by  majorities? 
Several  of  the  States  of  the  union,  particularly  in  the  northwest, 
have  adopted  statutes  allowing  majorities  of  two-thirds  or  three- 
fourths  of  the  jury,  as  the  case  may  be,  to  make  a  verdict  in  civil 
cases.  By  all  means  this  ought  to  be  the  law  in  Georgia.  It 
would  then  be  out  of  the  power  of  one  ignorant  or  corrupt  or 
obstinate  man  to  stop  the  wheels  of  justice.  In  every  other  con- 
dition of  life  things  come  to  a  result.  It  is  possible  legally  for 
a  case  to  be  tried  one  hundred  times  in  our  trial  courts  before  a 
jury  upon  questions  of  fact  without  any  result  being  reached 
at  all. 

Our  claim  law  needs  remodeling.  The  claimant  should  not 
be  permitted  to  withdraw  his  claim.  After  having  delayed  the 
plaintiff  he  should  be  required  to  meet  the  issue  he  has  made. 
Xor  should  the  claimant  be  allowed,  as  at  present,  to  swear  to  a 
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general  conclusion  that  he  owns  the  property,  or  it  is  not  subject- 
Too  secure  a  cover  for  fraud  is  here  furnished.  The  claim  should 
set  out  the  title  in  about  the  same  manner  as  a  suit  to  recover  the 
property,  and  should  show  wherein  the  claimant's  title  is  superior 
to  the  plaintiff's  right  to  subject  the  property.  Thus,  many  an 
unfounded  claim  might  be  disposed  of,  either  by  ruling  the 
sheriff  for  taking  it,  or  demurrer  at  the  fiiBt  term. 

Many  other  subjects  might  be  discussed,  but  the  limited  time 
allowed  for  this  paper  forbids  entering  upon  the  discussion  of 
them.  Our  rules  of  evidence  might  be  a  little  broader  upon  tiie 
admission  of  testimony.  There  should  be  no  disqualification,  of 
witnesses  for  any  cause.  The  act  rendering  certain  witnesses  in- 
competent on  account  of  the  death  of  the  opposite  party  is  a  step 
in  the  wrong  direction.  While  the  temptation  to  perjury  is  great> 
as  any  man  must  admit,  it  is  no  greater  than  when  a  party  to  a 
case  is  swearing  in  his  own  behalf.  The  true  rule  is,  not  that  the 
temptation  to  lie  shall  disqualify,  but  that  the  temptation  to  lie 
should  be  taken  into  consideration  by  the  jury  in  passing  upon 
the  case.  At  last,  it  is  a  question  of  greater  or  less  temptation* 
and  our  policy  has  been  formally  established  by  the  Evidence 
Act  of  1866  to  open  wide  the  gates,  and  let  everybody  testify,, 
and  let  the  jury  look  at  the  situation  and  say  who  should  be 
given  credit.  No  court  or  legislature  ever  made  a  mistake  in 
taking  the  liberal  side  of  any  question.  Many  cases  fall  through 
because  the  only  witness  who  knows  the  facts  cannot  tell  them 
on  account  of  the  death  of  the  opposite  party.  Think  of  this  fear- 
ful situation,  and  can  any  amount  of  temptation  to  lie,  when  the 
jury  has  all  the  opportunity  to  review  this  temptation  and  give 
it  weight,  make  it  right  to  take  away  the  property  of  even  one 
man  who  has  a  nieritx>rioiis  case  and  who  would  have  told  the 
truth  about  it  ? 

Most  of  the  absurdities  in  our  law  are  handed  down  from  the 
common  law  of  Eaigland,  which  is,  in  the  main,  unsnited  to  our 
present  conditions,  and  which  we  have  so  wisely  and  widely  de- 
parted from  in  many  important  particulars.  The  barbarous  mar- 
ried woman's  law,  the  rule  excluding  witnesses  for  interest,  the 
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rule  against  amendment  at  common  law,  the  rule  requiring 
Tumasmnity  in  jury  verdictB,  the  imparlance  term,  the  law  that 
the  wife's  earnings  belong  to  her  husband,  these,  and  many  other 
absurdities,  are  the  inhearitance  which  comes  down  to  us  from 
the  commoDi  law,  and  I  long  to  see  the  day  when  the  last  vestige 
of  them  is  swept  from  the  books. 
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Paper  by  J.  C.  0.  BLACK,  op  Augusta. 


Of  law,  in  a  general  sense,  it  may  be  said  it  has  God  for  its 
author,  the  universe  for  its  kingdom,  and  order  and  harmony, 
and  truth  and  justice  for  its  objects.  It  rules  the  mineral,  the 
vegetable  and  animal  kingdoms.  It  holds  its  benign  sway  in  the 
realm  of  the  material,  the  intellectual  and  spiritual.  We  find  it 
in  the  dewdrop  that  glistens  on  the  bosom  of  the  blushing  flower 
and  the  great  ocean  with  its  wide  expanse  of  unsounded  depths. 
It  holds  glittering  stars  and  blazing  sims  and  revolving  worlds 
in  their  appointed  places.  The  earth  "was  without  form  and 
void"  until  it  reigned,  and  should  it  cease  chaos  would  follow. 
It  furnishes  a  rule  of  action  for  the  worm  that  crawls  in  the 
dust  and  the  imperial  bird  that  soars  with  tireless  pinion  in 
highest  air.  It  preserves  order  on  earth  and  harmony  in  heaven. 
All  intelligences,  angelic  and  human,  are  under  its  dominion.  It 
has  to  do  with  all  affairs,  secular  and  religious,  temporal  and 
eternal.  It  is  in  the  earth  and  sea,  and  air  and  sky.  It  pervades 
all  life  and  without  it  death  would  be  everywhere.  Love  we  are 
told  irt  the  sitnunum  bonum  of  life.  Love  is  greater  than  hope, 
Avhich  has  done  such  mighty  things.  Love  is  greater  than  hope, 
M'hich  sustains  in  trial  and  inspires  the  noblest  endeavor.  Love 
is  eternal,  but  love  is  the  fulfilling  of  law.  "In  the  fullness  of 
time  God  sent  his  Son  into  the  world,  made  of  woman,  made 
under  the  law."  His  life  was  a  life  of  obedience  to  law.  His 
<leath  was  a  vindication  and  satisfaction  of  law.  When  we  would 
see  the  fullest  expression  of  God's  love  for  men,  we  betake  our- 
.•^(4ves  to  the  cross  on  which  the  Saviour  of  men  died.  It  is  no  less 
the  emphatic  and  awful  expression  of  God's  regard  for  law.  The 
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evidence  of  man's  love  to  God  is  conformity  to  his  law.  Under 
the  old  dispensation  obedience  to  law  was  better  than  sacrifice, 
and  the  Psalmist  sang  "The  law  of  the  Lord  is  perfect  converting 
the  soul,"  while  the  great  apostle  of  the  new  declares,  "The  law 
is  our  schoolmaster  to  lead  us  to  Christ."  We  cannot  think  of 
God  as  being  without  authority,  and  this  involves  the  idea  of 
law.  To  strip  Jehovah  of  authority  would  be  to  destroy  his 
power  and  this  would  impair  or  destroy  his  benevolence  and 
goodness.  If  love  most  adorns  his  throne,  law  sustains  it.  The 
very  exercise  of  mercy  and  pardon  presupposes  law.  The  gospel 
does  not  abrogate  law,  it  is  only  another  and  better  law.  As  to 
mere  human  law,  while  it  is  necessarily  imperfect  in  its  enact- 
ment and  enforcement,  what  would  we  do  without  it?  It  is 
indispensable.  Without  it  society  would  be  disorganized,  gov- 
ernment would  cease,  civilization  would  lapse  into  barbarism.  It 
enters  into  all  the  affairs  of  our  everyday  life.  It  abides  with  us 
in  the  home.  It  stands  sentinel  at  the  door  and  protects  from  the 
intrusion  of  the  unwelcome  and  violent.  While  we  sleep  it 
watches.  When  we  awake,  it  is  by  our  side,  and  goes  witli  us 
into  the  highway,  the  field,  the  shop,  the  office  and  the  sanctu- 
ary. It  stimulates  us  in  our  work  by  assurance  that  we  shall 
enjoy  the  products  of  our  labor.  It  protects  us  in  our  amuse- 
ments and  our  worship.  It  has  concern  for  everybody  and  evers* 
interest,  not  only  liberty  and  property,  but  life,  body,  health  and 
reputation.  The  most  needy  are  the  objects  of  its  special  care. 
It  levies  tribute  to  take  care  of  the  destitute  and  helpless.  It 
shields  the  weak  from  the  oppression  of  the  strong.  It  protects 
the  strong  from  the  envy  and  hatred  of  the  weak.  It  confers 
rights  upon  us  before  we  are  born.  It  hovers  over  our  cradle. 
It  guards  us  all  the  way  to  the  grave,  and  even  then  does  not 
abandon  us,  but  lingers  there  to  protect  the  grass  and  flowers 
love  has  planted  from  the  touch  of  desecration.  As  far  as  may 
be  it  is  a  husband  to  the  ^vidow  and  a  father  to  the  orphan: 
Its  ears  will  not  listen  to  falsehood.  Its  eyes  are  not  clouded 
by  partiality  nor  distorted  by  prejudice.  Its  hands  are  a  shield 
for  the  innocent   and  a  rod  for  the  guilty.     Its  feet  tread  the 
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paths  of  justice  and  equity.  It  speaks^  and  its  voice  commands 
what  is  right  and  f oAids  what  is  wrong.  It  tliinks — ^its  under- 
lying principles  are  founded  in  reason.  It  has  feeling — it  makes 
allowances  for  human  passions  and  frailties.  It  has  symathy 
and  is  merciful.  Its  whole  being  rejoices  in  the  truth;  truth 
in  its  entirety — the  whole  truth;  truth  unmixed — ^nothing  but 
the  truth.  The  temple  in  which  it  dwells  should  be  pure;  its 
altars  undefiled^  its  ministers  clean. 

"Justice,  sir,  is  the  greatest  interest  of  man  on  earth.  It  is  the 
ligament  which  holds  civilized  beings  and  civilized  nations  to- 
gether. Wherever  her  temple  stands^  and  so  long  as  it  is  duly 
honored,  there  is  a  foundation  for  social  security,  general  happi- 
ness,  and  the  improvement  and  progress  of  our  race.  And  who- 
ever labors  on  this  edifice  with  usefulness  and  distinction,  who- 
ever clears  its  foundation,  strengthens  its  pillars,  adorns  its  en- 
tablatures or  contributes  to  raise  its  august  dome  still  higher  in 
tie  skies,  connects  himself  in  name  and  fame  and  character  with 
that  Avhich  is  and  must  be  as  durable  as  the  frame  of  human  so- 
ciety." So  spake  Daniel  Webster.  Such  necessary  and  honor- 
able work  is  the  avocation  of  every  true  lawyer.  The  claim  of 
his  profession  to  rank  among  the  most  useful  and  distinguished 
pursuits  that  have  or  can  ever  engage  the  thought  and  stimulate 
the  eflfort  of  man  is  amply  vindicated  by  the  characters  of  those 
who  have  been  its  votaries  and  tlieir  contributions  to  the  well- 
being  and  progress  of  the  race.  They  have  stood  as  the  cham- 
pions of  civil  and  religious  liberty.  Unawed  by  force,  unbribed 
by  station,  they  have  defied  the  power  of  tyrants  and  fearlessly 
defended  popular  freedom.  The  history  of  the  progress  already 
made  in  popular  government  is  luminous  with  their  eloquent 
and  fearless  advocacy,  and  any  assault  upon  it  now  would  awaken 
their  prompt  and  powerful  resistance.  Ever  ready  to  oppose  the 
oppression  of  power,  they  have  been  as  firm  and  unyielding  in 
their  support  of  law  and  order.  In  character,  in  intelligence,  in 
public  spirit,  in  useful  service  to  community  and  state  and 
oountiy,  they  are  foremost.  Venerable  for  its  antiquity,  worthy 
of  the  highest  respect  and  admiration  for  its  history,  the  necessity 
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for  our  profession  springs  from  the  conditions  of  organized  so- 
ciety and  it  must  continue  as  long  as  such  society  exists.  To 
it  in  the  future,  as  in  the  past,  must  be  largely  left,  by  the  un- 
written law  of  common  consent,  the  enactment  and  execution  of 
our  laws,  State  and  Federal,  and  from  the  necessity  of  the  case 
not  only  must  their  construction  devolve  upon  it,  but  the  re- 
f^traints  within  constitutional  limitations,  so  essential  to  the  gen- 
eral welfare  must  be  enforced  by  an  intelligent,  upright,  impar- 
tial, fearless  judiciary  chosen  from  its  ranks.  With  unfaltering 
purpose  we  should  maintain  the  honor  of  our  profession — ^pre- 
serve its  exalted  rank  and  dignity,  and  promote  its  beneficent 
mission.  Its  high  tone  should  never  be  lowered.  It  is  not  a 
trade  for  mere  barter  and  sale.  The  true  lawyer's  office  is  not 
a  shop.  It  is  no  place  for  mere  bargain-counters.  It  is  rather  a 
school  where  he  must,  by  diligent  and  unremitting  study,  quali- 
fy himself  mentally  to  instruct  the  ignorant,  strengthen  the 
weak,  defend  the  oppressed,  prevent  wrongs,  terminate  conten- 
tions, promote  justice,  inculcate  respect  for  and  obedience  to 
constituted  authority,  and  to  do  this,  it  should  also  be  a  shrine 
to  truth  and  right,  at  which  the  spirit  shall  reverently  knpel  and 
on  which  the  heart  shall  offer  its  tribute  of  sympathv  and  love. 
The  lawyer's  avocation  is  a  business,  but  it  is  more  than  that. 
He  must  possess  qualifications  not  demanded  in  other  pursuits. 
These  must  be  ascertained  by  examination  and  duly  certified — 
at  the  threshold  he  is  put  under  the  sanction  of  an  oath,  he  ij 
investjed  with  prerogatives,  and  holds  an  office  which  makes  him 
a  part  and  an  indispensable  part  of  one  of  the  necessary  depart- 
ments of  government.  He  should  not  indulge  in  the  Pharisaical 
pretension  that  he  is  better  than  other  men,  but  to  forget  or  ig 
nore  that,  in  a  sense,  he  is  separated  from  other  pursuits,  how- 
ever necessary  and  honorable,  is  to  lose  the  highest  and  justest 
conception  of  the  rank  and  station  of  his  profession — and  to  drag 
his  calling  down  to  the  level  of  a  mere  business  is  to  degrade  the 
high  office  it  shouldbe  his  pride,  as  it  is  his  duty,  to  honor  and 
exalt.  Who  could  think  of  the  judge  on  the  bench  as  pursuing 
a  mere  business?    Who  would  not  instinctivelv  feel  that  such 
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conception  of  his  station  was  false  and  degrading  ?  He  sits  as  a 
minister  of  justice,  he  is  clothed  with  the  majesty  of  the  law, 
he  represents  the  power  and  sovereignty  of  government.  As  tlio 
mouthpiece  of  the  law,  pronouncing  its  decisions,  he  enters  the 
judgment  by  which  property  is  taken,  liberty  is  restrained,  the 
stigma  of  infamy  as  branded  upk>n  reputation — ^life  itself  is  for- 
feited. Six  men  constitute  the  tribunal  of  last  resort  in  deter- 
mining questions  affecting  the  highest  interests  of  the  more  than 
a  million  and  a  half  people  in  the  State  of  Georgia.  Like  in- 
terest of  seventy-five  or  eighty  millions  of  freemen  are  commit- 
ted to  nine  men.  We  are  accustomed  to  speak  of  the  three  great 
departments  of  our  system  of  government  as  equal  and  coordi- 
nate, but  the  judicial  department  may  declare  null  and  void  the 
joint  work  of  the  other  two.  Neither  the  executive  nor  the 
legislative,  nor  both  combined,  without  flagrant  usurpation  could 
interfere  with  the  judgment  of  a  court  while  it  is  not  only  with- 
in the  province  but  the  solemn  duty  of  a  nisi  prius  court  some- 
times to  set  aside  an  act  which,  after  deliberation  and  discussion, 
has  been  passed  by  one  and  approved  by  another  department  of 
govemnient.  An  upright,  capable,  fearless  judiciary  is  the  last 
hope  of  the  people  for  protection  against  themselves.  The  peo 
pie,  the  source  of  all  power,  wisely  recognize  the  necessity  for  a 
written  constitution  which  shall  set  limits  beyond  which  they 
themselves  cannot  go,  and  in  times  when  tumult  and  passion  sway 
popular  thought  and  feeling,  from  the  bench  alone  must  come 
the  voice  of  supreme  commanding  authority  which  shall  curb  tht^ 
spirit  that  would  override  these  limitations.  That  rights  so  sa- 
cred have  been  so  well  guarded,  interests  so  valuable  so  well 
preserved,  and  power  so  vast  wielded  without  abuse,  is  in  honor 
to  human  nature,  weak  and  imperfect  as  it  is,  and  an  undying 
glor^*^  to  the  profession  which  has  and  must  continue  to  furnish 
the  bench  of  our  country  with  the  men,  who  we  may  confidently 
expect,  as  their  predecessors  have  done,  will  continue  to  8he<i 
luster  upon  their  exalted  stations,  bless  their  country  with  their 
services,  and  achieve  for  themselves  the  highest  distinction.  In 
the  structure  of  our. government  there  is  a  special  court  of  the 
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temple  as  to  whose  ministrations  our  profession  is  the  tribe  froin' 
^vhich  alone  the  priests  who  stand  at  its  altars  must  "be  selected. 
While  the  whole  structure  is  a  temple  where  there  should  be 
some  sense  of  responsibility — some  feeling  of  sacredness  akin  to 
that  which  should  pervade  the  sanctuary  of  the  Lord,  not  ^11' 
who  are  qualified  to  enter  its  precincts  are  admitted  to  its  inner 
<*hamber.  This  is  reserved  for  the  bench  and  bar  and  irom  it 
the  barterers  should  be  driven  as  the  sellers  of  doves  and  money-, 
-changers  were  scourged  from  the  Temple  at  Jerusalem.  No 
^eater  calamity  could  befall  the  State  than  the  infliction  of  an 
incompetent  and  corrupt  bench,  and  the  only  safeguard  against 
this  is  a  competent  and  upright  bar.  The  streajn  cannot  rise 
higher  than  its  source.  We  should  insist  upon  something  more 
than  a  mere  knowledge  of  what  is  in  the  books,  more  than  the 
honesty  which  promptly  pays  over  what  is  collected,  more  than 
zeal  and  fidelity  to  the  client's  cause;  we  must  stand  for  a  high 
tone,  for  exalted  sentiment,  for  lofty  ideal,  for  just  pride.  There 
is  a  spirit  abroad  intensely  and,  I  venture  to  say,  dangerously 
commercial.  It  is  in  our  social  life,  it  has  to  some  extent  in- 
vaded the  church,  while  in  our  political  life  it  places  a  higher 
<»stimate  upon  the  effort  which  secures  a  local  appropriation 
for  a  useless  public  purpose  than  the  enactment  of  good  or  the 
defeat  of  bad  legislation.  One  may  see  the  most  flagrant,  shame- 
less combinations  in  the  House  of  Kepresentatives  of  the  United 
State  Congress  on  the  River  and  Harbor  Bill — a  bill  of  which  it 
has  been  truly  and  aptly  said  the  worse  it  is  the  more  friends 
it  has.  Deaf  to  voices  of  the  pastr— voices  that  come  from  the  his- 
tory and  experience  of  other  peoples,  voices  that  speak  the  sol- 
emn and  emphatic  warnings  of  the  sages  and  statesmen  oi 
our  own  country,  this  spirit  would  trample  upon  the  sentiments 
and  traditions  and  policies  of  centuries,  ridicule  the  principles 
of  the  Declaration  of  Independence,  and  establish  and  maintain 
a  government  without  the  limitations  of  a  written  Constitution, 
which  is  utterly  incompatible  with  our  American  system.  For 
-commercial  gain  it  would  violate  the  plighted  honor  of  the 
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govenuaent,  pledged  by  solemn  treaty.  Such  commercialisiut 
ought  to  have  no  lodgment  in  our  profession.  Here,  as  every- 
where,  the  laborer  is  worthy  of  his  hire.  The  lawyer  is  entitled 
to  adequate  and  honorable  compensation.  He  should  not  de- 
grade his  profession  by  cheapness  nor  corrupt  it  by  covetousness. 
For  his  learning  and  skill,  and  the  time  and  labor  expended  in 
their  acquisition,  he  should  be  compensated,  but  there  is  some- 
thing more  and  better  than  the  income  in  mere  money  it  may 
furnish  him.  We  need  not  reestablish  the  relation  of  patron 
and  client,  which  existed  in  the  early  institutions  of  Kome,  be- 
tween  the  patrician  and  plebeian,  and  bound  the  former  to- 
render  the  latter  assistance  and  protection  in  his  lawsuits  with- 
out compensation.  We  need  not  revive  the  ancient  order  of 
Jurisconsults,  who,  on  public  days  of  market  or  assembly,  walked 
in  the  forum  and  gratuitously  imparted  needful  advice  to  the 
meanest  of  their  fellow  citizens,  or  who,  as  their  years  and  hon- 
ors increased,  at  the  dawn  of  day  seated  themselves  at  home  and 
awaited  the  coming  of  their  clients  without  the  hope  of  reward. 
We  need  not  reenact  the  Cincian  law,  which  prohibited  the  pa- 
tron or  advocate  from  receiving  any  money  or  other  present,  or 
adopt  the  law  of  England,  that  a  counsellor  or  barrister  cannot 
maintain  a  suit  for  his  fees,  but  we  may  profit  by  realizing  that 
the  historian  of  the  Decline  and  Fall  of  the  Empire  tells  of  a  day 
when  "the  noble  art  which  had  once  been  preserved  as  the  sacred 
inheritance  of  the  patricians  was  fallen  into  the  hands  of  freed- 
men  and  plebeians,  who,  with  cunning  rather  than  with  skill  ex- 
ercised a  sordid  and  pernicious  trade." 

If  the  la^vyer's  avocation  is  a  mere  trade, — if  the  quest  of  his 
pursuit  is  only  to  get  money,  let  him  adopt  the  modem  commer- 
cial methods;  let  him  employ  whole  columns  of  newspapers  to  laud 
his  wares,  send  commercial  travelers  on  every  road,  occupy  va- 
cant lots  with  bill-boards  and  utilize  the  gable  ends  of  barns  along 
public  highways.  To  do  so  would  shock  every  sense  of  propriety 
and  decency  in  and  out  of  the  profession. 

The  lawyer's  life,  like  all  life,  has  its  discouragements.  The 
sense  of  responsibility  oppresses.     The  difficulty  of  finding  the 
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truth  in  the  damain  of  facts,  and  the  correct  legal  principles  in 
the  domain  of  law  often  embarasses.  Who  has  not  anxiously 
askedy  not  what,  but  where  is  truth,  and  had  no  answer,  but  the 
echo  of  his  wailing  cry.  "Who  has  not  somietimes  felt  like  ex- 
claiming after  the  most  diligent  research  and  study 

"  Pain  of  doabt,  fatigue,  despair, 
Pain  of  darkness  everywhere 
And  seeking  light  in  vain." 

He  must  imravel  many  a  tangled  web.  He  must  search  a 
whole  day  for  two  grains  of  truth  in  a  bushel  of  error.  He  must 
tax  and  strain  his  mental  and  moral  perception  to  distinguish  be- 
tween truth  and  error  clad  in  its  stolen  garb.  It  is  startling,  dis- 
tressing to  think  how  much  is  undetermined  in  law.  It  would 
seem  that  after  all  these  years,  after  so  much  sedulous  and  in- 
telligent effort,  with  so  many  volumes  of  statues  and  decisions^ 
it  would  not  be  difficult  to  find  the  law  in  any  given  case.  But 
we  all  know  this  is  not  so  and  it  is  discouraging.  It  is  appalling 
and  diBheartening  to  know  how  much  one  ought  to  know  and 
how  little  some  of  us  do  know.  There  are  three  volumes  of 
the  Code  of  Georgia  with  6,036  sections  in  the  first  two  and  1,277 
in  the  last  volume,  an  aggregate  of  7,313,  more  than  one  for 
every  year  since  the  creation  of  the  world,  to  say  nothing  of  the 
countless  annotations  and  the  acts  of  the  legislature  since  the 
adoption  of  the  Code.  When  statutory  law  is  found,  close  atr 
tention  must  be  paid  to  what  it  says,  and  then  it  is  to  be  inter- 
preted, a  cardinal  rule  for  which  is  to  ascertain  the  intention  of 
the  legislature,  something  neither  in  esse  nor  in  posse^  for  a 
case  has  arisen  which  was  never  contemplated,  and  if  it  had  been 
nobody  can  tell  what  the  legislature  would  have  intended.  Nor 
is  the  perplexity  relieved  by  the  other  cardinal  rule  which  con- 
siders the  old  law  and  the  mischief,  for  the  mischief  of  the  old 
IS  often  multiplied  and  complicated  by  the  new.  If  it  were 
possible  to  know  or  to  find  out  all  fche  law  written  in  the  Statutes 
of  Georgia,  we  have  another  body  of  laws.  There  are  the  United 
States  Revised  Statutes  and  the  Congress  in  session  annually  for 
months  at  a  time.    There  are  112  volumes  of  Georgia  Reports,, 
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180  volumes  of  United  States  Supreme  Court  Reports,  to  say 
nothing  of  the  reports  of  the  Districts  and  Circuit  Courts  of  Ap- 
peals and  other  State  Reports,  and  then  there  is  the  list  of  quali- 
fied and  doubted  and  criticized  and  explained  and  overruled 
cases,  and  the  dicta,  and  the  conflicting  decisions.  And  the  end 
is  not  yet.  The  legislature  and  Congress  must  meet,  and  when 
convened  they  seem  to  feel  that  they  are  imder  a  constitutional 
obligation  to  legislate — ^the  courts  must  sit  and  we  can  but  sing^ 
though  in  plaintive  strain,  the  familiar  words  "Still  there  is 
more  to  follow." 

There  is  another  discouragement  very  hard  to  bear.  Some- 
times with  respect  for  the  court,  full  recognition  of  the  fact  that 
he  may  not  be  unbiased,  the  lawyer  irresistibly  feels  with  the 
earnestness  and  strength  of  an  honest  conviction  that  the  law  has 
inflicted  wrong  and  injustice. 

The  lawyer's  life,  like  all  life,  has  its  temptations.  The  undue 
love  of  success,  of  applause,  of  money,  envy,  jealousy,  resent- 
ment, all  these  may  assail  him,  and  he  is  in  constant  need  of  the 
prayer  to  be  felt  in  his  heart  and  uttered  by  his  lips,  lead  mo  not 
into  temptation,  but  deliver  me  from  evil.  But  there  are  en- 
•  oouragements.  lie  may  justly  command  and  enjoy  the  respect 
and  esteem  of  his  fellows;  usefully  and  honorably  serve  his  com- 
munity and  State;  contribute  to  the  intellectual  and  moral  im- 
])rovement  of  society  in  common  with  other  citizens  and  dis- 
charge the  special  functions  to  which  they  are  not  admitted  and 
which  constitute  him  an  officer  of  court  and  a  minister  of  justice* 
The  diligent,  intelligent,  conscientious  pursuit  of  his  profession 
may  bring  him  reward  more  valuable  than  money,  as  the  spirit- 
ual is  more  to  be  desired  than  the  material,  the  enduring  than 
tlie  vanishing,  the  eternal  than  the  temporal.  His  profession 
furnishes  an  incentive  to  the  acquisition  of  the  broadest  and  most 
varied  knowledge  and  learning,  not  only  for  the  mental  enjoy- 
ment it  will  afford  himself  or  the  admiration  its  display  will 
excite  in  others,  but  for  practical  utility.  He  may  absolutely 
need  knowledge  of  the  construction  and  operation  of  a  common 
piece  of  machinery  or  some  ancient  lore,  and  may  usefully  em-^ 
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])loy  the  highest  classical  learning.  He  may  enter  every  realm 
of  knowledge,  not  for  thorough  exploration,  but  on  short  ex- 
cursions, encouraged  by  the  hope  that  he.  may  return  with  some- 
thing that  will  be  useful  as  well  as  ornamental.  He  may  lay  under 
contribution*  the  art  of  the  rhetorician,  the  convincing  reason 
of  the  logician,  woo  with  persuasive  or  overcome  with  the  force 
of  ip3passioned  eloquence.  He  may,  by  honorable  methods,  at- 
tain the  highest  station,  wear  its  honors  with  dignity,  use  its 
])Ower  and  influence  for  the  welfare  of  his  fellows  and  society, 
but  whether  his  career  is  distinguished  and  conspicuous  or  not, 
he  may,  with  unsullied  character,  stand  in  his  appointed  lot,  serve 
well  his  day  and  generation,  and  when  he  falls  on  sleep  leave 
behind  him  a  good  name,  which  is  rather  to  be  chosen  than  great 
riches. 
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THE  ANCILLARY  JURISDICTION  OF  FEDERAL 
COURTS  OF  EQUITY. 


Paper  by  W.  A.  WIMBI8H,  op  Columbus. 


Mr.  President  und  Gentlemen  of  the  Georgia  Bar  Association: 

There  is  no  more  sublime  conception  within  the  range  of 
thought  than  that  of  abstract  justice;  certainly  there  can  be  no 
higher  human  endeavor  than  to  promote  its  equal  dispensation. 
In  the  execution  of  this  purpose  judicial  tribunals  have  been 
created  and  the  science  of  jurisprudence  has  been  devised.  The 
perfect  administration  of  perfect  justice,  softened  by  the  touch 
of  mercy,  is  unattained  and  inattainable;  but  the  striving  after 
it  distinguishes  every  wholesome  civilization  and  measures  social 
progress. 

Far  back  in  the  history  of  the  race  we  find  evidences  of  the 
existence  of  this  idea,  which  afterwards  ripened  into  the  benign 
principles  which  lie  at  the  foundation  of  equity  jurisprudence. 

In  its  practical  application,  equity  has  its  share  of  the  imper- 
fectitoms  inherent  iu  even  the  beet  eiforts  of  mankind;  neverthe- 
less, while  the  ways  may  frequently  be  dusty  and  the  paths  be 
devious,  the  end  in  view  is  as  clear  and  as  :9teady  as  the  light 
which  flushes  the  northern  sky  on  a  winter's  night  I  regret  that  T 
cannot  invite  you  to  pause  with  me  in  contemplation  of  the  lus- 
trous beauty  of  justice.  If  you  will  follow  I  must  lead  you  along 
humbler  courses,  with  no  opportunity  to  turn  aside  in  search  of 
flowers. 

In  discussing  the  ancillary  jurisdiction  of  courts  of  equity,  I 
have  chosen  the  courts  of  the  United  States,  both  because  they 

are  now  the  only  existing  courts  wliieh  regard  the  pure  equity 
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praetice,  and  because  of  the  fact  that  their  peciiliar  constitntion 
has  given  rise  to  a  novel  and  interesting  jurisdiction  which  thej 
have  been  forced  to  assume  and  exercise. 

In  some  few  of  the  States  courts  of  equity  have  been  preserved 
iis  separate  tribunals;  but  in  all  the  jurisdiction  and  practice  of 
the  court  have  been  so  changed  by  statute  as  to  depart  in  many 
respects  very  far  from  the  original  type. 

Even  in  England,  where  equity  jurisprudence  accomplished 
its  developm<eint^  the  ancient  practice  has  decayed  and  given  way 
to  what  are  called  reform  methods.  The  presiding  judge  of  the 
Chancery  Division  of  the  High  Court  of  Judicature  is  hardly  to 
be  recognized  as  the  successor  of  those  princes  of  the  law  who 
reigned  in  the  old  days  as  Lord  High  Chancellors  of  England. 
Only  in  the  courts  of  the  United  States  can  now  be  found  a  juris- 
^ction  and  practice  in  chancery  as  it  existed  in  its  purest  and 
highest  development.  In  these  courts  the  ancient  practice  is  pre- 
served, excepting  as  it  may  have  been  modified  by  rules  issued 
from  time  to  time  by  the  Supreme  Court;  and  Congress  has  been 
wisely  conservative  in  either  limiting  or  extending  the  jurisdic- 
tion of  these  courts.  It  so  happens,  then,  that  he  who  would 
discuss  the  jurisdiction  of  courts  of  equity  apart  from  statutory 
modification,  must  resort  to  the  Federal  tribunals  as  the  single 
modem  illustration  of  his  subject. 

That  a  difference  should  exist  between  law  and  equity  is  some- 
what confusing  to  the  lay  mind,  which  does  not  readily  perceive 
why  the  administration  of  justice  should  admit  of  such  distinc- 
tions. It  is  commonly  supposed  that  equity  and  justice  are  con- 
vertible terms,  and  that  to  this  end  all  laws  should  be  framed 
and  their  administration  proceed.  We  who  have  been  admitted 
to  the  mysteries  of  the  inner  temple  understand  that  the  word 
Equity  is  used  in  its  technical  sense  as  denoting  a  system  of  juris- 
prudence in  contrast  with  that  of  the  common  law  of  England; 
and  that  the  distincti'oai  bears  no  relation  to  abstract  justice  or  to 
law  as  a  science,  but  is  wholly  predicated  upon  different  methods 
«of  enforcing  rights  and  applying  remedies. 

The  injustice  of  the  law  has  been  a  favorite  theme  from  time 
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immemorial.  We  have  the  warrant  of  Inspired  Writing  that  the 
letter  of  the  law  killeth.  The  Jew  of  Venice  appealed  to  that 
law  which  did  not  admit  of  the  unstrained  quality  of  mercy. 
The  conception  of  equity  was  designed  to  relieve  against  the  in- 
justice of  the  law,  which,  being  general  in  its  nature,  permitted 
of  no  exceptions  in  particular  cases. 

Aristotle  defines  equity  as  a  better  sort  of  justice  which  cor- 
rects legal  justice  when  the  law  errs  through  being  expressed  in 
universal  form.  Accordingly  the  equitable  man  is  he  who  does 
not  push  law  to  an  extreme,  but  having  legal  justice  on  his  side 
is  disposed  to  make  allowances.-*^  The  idea  underlying  the  R<»- 
man  system  was  that  positive  law  was  deficient  not  only  by  rea- 
son of  the  general  form  of  its  expreesion,  but  also  in  that  it  re- 
flected the  sense  of  right  and  wrong  entertained  by  its  creators, 
who  themselves  might  not  always  be  actuated  by  the  purest  mo- 
tives or  have  the  most  intelligent  conception  of  private  justice. 
Kesort  was  had  to  that  natural  law  which  reason  appoints  for  all 
mankind,  which  was  thought  to  be  so  flexible,  yet  so  sure,  that 
justice  in  all  cases  would  be  attained.  These  principles  of  natural 
law  became  formulated  as  rules  in  equity.  Each  praetor  upon 
assuming  office  would  adopt  the  edicts  of  his  predecessors  and 
promulgate  the  rules  which  should  govern  in  his  administration. 
Whenever  the  positive  law  conflicted  with  natural  justice  as  thus 
expressed,  preference  was  given  to  the  equitable  rule. 

Equity  thus  came  to  represent  any  body  of  rules  existing  by 
the  side  of  the  established  law,  founded  on  distinct  principles, 
and  claiming  incidentally  to  supersede  that  law  in  virtue  of  a 
superior  sanctity  inherent  in  tlioee  principles.^ 

At  the  time  of  the  Xorman  conquest,  and  for  many  years- 
thereaftcr,  the  common  law  of  England  consisted  of  a  mass  of 
customs,  rules  and  precedents.  It  was  not  a  scientific  system 
elaborated  by  learned  doctors,  as  the  civil  law  of  continental 
Europe  claimed  to  be;  it  was  the  outgrowth  of  practical  con- 
ditions among  a  rude  but  virile  people,  possessing  to  a  reraark- 

» Ethics,  bk.  V,ch.  10. 
'Maine's  "  Ancient  Law." 
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able  degree  the  instinct  of  law  and  order.  Precedent  rather  than 
principle  was  its  foundation,  and  a  rigid  conservatism  marked  it^ 
administration. 

The  irresistible  tendency  was  toward  a  technical  construction 
which  failed  to  consider  the  broad  principles  upon  which  all  law?^ 
should  rest;  and  in  consequence  the  lines  of  law  and  justice^ 
which  should  run  parallel,  were  steadily  growing  more  divergent^ 

In  the  beginning  appeals  for  relief  were  made  directly  to  the 
King  in  the  exercise  of  his  prerogative.  These  became  so  fre- 
quent that  they  were  referred  as  of  course  to  the  ecclesiastic  who 
represented  the  King  as  the  keeper  of  his  conscience  and  the 
custodian  of  his  seal.  In  this  way  there  were  created  in  the  Hall 
of  the  King  the  semblance  of  a  court  which  professed  to  exer- 
cise a  jurisdiction  ancillary  or  subordinate  in  its  nature.  The 
Chancellor  in  those  early  days  was  always  a  churchman  who  had 
been  educated  in  the  Koman  law,  and  it  was  inevitable  that  the 
principles  of  that  law  should  constitute  the  foundation  of  the 
new  system.  There  thus  grew  up  by  the  side  of  the  common 
law  a  more  refined  system  of  jurisprudence  which,  while  claim- 
ing to  be  ancillary,  was  really  in  a  large  degree  antagonistic. 

It  was  said  that  equity  was  the  handmaiden  of  the  law  and 
would  in  no  case  assume  jurisdiction  if  an  adequate  legal  remedy 
existed;  but  the  courts  of  equity  reserved  to  themselves  tne  right 
to  determine  the  adequacy  of  the  legal  remedy,  and  unhesitat- 
ingly assumed  that  the  common  law  by  reason  of  its  univeraality 
was  deficient  in  recognizing  peculiar  rights  and  in  applying  ap- 
propriate remedies.  TTie  handmaiden  persistently  usurped  the 
authority  of  the  mistress.  All  of  the  pretensions  of  the  Komau 
system  were  revived.  Thus  equity  succeeded  in  seating  Itself 
in  separate  tribunals  and  in  establishing  an  independent,  though 
professedly  limited,  jurisdiction. 

It  is  certain  that  its  jurisdiction  is  no  longer  ancillary,  if  in* 
deed  it  ever  truly  was.  Law  and  equity  are  coordinate  divisions 
of  the  great  science  of  jurisprudence,  boUi  designed  to  accom- 
plish the  same  end  by  different  methods,  just  as  in  our  sister 
science  medicine  and  surgery  go  hand-in-hand  in  contributing 
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to  physical  well-being.  An  equitable  cause  of  action  is  as  in- 
herently different  from  one  that  is  legal  as  is  a  broken  limb 
from  a  diseased  lung.  The  one  case  demands  the  surgeon's  skill; 
while  the  other  may  yield  to  gentler  remedies.  Some  cases  are 
so  desperate  that  concurrent  remedies  may  be  necessary,  and 
though  each  may  minister  to  the  other,  it  cannot  be. said  in  any 
true  sense  that  either  is  dependent 

The  original  independent  jurisdiction  having  become  firmly 
established,  it  is  not  surprising  that  courts  of  equity  should  have 
manifested  a  persistent  tendency  toward  an  expansion  of  the 
limitations  that  hedged  them  in.  The  enjoyment  of  power, 
whether  judicial  or  otherwise,  inevitably  results  in  the  reaching 
out  after  greater  power.  The  opportunity  came  to  courts  of 
equity.  It  was  found  that  certain  causes  of  action  presented  both 
legal  and  equitable  features,  so  that  parts  of  the  controversy 
might  come  within  the  cognizance  of  either  court  To  thus 
divide  a  cause  between  separate  tribunals,  each  independent 
within  its  own  sphere,  would  complicate  the  administration  of 
justice,  harass  tho  parties  litigant,  and  possibly  cause  unseemly 
conflict.  The  evil  was  apparent;  no  remedy  had  been  devised. 
Xo  court  of  law  had  ever  claimed  the  right  to  grant  equitable 
relief,  and  so  it  was  powerless  to  enforce  the  equitable  rights  of 
the  parties. 

Equity,  with  its  more  elastic  methods,  came  to  the  rescua  It 
declared  that  equity  loved  to  do  complete  justice,  and  not  by 
halves;  and  that  when  it  had  once  properly  assumed  jurisdiction 
of  a  cause  for  any  purpose  it  would  retain  it  for  all  purposes, 
even  to  the  extent  of  administering  purely  legal  remedies,  to  the 
cud  that  the  whole  controversy  might  be  fully  and  finally  de- 
tennined  in  one  cause  and  in  one  court  This  jurisdiction  over 
legal  subjects  was  claimed  to  be  exercised  in  aid  of  that  originally 
acquired  over  the  equitable  cause  of  action,  and  as  ancillary 
thereto. 

The  courts  of  the  United  States,  as  to  their  jurisdiction  and 
practice,  were  created  upon  the  model  of  the  English  High  Court 
of  Chancery  as  it  existed  in  1789.     They  thus  became  vested 
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with  the  right  to  exercise  ancillary  jurisdiction  within  the  Kmi- 
tations  that  had  become  defined.  This  ancillary  jurisdiction  was 
recognized  (1)  in  those  cases  in  which  its  exercise  was  necessary 
to  the  granting  of  full  relief  in  causes  over  which  the  court  had 
acquired  original  jurisdiction;  and  (2)  in  those  that  were  supple- 
mentary to  and  a  practical  continuation  of  some  original  pro- 
-ceeding  in  that  court  All  such  incidental  and  supplementary 
proceedings  were  ancillary  in  the  chancery  sense. 

The  English  High  Court  of  Chancery  was  not  limited  in  its 
jurisdiction,  with  reference  to  the  citizenship  of  the  parties  or 
the  amount  involved.  It  could,  therefore,  freely  exercise  its  an- 
-cdllary  jurisdiction  in  all  appropriate  cases. 

The  courts  of  the  United  States,  however,  were  confronted 
with  novel  and  peculiar  conditions,  relative  to  the  courts  of  Ae 
several  States.  The  jurisdiction  of  the  Federal  courts  was  depend- 
ent upon  the  amount  in  controversy  and  the  citizenship  of  the 
parties.  It  therefore  happened  that  while  the  Federal  court  had 
original  cognizance  of  the  cause,  some  proceeding  arising  from 
or  touching  the  cause  would  be  between  citizens  of  the  same 
State,  or  would  involve  an  amount  insufficient  to  confer  original 
jurisdiction  on  the  Federal  court  It  became  a  serious  question 
whether,  in  such  cases,  the  Federal  Court  could  take  cognizance 
of  the  controversy.  The  courts  of  the  several  States  were  vested 
with  superior  general  jurisdiction,  while  that  of  the  Federal 
Courts,  though  superior,  was  limited.  Both  were  courts  exercis- 
ing concurrent  jurisdiction  within  the  same  territorial  sphere^ 
but  owing  allegiance  to  diiferent  sovereignties.  The  situation 
was  unique,  delicate  and  difficult  How  each  could  maintain  its 
own  dignity  and  freely  exercise  its  own  jurisdiction  without  en- 
croaching upon  that  of  the  other  offered  an  untried  problem 
which  was  thought  by  many  to  be  not  possible  of  solution.  It 
was  feared  that  the  federal  judiciary  would  prove  the  means  of 
destroying  the  rights  of  the  States;  and  that  the  sovereignty  of 
the  young  Republic  would,  through  the  encroachment  of  its 
judicial  power,  eventually  absorb  the  sovereignty  that  had  been 
reserved  to  the  component  States. 
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To  the  wise  conservatism  of  both  the  State  and  Federal  judici- 
ary is  due  the  disappointment  of  this  prophecy.  The  problem  has 
been  solved;  and  the  present  harmonious  relations  between  these 
tribunals  evidences  a  condition  that  safeguards  the  liberty  of  the 
citizen,  and  which  must  be  highly  satisfactory  to  all  who  love 
their  country. 

As  an  illustration  of  tlie  gravity  of  the  situation,  let  us  con- 
sider a  case  where  the  Federal  Court  has  caused  property  to  be 
seized  under  its  process;  the-property  is  claimed  by  a  citizen  of  the 
same  State  as  the  adversary  party,  so  that  under  the  plain  term.-' 
of  the  Judicary  Act  the  Federal  Court  is  without  original  jurii*- 
diction  over  the  controversy.  What  was  the  remedy  ?  No  court 
could  permit  the  possession  of  property  to  be  taken  from  it:*, 
officer  under  process  issuing  from  a  coordinate  court  of  another 
sovereignty;  to  do  so  would  be  to  yield  its  independent  jurisdic- 
tion and  oonfees  that  it  could  not  control  or  enforce  its  own 
process.  If,  in  such  a  case,  the  Federal  Court  is  without  jurisdic- 
tion, and  yet  will  not  permit  the  party  to  litigate  the  question  in 
the  State  Court,  it  would  seem  that  a  failure  of  justice  would  be 
imminent,  or  a  conflict  between  courts  inevitable.  A  similar 
situation  arises  when  a  judgment  at  law,  obtained  in  the  Federal 
Court,  is  sought  to  be  enjoined  at  the  instance  of  one  who  does 
not  possess  the  diversity  of  citizenship  requisite  to  maintain  aTt 
original  bill  in  that  court 

It  is  now  perfectly  plain  that  the  Federal  Court  can  grant  re- 
lief in  all  such  cases,  upon  the  ground  that  such  proceedings  are 
merely  ancillary  to  tlie  original  suit  out  of  which  they  arose,  and 
may  be  maintained  without  reference  to  the  citizenship  of  the 
parties  or  the  amount  in  controversy. 

The  judicial  power  of  the  courts  of  the  United  States  is  exer- 
cised not  only  in  such  cases  as  are  ancillary  in  the  chancery 
meaning  of  the  term — that  is,  such  as  are  in  the  nature  of  pro.- 
ceedings  supplementary  to  tlie  original  suit  out  of  which  they 
arose — but  also  extends  to  that  class  of  cases  which  are  regarded 
as  ancillary  to  the  original  suit,  in  that  they  are  dependent  upon 
it  in  the  ju^i^^dictional  sense.     In  such  cases  it  is  not  a  question 
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Avhether  the  proceeding  is  supplemental  and  ancillary,  or  is  in- 
dependent and  original  in  the  sense  of  the  rules  of  equity  plead- 
ing; but  whether  it  is  supplemental  and  ancillary,  or  is  to  be  con- 
sidered entirely  new  and  original  in  tlie  sense  which  the  Supreme 
Court  has  sanctioned  with  reference  to  the  line  which  divides 
the  jurisdiction  of  the  Federal  Courts  from  that  of  the  State 
Courts.^ 

The  right  to  entertain  such  dependent  proceedings  is  in  the 
exercise  of  the  inherent  and  equitable  powers  of  the  Court  as 
incidental  to  its  original  jurisdiction.^ 

It  is  new  well  settled  that  this  ancillary  jurisdiction  may  be 
invoked  when  any  order,  proceeding,  decree  or  judgment  of  the 
court  is  sought  to  be  construed,  restrained,  enforced,  vacated  or 
modified,^  as  well  as  in  those  cases  affecting  the  possession  and 
control  of  property,  which  in  legal  contemplation  is  in  the  cus- 
tody of  the  court.* 

It  is  further  established  that  in  cases  involving  the  administra- 

'  Minn.  Oo.  v.  St.  Paul  Co.,  2  Wall.  632 ;  17  L.  Ed.  895. 

«  Krippendorf  c.  Hyde,  110  U.  S.  280 ;  28  L.  Ed.  147. 

»Pac.  R.  Oo.  v.  Mo.  Pac.  R'y  Co.,  Ill  U.  S.  522,  20  L.  Ed.  50^  ;  Johnson 
r  Christian,  125  U.  S.  646,  81  L.  Ed.  821 ;  Carey  v.  Houston  R'y  C  ».,  161 
U.  S.  128,  40  L  Ed.  643;  Morgan's  Co.  v.  Texas  Cent.  R'y  Co..  137  U.  S. 
201,  34  L.  Ed  636 ;  Nashville  v.  Cooper,  6  Wall.  253,  17  L.  Ed.  863 ;  Riggs 
r.  Johnson  County,  6  Wall.  196,  18 L.  Ed.  776;  Covell  v.  Heyman,  111  U. 
S.  179,  28  L.  Ed.  891 ;  Cortes  Co.  v.  Thannhauser,  9  Fed.  227 ;  Thompson 
r.  McReynolds,  29  Fed.  658;  Maitland  v.  Gibson,  79  Fed.  138;  McDonald 
r.  Seligman,  81  Fed.  757 ;  New  York,  Ac.  Co.  v.  Francis,  83  Fed.  772 ; 
Broadis  v,  Broadis,  86  Fed.  954 ;  Foster  v.  Mansfield  R.  Co  ,  36  Fed.  628 ; 
Farmers' Trust  Co.  v.  Houston  R.  Co.,  44  Fed.  116  ;  Central  Trust  Co.  v. 
Wabash  Co.,  46  Fed.  159;  Central  Trust  Co.  v.  Carter,  78  Fed.  233; 
Toledo  R'y  Co.  v.  Trust  Co.,  95  Fed.  504 ;  Symmes  v.  Union  Trust  Co..  60 
Fed  853;  Bradshaw  r.  Miners  Bank,  81  Fed.  904  ;  Widaman  t;  Hubbard, 
.S8  Fed.  8  2  ;  Jenks  v,  Brewster,  96  Fed.  625  ;  LaBette  County  v.  United 
States,  112  U.  S.  217,  28  L.  Ed.  698;  Pacific  R.  of  Mo.  i\  Mo.  Pac.  R'y  Co., 
Ill  U.  S.  545.  28  L  Ed.  498  ;  Claflin  v.  McDermott,  12  Fed.  375 ;  Hill  i\ 
Kuhlman,  87  Fed.  498;  Webb  r.Barnwall,  116  U.  S.  197,  29  L.  Ed.  596; 
Board  of  Liquidation  v.  United  States,  108  Fed.  689. 

*  Freeman  v.  Howe.  24  How.  450,  16  L.  Ed.  749;  Riggs  r.  Johnson 
-County,  6  Wall.  106,  18  L.  Ed.  776 ;  Watson  r.  Jones,  13  Wall.  716,  20  L. 
Ed.  671 ;  Peoples'  Bank  r.  Calhoun,  102  U.  S.  262,  26  L.  Ed.  103 ;  Covell  r. 
Heyman,  HI  U.  S  177.  28  L.  Ed  391  ;  Rio  Grande  R.  Co.  v,  Vinet,  132 U. 
S.  481,  33  L.  Ed.  401 ;  Byers  r.  McAuly,  149  U.  S.  614,  37  L.  Kd.  871  ;  Mor- 
gan r.  Sturgis,  154  U.  S.  274,  38  L.  Ed.  987;  Central  National  Bank  v, 
Stevens.  169  U.  S  461 ,  42  L.  Ed.  817 ;  Teflft  r.  Sternberg,  40  Fed.  4 ;  Jor- 
dan V.  Taylor,  98  Fed.  643  ;  Oliver  t;.  Parlin  &  Orendorff  Co.,  105  Fed.  272; 
Blake  v.  Pine  Mountain  I.  &  C.  Co.,  76  Fed.  034. 
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tion  of  the  affairs  of  an  insolvent  estate,  all  proceedings  within 
the  general  scope  and  purpose  of  the  original  bill,  wheth^  for 
the  collection  of  assets  or  the  protection  of  property  rights,  are 
to  be  regarded  as  ancillary  to  the  main  suit  Not  only  may  any 
person  intervene  for  the  purpose  of  asserting  his  claims  or  of 
receiving  a  benefit,  but  entire  strangers  to  the  original  litigation 
may  be  brought  before  the  court  in  order  that  they  may  be  re- 
quired to  respond  to  any  duty  or  liability  which  is  claimed 
against  them.  In  all  such  dependent  proceedings  the  jurisdic- 
tion is  attributed  to  that  upon  which  the  original  cause  rests,  and 
is  exercised  without  reference  to  the  amount  involved. or  to  the 
citizenship  of  the  parties  to  the  immediate  controversy^* 

The  first  step  taken  by  the  court  was  a  very  feeble  assertion 
of  its  jurisdiction.  A  bill  in  equity  was  filed  in  the  United  States 
Circuit  Court  to  restrain  a  judgment  at  law  obtained  in  that  court. 
The  bill  was  undoubtedly  original,  accoiding  to  the  English 
chancery  practice,  as  construed  by  the  Supreme  Court.  As  an 
original  bill  it  was  defective  for  want  of  parties  defendant,  who 
were  citizens  «o(f  the  same  State  as  the  plaintiff.  Chief  Justice 
Marshall  doubted  the  proprieity  of  making  such  persons  parties, 
presumably  upon  the  idea  that  it  would  oust  the  jurisdiction  of 
the  court  If  the  bill  could  not  be  entertained  the  plaintiff  was 
remediless,  unless  the  Federal  Court  would  permit  its  judgment 
to  be  reviewed  in  the  State  Court.  The  court  cautiously  declined 
to  consider  the  main  question,  but  contented  itself  by  declaring 
that  the  bill  should  not  be  treated  as  original;  and  sustained  the 

1  Pope  v.  Louisville  N.  A.  &  0.  R.  Oc,  173  U.  8.  677,  43  L.  Ed.  814 ; 
White  V.  Ewing,  159  U.  8.  86,  40  L.  Ed.  68 ;  Bumbel  v.  Pitkin,  113  U.  S. 
647,  28  L.  Ed.  1129 ;  also  124  U.  8.  143,  31  L.  Ed.  378 ;  Davis  v.  Gray,  16 
Wall.  219,  21  L.  Ed.  463;  Porter  v.  Sabin,  149  U.  8.  473,37  L.  Ed.  815; 
Rouse  V.  Letcher,.  169  U.  8.  47,  39  L.  Ed.  341 ;  Gregory  v,  Vann  Ee.,  160 
U.  8.  643,  40  L.  Ed.  666 ;  Carey  v.  Houston  &  T.  0.  R.  Co..  161  U.  8.  115, 
40  L.  Ed.  638;  Compton  v,  Jesup  167  U  S.  1,42  L.Ed  55 ;  Lanning  p. 
Osborne,  79  Fed.  657  ;  Peoples'  Savings  Institution  v.  Miles.  76  Fed.  252  ; 
Carey  V.  Houston  R'y  Co..  52  Fed.  674  ;  Fish  v,  Ogdenberg  R.  Co.,  69  Fed. 
132  ;  Ex  parte  Tyler,  149 U.  8.  164,  37  L.  Ed.  689:  Peck  v.  Elliott,  79  Fed. 
10 ;  Ross,  Ac,  Foundry  Co.  v,  Southern,  Ac,  Iron  Co  ,  72  Fed.  959;  Baus- 
man  v  Denny,  73  Fed.  70 ;  Washington  v.  Northern  Pac.  R.  Co..  75  Fed. 
334;  Bowman  v.  Harris,  95  Fed.  918;  Sullivan  t?  Barnard,  81  Fed.  887 : 
Thompson  r.  Poole,  70  Fed.  727  ;  Miles  r  New  South  B.  &  L.  Ass'n,  9S 
Fed.  921  ;  Kuhn  v.  Morrison,  75  Fed.  81 ;  Rice  v.  Durham  Water  Co.,  91 
Fed.  433 ;  Connor  v.  Alligator  Lumber  Co.,  98  Fed.  156. 
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jorisdictian  upon  the  gitmnd  that  in  euch  a  case  the  court  coulo 
dispenee  with  parties  who  would  otherwise  be  required,  and  de* 
cree  as  between  those  before  the  court.^ 

Another  similar  case  came  before  the  court,  in  which  all  of  the 
parties  were  citizens  of  the  same  State.  One  of  the  defendants 
was  the  trustee  under  the  will  of  the  original  plaintiff  in  an 
action  at  law.  As  to  this  defendant  the  jurisdiction  was  main- 
tained upon  the  theory  that  he  was  the  representative  of  one  of 
the  original  parties  to  the  action  at  law,  between  whom  the  bill 
should  be  regarded  as  ancillary.  The  court  was  still  very 
guarded,  and  declared  that  if  other  parties  were  made  and  dif- 
ferent interests  were  involved,  the  bill  must  be  considered  to  that 
extent  at  least  original,  and  the  jurisdiction  of  the  court  must 
dq>end  upon  the  citizenship  of  the  parties.^ 

This  qualification,  if  adhered  to,  would  have  defeated  the  pur- 
poses for  which  the  ancillary  powers  of  courts  of  equity  have 
been  exerted.  It  is  easy  to  see  that  if  third  parties  were  really 
affected  by  a  judgment  or  decree  of  the  court  and  the  Federal 
Court  refused  to  grant  them  appropriate  relief,  either  the  rights 
of  these  parties  could  not  be  adjudicated  at  all,  or  the  Federal 
Court  would  have  been  forced  to  permit  its  judgments  to  be  re- 
dewed  in  the  courts  of  another  sovereignty.  To  refuse  full  re* 
lief  in  a  cause  over  which  it  had  rightfully  acquired  original 
jurisdiction,  would  have  been  in  violation  of  one  of  the  funda- 
mental principles  of  equity  jurisprudence;  to  allow  its  judg- 
ments to  be  reviewed  by  a  coordinate  court  of  another  sover- 
eignty could  not  be  tolerated.  Indeed,  it  is  hard  to  understand 
how  a  bill  could  be  original  in  the  jurisdictional  sense  as  to  some 
of  the  parties  and  ancillary  as  to  others;  it  would  seem  that  the 
court  must  either  entertain  the  whole  controversy,  as  ancillary 
to  the  original  proceeding,  or  the  bill  should  be  treated  as  orig- 
inal, and  therefore  dependent  for  jurisdiction  upon  the  statutory 
requirements.    There  could  be  no  middle  course. 

This  was  perceived  and  corrected  by  the  court  at  the  first  op 

'Simms  v.  Guthrie,  9  Oranch  10 ;  3  T  .  Ed.  642. 
*Dann  v,  OJarke,  8  Pet.  1  ;  8  L.  Ed.  846. 
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portunity,  and  thereafter  jurisdiction  was  refused  in  cases  con- 
sidered original,-^  or  the  proceeding  was  regarded  as  ancillary  and 
cognizance  was  taken  of  the  entire  controversy. 

When  the  question  was  directly  presented  to  the  Supreme 
Court,  it  met  the  issue  fairly  and  frankly.  Certain  property  had 
been  seized  under  process  of  attachment  issuing  in  an  action  at 
law  pending  in  the  United  States  Circuit  Court.  The  property 
was  taken  from  the  possession  of  the  marshal  by  the  sheriff  of 
the  county,  acting  under  process  issuing  from  the  State  Court. 
The  party  at  whose  instance  the  property  was  seized  by  the  sher- 
iff considered  himself  remediless  in  the  Federal  Court,  in  that 

,  the  requisite  diversity  of  citizenship  was  lacking  between  himself 
and  tlie  adverse  claimant  The  case  proceeded  in  the  State 
( 'ourt,  where  it  was  insisted  that  the  Federal  Court  was  without 
jurisdiction,  that  its  process  was  illegal  and  void,  and  that  the 
State  Court  alone  was  competent  to  afford  adequate  redress. 

TTpon  writ  of  error  to  the  Supreme  Court  of  the  United  States, 
Mr.  Justice  IsTelson  declared  that  it  belonged  exclusively  to  the 
Federal  Courts  to  determine  the  question  of  their  own  jurisdic- 
tion and  the  validity  of  their  process;  and  that  it  need  ^arcely 
be  remarked  that  no  government  could  maintain  the  administra- 
tion and  execution  of  its  laws  if  the  jurisdiction  of  its  judicial 
tribunals  was  subject  to  the  determination  of  another.  The 
right  of  the  Federal  Court  to  decide  every  question  arising  in  a 
cause  over  which  it  had  first  acquired  original  jurisdiction  was 
fully  maintained;  and  it  was  in  express  terms  declared  that  a 
bill  filed  on  the  ocjuity  side  of  the  court  to  restrain  or  regulate 
judgments  or  suits  at  law  in  the  same  court,  and  thereby  prevent 
injustice  or  an  incHjuitable  advantage  under  mesne  or  final  proc- 
o.<j5,  is  not  an  original  suit,  but  is  ancillary  merely,  "and  is  main- 
tained ^rithout  reference  to  the  citizenship  or  residence  of  the 

partie>.  - 

Kcferring  to  the  earlier  expression  of  tlie  court  that  its  power 

was  limited  to  a  case  between  the  original  parties  to  the  action  at 

» Freeman  i'.  Howe,  24  How.  450 ;  16  L.  Ed.  749. 
« Christmas  v.  Hussell,  14  Wall.  81 ;  20  L.  Ed.  763. 
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law,  it  was  said  that  such  a  declaration  was  probably  not  in- 
tended, "as  any  party  may  file  the  bill  whose  interests  are  af- 
fected by  the  suit  at  law."  It  has  sometimes  been  said  or  inti- 
mated that  this  statement  on  the  part  of  the  court  was  obiter 
diduniy  and  not  to  be  treated  as  the  law  of  the  case;  but  the 
Supreme  Court,  on  great  consideration,  has  finally  declared  that 
it  was  in  point  of  fact  a  substantial  part  of  the  argument  in  sup- 
port of  the  judgment,  and  the  court  felt  bound  to  confirm  it  in 
siibstauce  as  logically  necessary.^ 

The  reason  underlying  the  decision  is  so  convincing,  and  the 
acceptance  of  the  doctrine  so  necessary  to  an  orderly  administra- 
tion aa  between  courts  of  concurrent  jurisdiction,  that  the  doc- 
trine has  found  practically  universal  acceptance. 

That  property  seized  under  the  process  of  one  court  cannot  be 
reached  by  the  process  of  another  court  of  merely  concurrent 
jurisdiction,  and  that  the  court  first  acquiring  jurisdiction  ac- 
quires the  right  to  decide  every  question  arising  in  the  cause, 
were  doctrines  which  were  adopted  from  the  English  courts  of 
chancery.  The  novel  questions  involved  concerned  the  jurisdic- 
tion of  the  court  relative  to  that  of  the  State  Court  It  is  per- 
fectly plain  that  no  court  could  preserve  its  dignity  and  main- 
tain its  authority  if  its  process  was  subject  to  review  by  coordi- 
nate courts  of  another  sovereignty;  and  a  strong  a^v-^ertion  of  the 
right  of  the  Federal  Court  to  regulate  and  control  its  own  pro- 
<*ess,  judgmeoits,  orders  and  docre<*s,  without  regard  to  the  citizen- 
ship of  the  parties,  followed  as  logically  necessary  in  order  that 
the  parties  might  not  be  left  remediless  or  be  subjected  to  the 
abuse  of  process. 

This  case  and  those  which  followed  and  applied  the  principle, 
defined  the  general  sphere  within  which  the  ancillary  power  of 
the  court  would  be  indulged.  AVhilo  it  was  dear  tliat  all  ])ei*sons 
claiming  an  interest  in  property  in  tlie  po^<c?<?ion  of  the  court,  or 
in  the  benefits  of  an  estate  which  was  being  administered  in 
chancery,  might  inten'cne  for  the  purpose  of  asserting  such  in- 

»Krippendorf  v.  Hyde,  110  U.  S.  276 ;  28  L.  Ed  145. 
10  gb 
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terest  or  receiving  such  benefit^  it  remained  to  be  decided 
whether  the  court  could,  by  compulsooy  process,  bring  in  third 
parties  who  are  entire  strangers  to  the  original  litigation  in  order 
to  enforce  liabilities  which  it  is  claimed  they  owe  to  the  estate. 
Neither  had  it  been  adjudicated  whether  the  court  would  take 
cognizance  of  an  ancillary  proceeding  against  strangers  to  the 
litigation  where  the  amount  claimed  was  less  than  that  neces- 
sary to  confer  original  jurisdiction.  These  two  important  ques- 
tions came  before  the  court  in  the  same  case. 

The  receiver  of  an  insolvent  land  company  instituted  one  suit 
in  the  Federal  Court  of  his  appointment  against  a  great  number 
of  persons  who  were  claimed  to  be  indebted  to  the  corporation  for 
lands  purchased  under  separate  and  distinct  contracts. 

The  indebtedness  claimed  against  many  of  the  parties  was  lese 
than  the  requisite  jurisdictional  amount  The  Supreme  Court 
held  that  any  suit^  by  or  against  the  Receiver,  in  the  course  of 
the  winding  up  of  the  affairs  of  an  insolvent  corporation, 
whether  for  the  collection  of  its  assets  or  for  the  defense  of  it-* 
property  rights,  must  be  regarded  as  ancillary  (o  che  main  suit 
and  as  cognizable  in  the  Circuit  Court,  regardless  either  of  the 
citizenship  of  the  parties  or  the  amount  in  controversy.  Tho- 
right  of  the  Receiver  to  bring  in  these  third  parties  was  sus 
taiued;  but  the  court  expressly  refused  to  decide  whether  all 
could  be  made  parties  defendant  to  one  suit,  as  had  been  done  by 
the  Receiver.^ 

This  decision  proceeded  upon  the  proposition  that  when  a  court 
exercising  jurisdiction  in  equity  appoints  a  Receiver  for  all  tho 
property  of  the  corporation,  the  court  a^^sumes  the  administration 
of  the  ev^tate;  the  possession  of  the  Receiver  is  the  possession  of 
the  court,  and  the  court  itself  holds  and  administers  the  estate, 
through  the  Receiver  as  its  officer,  for  those  whom  the  court  shall 
ultimately  adjudge  to  be  entitled  to  it.^ 

The  Receiver  takes  title  by  operation  of  law  and  as  an  instm- 

1  White  r.  Ewing,  159  U.  S.  36 ;  40  L.  Ed.  67 ;  Lanning  v.  Osborne,  6^ 
Fed.  657 ;  Peck  r.  Elliott,  79  Fed.  10;  Miles  v.  New  South  B.  &  L.  Ass'n,. 
95  Fed.  921. 

""  Porter  r.  Sabin,  149  U.  S.  473 ;  27  L.  Ed.  816. 

Digitized  by  VnOOQlC 


JURISDICTION   OF   FEDERAL   CX)URTS.  151 

ment  of  the  court  which  appoints  him;  and  if  he  appears  as  a 
party  to  the  -suit,  it  is  only  because  he  represents  the  court  in  its 
inherent  power  to  wind  up  the  estate  of  an  insolvent  corporation 
over  which  it  has,  by  original  bill,  obtained  jurisdiction. 

I  have  thus  briefly  outlined  the  nature  and  extent  of  the  an- 
cillary jurisdiction  exercised  by  Federal  Courts  of  Equity. 
Many  cases  might  be  referred  to  as  showing  the  application  of  the 
principles  involved,  some  of  which  will  be  found  cited  in  the  foot- 
notes for  the  benefit  of  those  who  care  to  make  a  more  particular 
investigation.^ 

There  is  a  well-defined  distinction  between  the  ancillary  and 
the  auxiliary  jurisdiction  of  courts  of  equity,  though  the  differ- 
ence seems  frequently  to  have  been  disregarded.  That  which  is 
ancillary  implies  that  it  is  subordinate  and  dependent,  while  that 
which  is  auxiliary  refers  to  the  extending  of  aid  which  is  entirely 

1  Cross-bill  growing  out  of  subject  of  original  suit  is  regarded  as  an- 
cillary. Milwaukee  R.  Co.  r.  Chamberlain.  6  Wall.  750,  18 L.  Ed.  861 ; 
Averett  v.  Independent  School  District,  102  Fed.  529 ;  Brooks  v.  Laurent, 
98  Fed.  647;  First  National  Bank  t;.  Salem  Company,  31  Fed.  583 ;  Os- 
borne <&  Co.  V.  Barge,  30  Fed.  806 ;  Jesup  v.  111.  R.  Co  ,  43  Fed.  496. 

Assignee  of  plaintiff  may  file  supplemental  bill  to  quiet  title  as  ancil- 
lary to  original  pleading.    Glover  v.  Shepperd,  21  Fed.  484. 

Third  party  may  intervene  without  regard  to  citizenship.  Lamb  v. 
Ewing,  54  Fed.  273;  Park  v.  New  York  R.  Co.,  70  Fed.  643;  Conwell  r. 
Valley  Canal  Co.,  4  Bias.  200. 

Substituted  plaintiff  may  tile  original  bill  in  the  nature  of  a  supple- 
mental bill.    Ross  V,  Ft.  Wayne,  63  Fed.  471. 

Bill  to  foreclose  upon  property  in  the  hands  of  Receiver  is  ancillary. 
Compton  V,  Jesup,  68  Fed.  279. 

Where  suit  ispiending  for  appointment  of  Receiver,  court  has  jurisdic- 
tion of  bill  filed  by  lien  claimants,  wrhose  right  to  foreclose  in  the  State 
Court  will  be  defeated  when  the  Federal  Court  takes  possession.  Cen- 
tral Trust  Co.  V.  Bridges,  57  Fed.  762. 

As  to  service  of  process  in  ancillary  proceedings,  see  Gregory  r.  Pike, 
79  Fed.  521 ;  Smith  v.  Woolfolk,  115  U.  S.  143,  29 L.  Ed.  357 ;  Abraham  r. 
North  German  Fire  Insurance  Co.,  37  Fed.  732. 

A  court  entertaining  ancillary  bill  may  protect  its  exclusive  jurisdic- 
tion by  injunction  without  offending  section  720  of  the  Revised  Statutes. 
Harkrader  v.  Wadley,  1/2  U.  S.  148,  43  L.  Ed.  399;  Oliver  v.  Pari  in  & 
Orendorff  Co.,  105  Fed.  272. 

Bill  attacking  assignment  for  creditors  in  aid  of  an  attachment  at  law 
is  ancillary.     Dewey  v.  West  Fairmont  Co.,  123  U.  S.  333,  31  L.  Ed.  181. 

Bill  of  plaintiff's  assignee  to  compel  conveyance  ordered  under  origi- 
nal proceedings  is  ancillary.  Root  v,  Woolworth,  150  U.  S.  413,  37  L.  Ed. 
1126. 

Bill  for  reformation  of  insurance  policy  upon  which  suit  is  pending  at 
law  is  ancillary.  Rosenbaum  v.  Council  Bluff  Insurance  Co.,  37  Fed. 
725. 
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independent  in  its  nature.  When  reference  is  had  to  the  subject 
of  a  suitj  the  jurisdiction  of  equity  is  either  original  or  ancillary; 
with  relation  to  other  courts,  the  jurisdiction  is  either  exclusive, 
concurrent  or  auxiliary.  An  ancillary  proceeding  grows  out  of 
and  is  always  dependemt  upon  some  original  proceeding  in  the 
same  court.  When  the  aid  of  a  court  is  sought  in  order  to 
carry  out  the  purposes  contemplated  in  an  original  bill  pending 
in  anoither  court,  the  secondary  jurisdiction  so  exercised  is  not 
dependent  or  ancillary,  but  is  independent  and  auxiliary.  It  has 
been  denied  that  one  Circuit  Court  of  the  United  States  would 
exercise  jurisdiction  as  purely  ancillarj^  to  that  of  another  Cir- 
cuit Court. -^  A  bill  invoking  the  aid  of  a  court  other  than  that 
in  which  the  original  proceeding  is  pending,  must  have  all  of  the 
averments  and  prayers  necessary  in  an  original  bill  and  must  be 
addressed  to  the  auxiliary  jurisdiction  of  the  court  While  tho 
bill  in  such  case  may  be  in  some  sense  ancillary,  the  jurisdiction 
exercised  is  independent.^  An  ancillary  bill  is  applicable  only  to 
a  proceeding  growing  out  of  original  proceedings  in  the  same 
court,  upon  which  it  depends,  and  is  instituted  for  the  purpose  of 
rendering  complete  justice  as  between  all  the  parties  in  interest 
in  that  cause. 

A  bill  filed  to  assist  another  circuit  court  in  the  administration 
and  distribution  of  asvsets  is  really  addressed  to  t^e  independent 
power  of  the  court  and  is  auxiliary.^  A  receivership  in  one 
court,  however,  may  be  said  to  be  ancillary  to  that  in  another 
court."*  This  auxiliaiy  jurisdiction  is  freely  exercised  by  the 
<*ourts  of  the  United  States  because  of  the  comity  existing  be- 
tween them. 

Tho  clothe  political  and  commercial  relations  of  the  people  in 
tho  various  States  have  brought  about  business  conditions  requir- 
ing frequent  invocation  of  the  auxiliary  jurisdiction  of  the  Fed- 
eral Courts.  When  an  insolvent  coi-poration  is  engaged  in  busi- 
ness and  has  assists  situated  in  other  States,  it  becomes  of  the 


1  Mercantile  Trust  Co.  v.  Kanawha  &  O.  R.  Co.,  39  Fed.  337. 

2  New  York  &c.  R.  Co.  r.  New  York  &c.  R.  Co.,  58  Fed-  268. 
'Oolirane  v.  Templeton,  100  Fed.  370. 

*  Piatt  r.  Philadelphia  R.  Co.,  54  Fed.  569. 
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highest  importance  that  its  affairs  should  be  administered  in  one 
homogeneous  and  concentrated  management,  and  that  one  court 
should  determine  the  general  rights  of  the  parties  at  interest  and 
control  the  distribution  of  the  funds.  The  original  bill  is  filed  in 
the  court  of  the  domicile  of  the  corporation,  atd  similar  bills  aro 
filed  in  the  courts  of  each  district  in  the  several  States  in  which 
are  situated  assets  to  be  administered.  The  court  first  assuming 
jurisdiction  over  the  person  of  the  defendant  corporation  and  ap- 
pointing a  receiver  is  the  court  of  primary  jurisdiction,  while  the 
other  courts  which  lend  their  aid  to  the  administration  exercise 
auxiliary  jurisdiction. 

Under  the  Federal  procedure,  the  Receiver  appointed  in  the 
primary  court  is,  by  this  system  of  auxiliary  proceedings,  usually 
appointed  Receiver  in  the  several  circuits  in  which  the  property 
is  situated.  The  administration  of  the  assets  is  thus  centralized. 
The  ancillary  is  but  part  of  the  home  receivership.  There  is  but 
one  administration,  one  distribution.  Each  person  whose  inter- 
ests may  be  involved,  whether  he  lives  in  one  State  or  another, 
will  receive  his  exact  proportionate  benefit  as  if  all  were  citizens 
of  the  same.  For  the  purposes  of  the  suit  there  is  but  one  jurisdic- 
tion, one  administration,  one  distribution  and  one  incidental  ex- 
penditure. It  is  obvious  that  no  quicker,  cheaper  or  more 
equitable  administration  could  be  had.^  The  relations  of  the 
courts  are  governed  by  the  rules  of  comity.  In  order  to  insure 
equality  among  all  parties  at  interest,  it  is  evident  that  some  ome 
court  must  determine  their  rights,  although  the  assets  may  be 
scattered  through  many  jurisdictions.  The  court  of  primary  juris- 
diction is  selected  for  this  purpose,  not  because  of  any  paramount 
inherent  right,  other  than  that  of  having  jurisdiction  over  the 
person  of  the  defendant  and  of  being  first  in  time.^ 

The  domiciliary  court  first  entertaining  the  bill  making  the 
appointment  »of  the  receiver  has  jurisdiction  of  all  matters  af- 
fecting the  general  administration.  Tlie  auxiliary  courts  confine 
themselves  to  the  getting  in  of  the  assets  within  their  respective 

iTowle  V,  American  B.  L.  &  I.  Soc.,  60 Fed.  131 ;  High  on  Receiverfl,  3d 
Ed.,  p.  340. 
» Shinny  v.  North  American  S.  L  &  B.  Oo,  97  Fed.  9. 
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territorial  jurisdictions  and  of  protecting  and  enforcing  the  rights 
of  the  receiver  of  the  defendant  corporation  therein.  Should 
any  purely  local  claim  be  presented,  the  auxiliary  court  will  ex- 
ercise its  independent  judgment  with  reference  thereto.  The 
taking  of  all  accounts,  the  general  references  to  Masters,  the  con- 
trol of  the  receiver  and  the  distribution  of  all  funds  belonging  to 
the  estate  are  remitted  through  comity  exclusively  to  the  pri- 
mary court  It  is  manifes^t  that  any  other  rule  would  result  in 
great  confusion  and  unneceosary  expense.^ 

Where  a  bill  for  the  winding  up  of  the  affairs  and  the  distri- 
bution of  the  assets  of  an  insolvent  corporation  is  pending,  all 
subsequent  proceedings  filed  in  that  court,  in  any  way  relating 
to  that  cause,  arc  in  the  tnie  sense  ancillaiy  and  dependent.  Thus 
all  interventions  filed  for  the  purpose  of  asserting  any  interest  at 
the  instance  of  any  party,  or  of  receiving  any  benefit,  as  well  as 
all  proceedings  for  the  purpose  of  protecting  the  property  rights 
or  of  enforcing  obligations  due  to  the  estate,  are  strictly  ancillary. 
Ancillary  proceedings  may  be  appropriately  instituted  in  courts 
exercising  only  auxiliary  jurisdiction.  The  subsequent  proceed- 
ings in  the  aux;iliary  court  depend  upon  and  are  ancillary  to  the 
bill  pending  therein,  rather  than  upon  that  in  the  court  of  pri- 
mary jurisdiction. 

But  for  the  fact  that  this  paper  has  already  grown  to  a  forbid 
ing  length,  it  might  be  of  interest  to  further  pursue  this  investi- 
gation and  point  out  the  practice  by  means  of  which  this  auxil- 
iary power  can  be  moBt  appropriately  invoked  and  enforced.  The 
subject  is  'ooie  that  cannot  be  exhausted  on  an  oceasion  like  this, 
and  hence  I  must  forbear  to  further  tax  your  patience. 

1  Central  Trust  Oo.  v.  E.  T.  V.  &  G.  R.  Co.,  30  Fed.  895 ;  Miles  v.  New 
South  B.  A  L.  Ass'n,  95  Fed.  919 ;  also  99  Fed.  4 ;  New  York  P.  &  O.  R. 
Oo.  r.  New  York  L,  E.  &  W.  R.  Co.,  58  Fed.  268;  McMurray  v.  Gosney, 
106  Fed.  11. 

For  other  authorities  bearing  upon  the  question  of  the  relations  be- 
tween courts  exercising  primary  and  auxiliary  jurisdiction,  see  Wheel- 
ing Bridge  Oo.  v.  Cochran,  86  Fed.  500 ;  Clyde  v.  R.  A  D.  R.  Co.,  66  Fed. 
634;  Ames  v.  Un.  Pac.  R.  Co.,  60  Fed.  967-974 ;  Smith  v.  Taggart,  87  Fed 


96;  Faiiey  v.  Tailbee,  55  Fed.  892;  Parsons  v.  Charter  Oak  Ins.  Co.,  31 
Fed.  305 ;  Ware  v.  Supreme  Sitting,  28  Atl.  Rep.  1041 ;  Piatt  v.  Philadel- 
phia R  Co.,  54  Fed.  569;  Baldwin  v.  Hosmer,  59  N.  W.  432,  25  L.  R.  A. 
743;  Burwell  v.  Supreme  Sitting,  36  N.  E.  1065;  Jennings  v.  Phila.  A  R. 
R'y  Co.,  23  Fed.  569. 
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THE  BIBLE  IN  THE  LAWYER'S  LIBRAEY. 


Paper  by  JOS.  HANSELL  MERRILL,  of  Thoma9VIllb. 


Perhaps  it  is  but  professional  egotism,  but  I  have  a  deep  con- 
viction that  of  all  people  there  is  greatest  need  for  a  lawyer  to 
have  a  broad  education,  to  know  something,  yes  much,  of  every- 
thing else,  as  well  as  everything  of  the  law. 

Since  IngersolPs  sophomoric  declamations  of  otlier  men's 
-doubts  and  blasphemies,  and  the  effusions  of  the  "higher  critics," 
it  has  become  quite  the  fashion  to  study  the  Bible.  The  deliver- 
ances of  these  worthies  set  people  to  wondering  what  was  the 
truth,  and  to  get  about  finding  out  for  themselves,  so  that  now 
more  than  ever  before,  we  find  the  schools  and  colleges  and 
learned  societies  devoting  time  and  labor  and  money  towards 
finding  out  what  is  in  the  Bible,  and  what  are  the  evidences  of 
its  authenticity. 

I  had  presented  to  me  several  years  ago  five  ponderous  vol- 
umes bound  in  law  sheep,  Matthew  Henry's  Commentaries,  in- 
scribed on  the  inside  cover  of  one  of  which  was,  "That  my 
brother  may  be  conversant  with  the  laws  of  the  Kingdom  of 
•God,  as  well  as  those  of  the  commonwealth  of  Georgia."  The 
result  is  that  being  myself  a  straggler  along  after  this  throng  of 
Bible  students,  and  having  seen  some  of  the  treasures  in  this 
storehouse  for  lawyers,  and  being  mindful  of  the  injunction  in 
the  closing  lines  of  the  book,  "And  let  him  that  heareth  say 
come,"  I  thought  that  it  would  not  be  amiss  to  undertake  to 
entertain  you  with  some  citations  of  special  interest  to  lawyers 
in  this  book,  which  has  been  aptly  said  to  be  "A  book  for  all 
ages,  and  for  all  nations,  for  all  classes  of  men  and  all  states  of 
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society,  for  all  capacities  of  the  intellect  and  all  necessities  of 
the  soul.  It  is  so  conservative  as  to  make  it  a  duty  to  revere  the 
past;  so  progressive  as  to  be  in  advance  of  the  most  enlightened 
age."    (Danl.  March.) 

So,  if  I  am  telling  you  what  is  already  too  familiar  to  be 
entertaining,  pardon  me  on  the  score  of  the  enthusiasm  common 
to  recent  converts. 

THE     LAW. 

In  it  we  read  (Neh.  8:7)  of  the  first  law  school  of  which  we 
have  any  knowledge,  that  opened  by  Nehemiah,  in  which,  with 
the  help  of  a  large  faculty,  he  "caused  the  people  to  understand 
the  law,"  the  law  given  by  Moses. 

We  study  the  old  Grecian  law,  the  Civil  law,  the  Code  of 
Napoleon,  the  English  Common  Law;  why  not  the  Mosaic?  For 
pure  water,  which  is  the  emblem  of  truth,  we  trace  the  stream 
to  the  fountain  head.  If  there  be  a  human  fountain  head  for 
law  surely  that  is  Moses.  If  the  measure  be  antiquity,  or  wis- 
dom, or  the  number  who  obey,  or  the  length  of  time  influenced,. 
Moses  stands  preeminently  above  all  others,  eveii  leaving  out 
of  consideration  all  question  of  his  divine  inspiration.  Judging^ 
by  my  own  experience  it  will  be  a  surprise  to  note  to  what  an 
extent  the  Mosaic  Law  is  the  foundation  of  our  own.  I  was  first 
led  to  study  this  by  a  reference  from  Williams  on  Executors  to 
Num.  27:8-11,  the  Mosaic  law  on  the  subject  of  descent,, 
in  a  case  I  had  where  there  was  no  wife  or  children  or  brothers^ 
or  sisters.  I  have  since  had  occasion  often  to  consult  it,  to  com- 
pare our  laws  with  that,  and  at  times  found  considerable  help. 

We  find  in  the  twentieth  chapter  of  Exodus,  the  first  giving^ 
of  the  Ten  Commandments,  the  foundation  of  all  the  law,  of 
which  all  else  is  but  an  elaboration,  since  the  germ  of  it  all  is 
contained  in  them.  To  them  we  trace  all  the  acts  which  we 
call  malum  in  se.  By  the  light  of  them  we  determine  what  is 
right  and  what  is  wrong,  which  is  the  objective  point  in  all  our 
reasoning.  They  are  the  Constitution,  and  all  laws  that  cannot 
stand  the  test  of  their  requirements  should  be  abrogated. 
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Xote  the  preamble  to  this  in  Exodiis  20:2,  "I  am  the  Lord 
thy  God  which  have  brought  thee  out  of  the  land  of  Egypt,  out 
of  the  house  of  bondage."  We  read  between  the  lines  the  as- 
sertion of  the  right  to  give  the  law,  and  the  assurance  also  that 
it  is  given  with  a  desire  for  the  welfare  of  those  to  whom  it  is 
given.  Is  the  more  elaborate  preamble  to  the  Constitution  of  the 
United  States  or  that  to  the  Constitution  of  Georgia  any  more 
comprehensive  ? 

Georgia's  greatest  Chief  Justice,  our  beloved  Bleckley,  said 
to  me  some  years  ago  at  his  summer  home  at  Clarkesville,  that 
it  was  necessary  for  a  man  to  get  "the  spirit  of  the  law  if  he 
would  ever  be  a  great  lawyer,  just  as  a  musician  must  have 
rhythm  in  his  soul."  At  every  turn  of  a  lawyer's  life,  every  day, 
he  is  trying  to  follow  the  guidance  of  that  which  commands  what 
is  right,  and  prohibits  what  is  wrong.  In  what  book,  what  set 
of  books,  what  library  of  the  world  is  there  such  authoritative, 
such  comprehensive,  such  comprehensible  treatise  on  rights  and 
wrongs  as  in  the  Bible?  Whence  otherwheres  does  the  spirit  of 
the  law  shine  so  brightly  or  bestow  itself  so  abundan^tly  ?  Is 
it  not  then  just  here  that  we  may  catch  this  spirit,  get  its  in- 
spiration and  its  guidance,  lay  the  first  broad  fbundation  for  the 
making  of  a  lawyer  ? 

Let  us  see  what  are  some  of  these  laws  on  subjects  with  which 
we  are  dealing  every  day.  In  the  twenty-first  chapter  of  Exodus, 
immediately  following  the  decalogue,  after  disposing  of  the 
question  of  slavery,  with  which  we  are  done,  we  come  in  the 
twelfth  verse  to  the  subject  of  homicides.  For  a  deliberate  kill- 
ing the  penalty  is,  "he  shall  surely  be  put  to  death."  While 
"if  God  deliver  him  unto  his  hand"  (a  j)eculiar  way  of  stating 
an  accidental  killing),  a  city  of  refuge  is  provide<l.  This  is  not 
the  first  time  the  death  penalty  is  ordered.  We  find  the  same 
law  given  to  Noah  (Gen.  9:6),  "whoso  sheddeth  man's  blood,  by- 
man  shall  his  blood  be  shed."  It  is  interesting  to  note  tJiat  along 
with  this  law  to  Noah  was  also  given  authority  to  eat  the  ani- 
mals,  which  required  the  taking  of  life,  while  Adam  was  al- 
lowed to  eat  only  of  the  plants.    After  the  fall  the  war  is  on,  and 
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the  command,  or  at  least  the  permission,  is  to  "kill  and  eat"  The 
experiment  of  imposing  less  thau  ihe  death  penalty  for  mri-tler 
in  Cain's  case  had  proven  a  failuie.  The  morderer  mi^t  him- 
self be  slain  that  his  kind  be  exttirminated. 

The  next  subject  treated  is  kidnapping,  one  of  very  lively  in- 
terest to  us  for  the  past  year.  The  law  is,  "he  that  stealeth  a 
man  and  selleth  him,  or  if  he  be  found  in  his  hand,  he  shall  be 
surely  put  to  death."  When  we  read  of  the  agony  of  parents 
suffering  from  this  crime,  we  feel  that  the  Mosaic  penalty  is 
more  appropriate  than  our  four  to  seven  years  in  the  penitentiary. 

For  a  battery  (18,  19),  the  offender  shall  pay  for  the  lost  time 
of  the  victim  and  have  him  "thoroughly  healed." 

"If  a  man  smite  his  servant  (20,  21)  and  he  die  under  his 
hand,  he  shall  be  punished;  but  if  he  continue  a  day  or  two,  he 
shall  not  be  punished,  for  he  is  his  money."  In  other  words, 
the  loss  of  the  servant,  his  money,  shall  be  punishment  enough. 
But  this  was  a  part  of  slavery. 

If  a  woman  with  child  be  hurt  (22),  so  that  the  expected  off- 
spring be  killed,  the  punishment  shall  be  "as  the  husband  will 
lay  upon  him,"  but  the  damages  shall  be  assesse(J  by  the  judges. 
"And  if  any  mischief  follows,  thou  shalt  give  life  for  life,  eye 
for  eye,  tooth  for  tooth,  hand  for  hand,  foot  for  foot,  burning 
for  burning,  wound  for  wound,  stripe  for  stripe."  There^s  lex 
tdlionis  for  you. 

"If  an  ox  gore  a  man  to  death  (28),  stone  the  ox;  his  flesh 
shall  not  be  eaten,  but  the  master  shall  be  quit."  They  let  him 
off  with  the  loss  of  the  ox,  anil  of  the  beef.  "But  if  the  ox  is 
wont  to  push  with  the  horn,  and  the  owner  is  notified,  but  hath 
not  kept  him  in,  and  he  has  killed  a  man  before,  the  ox  shall  be 
stoned  and  the  owner  put  to  death,"  but  an  unlimited  fine  may 
be  imposed  as  a  ransom  for  his  life. 

If  a  man  open  a  pit  (33)  and  an  ox  or  an  ass  fall  in,  he  shall 
pay  for  the  beast.  The  men  seem  to  have  had  too  much  sense  to 
fall  in  as  they  do  nowadays,  and  there  was  no  provision  for  them; 
•or  was  it  because  there  were  no  rich  corporations  then  to  be  sued 
for  damages? 
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If  one  ox  kill  another  (35),  divide  the  dead,  sell  the  live  one 
and  divide  the  money.  There  is  absolute  equity  surely,  a  judg- 
ment exquisitely  molded  to  suit  the  case.  But  if  one  of  the 
oxen  had  a  bad  record,  his  owner  bears  all  the  burden. 

Penalty  for  larceny  (22:1)  is  to  restore  four  or  fivefold.  It 
is  interesting  to  note  that  nearly  all  these  laws  were  framed  on 
the  basis  that  the  criminal  has  property,  which  would  seem  to 
indicate  that  there  were  no  paupers  in  Israel  in  Moses's  time. 
How  much  did  the  partial  restoration  of  property  every  seven 
years  have  to  do  with  this?  To  what  extent  could  some  such  sys- 
tem be  adopted  by  us? 

"If  a  thief  be  foimd  breaking  up  (22:2),  and  be  smitten  that 
he  die,  no  blood  shall  be  shed  for  him;"  "if  he  have  nothing,  he 
shall  be  sold  for  his  theft."  I  take  it  this  is  burglary  in  the  night- 
time, and  we  have  almost  exactly  the  same  law  as  this  justifying 
*he  killinig  of  the  burglar  if  caught  in  the  act,  and  imposing 
servitude  if  apprehended. 

One  putting  stock  into  another^s  field  is  required  to  pay  dam- 
ages (25:5),  or  putting  out  fire  in  the  woods,  makes  one  liable 
for  all  the  damage  done.  Our  Supreme  Court  certainly  gave 
thi?  a  broad  interpretation  when  they  held  a  railway  company 
liable  for  the  burning  of  a  house  two  miles  from  the  track. 

In  the  matter  of  bailments  (25:7),  if  the  goods  be  stolen, 
double  restitution  shall  be  made.  This  was  good  authority  for 
our  similar  provision  in  the  double  penalty  for  selling  mortgaged 
property,  but  slavery  and  imprisonment  for  debt  having  been 
abolished,  it  was  dropped  out  as  unconstitutional.  Double  dam- 
ages also  for  trespass  of  cattle. 

So  also  a  rule  for  return  of  hired  things  and  of  borrowed 
goods. 

In  case  of  seduction  (25:16),  marriage  is  required  unless 
the  father  of  the  woman  refuse  to  allow  it,  when  the  man  "shall 
pay  her  according  to  the  dowry  of  virgins."  In  either  event 
she  shall  be  treated  as  a  virgin. 

Then  comes,  in  verse  eighteen,  one  of  the  puzzles  we  can 
never  hope  in  this  life  to  understand:  "Thou  shalt  not  suffer 
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a  witch  to  live."  But  then  if  our  Pilgrim  Fathers  did  not  ex- 
terminate the  race,  they  wrought  such  change  in  the  business 
that  we  cannot  now  bring  ourselves  to  enforce  the  law;  for  the 
witches  of  to-day  are  the  young  and  pretty  women,  instead  of 
the  old  and  ugly.  I  base  this  statement  on  the  fact  that  a  young 
woman,  on  being  called  a  witch,  smiles,  delighted  with  the  com- 
pliment, while  an  old  one  indignantly  denies  the  charge.  It 
seems  they  leave  off  the  witchery  as  they  grow  old. 

Bastardy  is  punished  with  death  (25:19). 

^'Thou  shalt  neither  vex  a  stranger  (25:21),  nor  oppress  him." 
Then  comes  the  command,  ^'Thou  shalt  not  afflict  any  widow  or 
fatherless  child,"  and  the  penalty  of  death  is  to  be  visited  upon 
the  head  of  the  offender,  with  the  avowed  purpose  of  making 
his  wife  a  widow  and  his  children  fatherless. 

The  Lord  seems  to  have  found  this  law  grievously  violated  in 
his  time  on  earth  from  his  invective  against  the  scribes  ami 
Pharisees  (Matt.  23:14),  "Woe  unto  you  hypocrites!  for  ye 
devour  widows'  houses,  and  for  a  pretense  make  long  prayers." 

"Thou  shalt. not  be  to  the  poor  as  a  usurer'^  (22:25). 

The  idea  is  not  to  charge  a  neighbor,  an  Israelite,  interest 
("mine  suffering  beebles,"  as  Jacob  of  to-day  expresses  it)  for 
money  loaned  him  for  his  needs.  I  do  not  find  anywhere  any 
justification  for  the  idea  that  interest  is  not  to  be  charged  where 
money  is  loaned  for  use  in  business,  as  to-day. 

"If  thou  take  thy  neighbor's  raiment  (22:26)  to  pledge,  thou 
shalt  deliver  it  unto  him  by  that  the  sun  goeth  down."  This 
sounds  as  though  it  were  aimed  at  breaking  up  or  preventing 
the  pawnbroker's  business. 

Perjury  is  prohibited  (23:1). 

"Thou  shalt  not  follow  a  multitude  to  do  evil"  (23:2).  This 
looks  as  if  mobs,  if  not  unkno^NTi,  were  certainly  not  unexpected 
in  Mosoc^'s  time.  Lynching,  though,  seems  not  to  have  been  so 
popular  a  pastime  as  now. 

"Xeither  shalt  thou  countenance  a  poor  man  in  his  cause'^ 
(23:3).  Our  corporation  counsel  might  invoke  this  for  the  edi- 
fication of  jurors  who  are  inclined  to  "countenance  the  poor 
man"  seeking  damages. 
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Law  of  estrays  (23:4),  requiring  that  they  be  returned  to  the 
owner,  which  is  a  more  neighborly  demand  than  our  law  makes. 

Take  no  gift  (23:8),  "for  the  gift  blindeth  the  wise  and  per- 
verteth  the  mouth  of  the  righteous."  Is  this  a  little  matter 
which  was  written  for  the  benefit  of  public  officials,  which  they 
forget  when  they  "accept  valuable  courtesies"  from  the  rich  and 
powerful  ? 

"And  thou  shalt  not  oppress  the  stranger"  (23:9).  There  is 
a  fellow  in  Kentucky  who  thinks  this  needs  to  be  rubbed  into 
the  courts  of  my  county.  I  defended  him  in  a  suit  brought 
against  him  there,  using  his  interrogatories,  and  when  I  reported, 
the  loss  of  the  case  and  asked  if  I  should  appeal  it,  he  wrote, 
"Xo,  it's  no  use;  I  don't  vote  down  there  and  the  other  fellow 
does." 

It  is  interesting  to  note  that  the  seventh  year  is  designated 
(23:10)  as  a  time  for  rest  of  man  and  for  lands  just  as  the 
seventh  day  is.  I  know  a  good  many  who  seem  to  read  this  com- 
mand to  rest  the  "seven"  instead  of  the  "seventh,"  or  perhaps 
uncertain  which  is  the  seventh,  and,  for  fear  of  violating  the 
command,  rest  all  the  time.  For  fear  of  bad  results  to  others,  in- 
citing them  to  vagrancy,  by  calling  attention  to  this,  we  will  pass 
over  this  clause  as  quietly  and  quickly  as  possible. 

In  Lev.  13:38-50,  we  find  the  separation  of  the  leper  and  the 
destruction  of  his  clothes  furnishing  us  authority  for  our  quar- 
antine and  pest-house  regulations. 

"When  ye  reap  the  harvest  (Lev.  19:9)  ye  shall  not  wholly 
reap  the  comers,  nor  gather  the  gleanings.  Thou  shalt  leave 
them  for  the  poor  and  for  the  stranger."  Our  wisest  philanthro- 
pLsts  have  learned  from  this  that  the  best  way  to  help  the  poor 
is  to  give  them  something  to  do.  Let  them  earn  the  bread  they 
eat. 

"The  wages  of  him  that  is  hired  (Lev.  19:13)  shall  not  abide 
with  thee  all  niglit  until  tlie  nioming."  "We  have  followed 
this  well  in  our  prompt  and  vigorous  manner  of  enforcing  the 
claim  of  the  laborer  for  his  wages. 

"Tliou  shalt  not  go  up  and  do^\'n  as  a  tale-bearer"  (19:1G).    I 
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doubt  from  this  whether  Moses  would  have  allowed  the  trutl> 
of  the  charge  to  be  given  as  justification  for  slander;  and  I  seri- 
ously doubt  the  wisdom  of  it  in  our  law.  It  would  be  better  i^ 
we  positively  discouraged  the  propagation  of  tale-bearers. 

Lev.  19:35:  "Ye  shall  do  no  unrighteousness  in  judgment,  iu 
met^'^j^ard,  in  weiglit  or  in  measure.  Just  balances,  just  weights 
a  just  ephah,  and  a  just  hin,  shall  ye  have."  Turning  to  Prov- 
erbs 11:1,  w^e  read,  "A  false  balance  is  am-  abomination  unto  the 
Lord,  but  a  just  weight  is  his  delight";  and  turning  to  Gen. 
23:15,  we  find  the  kind  of  currency  used  in  the  first  financial 
transaction  recorded,  where  Abraham  bought  a  burial  ground, 
that  ho  "weighed  to  Ephron  the  silver  400  shekels."  Do  we 
not  find  here  guidance  for  National  honor  in  monetary  standard.-^ 
that  should  silence  all  fiatists  (whole  or  half)  for  all  time?  I 
trust  this  digression  to  politics  is  pardonable  since  nearly  all 
lawyers  are  more  or  less  politicians. 

As  you  are  supposed  to  live  by  what  you  think  and  say  rather 
than  what  you  eat,  I  have  omitted  the  ^fosaic  laws  as  to  eating, 
but  in  view  of  the  impending  barbecue,  feel  it  proper  to  sugge?^t 
the  propriety  of  observing  his  rule  as  to  pork  in  hot  weather. 

On  the  subject  of  mamage  we  find  the  prohibited  degi-€*cs  of 
relationship  set  out  in  Lev.  18:6-17;  the  stepmother,  the  sister 
or  half-sister,  the  grandchild,  the  aunt  or  uncle,  by  blood  or 
marriage,  the  daughter-in-law,  the  brother's  wife,  the  daughter 
of  a  wife. 

The  law  of  inheritance  is  given  in  Xum.  27:8-11.  *'If  a 
man  die  and  have  no  son,  ye  shall  cause  his  inheritance  to  pa>> 
to  his  daughter;  if  he  have  no  daughter,  then  to  his  brethren;  if 
he  have  no  br(*thn»n,  then  to  his  father's  brethren;  if  his  father 
have  no  brethren,  then  to  his  kinsman  that  is  next  to  him  of  hi> 
family." 

And  what  are  these  laws  to  us?  Go  one  step  further  and  ad- 
mit tluur  divine  inspiration.  **()n  the  two  tables  of  stone  hang 
all  the  law  and  the  prophets."  Proclaimed  from  the  summit  of 
Mt.  Sinai,  in  the  earliest  authentic  history  of  man,  they  have 
been,  and  are  to-day,  a  light  to  the  world,  showing  the  path  of 
right,  of  justice,  of  peace,  of  happiness. 
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Let  us  see  what  is  said  of  the  law  by  some  of  those  who  lived 
under  it.  Turnings  to  the  nineteenth .  Psalm  we  find  David^ 
who  not  only  lived  under  it,  but  executed  it,  saying,  "The  law 
of  the  Lord  is  perfect" — a  fullness,  completeness,  covering  every 
phase  of  life.  "The  statute^of  the  Lord  are  right" — no  errors 
in  them,  no  injustice.  "The  judgments  of  the  Lord  are  true 
and  righteous  altogether" — no  need  of  or  desire  for  writ  of  error 
from  them,  so  clearly  just  that  the  one  against  whom  judgment 
is  given  is  satisfied  with  its  correctness. 

Hear  him  again  in  the  119th  Psalm  (142),  "Thy  law  is  the 
truth."  In  Psalm  1,  he  pronounces  the  man  blessed  "Whose  de- 
light is  in  the  law  of  the  Lord,"  and  in  Psalm  37 :31,  "The  law  of 
his  God  is  on  his  heart,  and  none  of  his  steps  shall  slide."  Poor 
David !  Thoroughly  did  he  learn  the  need  of  keeping  this  law  in 
his  heart,  to  keep  his  steps  from  sliding,  and  too,  that  greatest, 
chiefest  characteristic  of  this  law,  that  punishment  inevitably 
follows  its  violation.  That  what  a  man  sows  that  shall  he  also 
reap,  and  that  too,  manifold.  You  can  see  I  have  read  more 
carefully  than  had  the  Irishman  who  explained  to  his  friends, 
"This  David  was  a  bad  man,  yes,  a  bad  man  was  David.  The 
rascal  stole  a  man's  wife,  and  then  had  the  poor  fellow  killed,  and 
got  off,  he  did,  with  pleading  guilty  to  the  stealing  of  a  ewe 
lamb,  by  bribing  the  judge  of  the  land,  one  Xathan,  a  Jew." 

In  the  Bible  we  have  that  law  that  is  inexorable,  that  must  be, 
always  is,  and  always  will  be  obeyed.  Given  its  violation  the 
penalty  never  fails  to  follow.  Glorify  God  if  we  will  by  obeying 
and  experienceing  his  mercies.  If  not  in  this  way,  then  we  shall 
glorify  him  by  vindicating  his  justice. 

Let  us  hear  from  the  sage,  Solomon,  in  Prov.  6:23,  "For  the 
commandment  is  a  lamp  and  the  law  light";  again  Prov.  13:14, 
"The  law  of  the  wise  is  a  fountain  of  life  to  depart  from  the 
snares  of  death";  and  he  warns  other?,  Prov.  7:2,  '*Keep  my  law 
as  the  apple  of  thine  eye;  Prov.  28:9,  "He  that  turneth  away  his 
ear  from  hearing  the  law,  even  his  prayer  shall  be  an  abomina- 
tion," which  last  sentiment  will  be  heartily  sanctioned  by  our 
judges.  If  the  petition  be  not  based  on  the  law,  they  lend  but  a 
deaf  ear  to  the  prayer. 
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Again  hear  him  as  he  lays  the  foundation  of  our  homestead 
law  (Prov.  22:27),  "If  thou  hast  nothing  to  pay  why  should 
lie  take  away  thy  bed  from  under  thee  V 

Hear  the  great  prophet  Isaiah  (8:19),  as  he  tells  us  how  to 
deal  with  the  various  cranks  of  his  day,  and  ours,  for  they  seem 
to  be  identical.  "And  when  they  say  unto  you,  seek  unto  them 
that  have  familiar  spirits  and  unto  wizards  that  chirp  and  mut- 
ter; should  not  a  people  seek  unto  their  God,  for  the  living  t<j 
the  dead  ?"  Was  it  with  prophetic  eye  he  saw  us  struggling  with 
Christian  Scientists,  spiritualists  et  id  omne  genus,  that  he  said 
this  and  added,  "To  the  law  and  to  the  testimony;  if  they  speak 
not  according  to  this  word  it  is  because  there  is  no  light  in  them." 
The  writings  of  this  ffreat  man  abound  in  the  finest  satire  and 
keenest  irony. 

This  law  is  the  light  for  guidance,  the  standard  for  measure- 
ment. Let  us  brinff  all  the  new  fads  to  this  standard.  Try  them 
by  its  light,  apply  its  tests,  weigh  them  in  its  balance,  and  then 
stand  by  the  result  of  the  investigation. 

It  is  amazing  to  contemplate  the  infliction  of  the  death  penalty 
for  scores  of  trivial  offenses  in  the  laws  of  Europe  and  Great 
Britain  during:  what  is  called  the  Dark  Ages,  until  we  see  tlie 
cause.  The  light  from  Mt.  Sinai  had  not  penetrated  the  gloom 
that  surrounded  them.  The  exposition  of  that  law  by  Moses 
was  unknown  to  them;  and  the  higher  plane,  th6  broader  equity, 
wliicli  characterize  the  laws  of  to-day,  are  due  to  the  light  from 
this  source.  The  higher  a  nation's  civilization  and  enlighten- 
ment, the  closer  do  its  laws  approximate  this  standard. 

Again  hear  Isaiah  (42:21)  say,  "He  will  magnify  the  law  aiul 
make  it  honorable."  It  is  certainly  a  commendable  ambition 
for  each  of  us  to  strive  to  be  one  of  the  instruments  used  to  bring 
this  about — "to  make  it  honorable." 

Before  leaving  this  branch  of  the  subject  I  must  refer  again  to 
that  law,  written  all  through  the  book^a.-^  old  Solomon  Gaskins 
us('<l  to  say  his  text  was,  ''from  kiver  to  kiver."  It  is  that  whatso- 
<'ver  a  man  sowetli,  that  shall  he  also  reap."  It  is  expressed 
by  every  conceivable  combination  of  words,  and  variety  of  illus- 
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tration,  by  precept  and  by  example;  the  last  most  notably  in  the 
lives  of  David  and  Paul.  David's  deepest  penitence  nor  Panl'a 
snblimest  service  could  free  them  from  the  penalty  of  reaping 
the  crop  they  had  sown.  David  violated  one  wife  and  his  own 
son  violated  ten  of  his  ^*in  the  sight  of  all  Israel." 

Paul  imprisoned  some  and  consented  to  the  deatli  of  one,  and, 
he  says  (2  Cor.  11:24),  recounting  the  harvest  ho  had  reaped: 
"Five  times  received  I  forty  stripes  save  one,  thrice  was  I  beaten 
^vith  rods,  once  was  I  stoned,  thrice  I  suffered  shipwreck,  in  per- 
ils of  waters,  in  perils  of  robbers;  made  to  fight  with  wild  beasts 
at  Ephesus."  What  an  abundant  harvest  did  he  reap !  and  from 
so  small  a  planting !  But  we  have  seen  the  like  ever  since,  and 
we  see  it  about  us  everv^  day.  *'What  a  man  sows  that  shall  he 
also  reap,"  for  the  flesh,  for  the  mind,  for  the  body,  for  the 
spirit,  and  for  time  and  eternity. 

LAWYERH. 

Turning  from  what  this  book  says  of  the  law,  we  find  some 
comments  on  lawyers.  We  find  in  Luke  (11:46),  the  Lord  say- 
ing, **Woe  unto  you  also,  lax^^'ers:  for  ye  lade  man  with  burdens 
grievous  to  be  borne,  and  ye  yourselves  touch  not  the  burden 
with  one  of  your  fingers." 

It  was  a  presumptuous  lawyer  (Luke  11:25)  who,  trying  to 
entrap  Jesus,  asking,  *^\Vhat  shall  I  do  to  inherit  eternal  life?'' 
drew  forth  the  parable  of  the  good  Samaritan.  It  is  pleasant 
to  see  that  he  knew  the  law  that  Jesus  asked  him  (may  this  gen- 
oration  of  them  be  equally  well-informed),  and  it  was  to  his  in- 
quiry that  we  owe  the  broad  view  we  have  of  the  brotherhood 
of  man. 

ORATORY. 

To  the  student  of  oratory,  and  I  take  it  we  are  all  such,  the 
Bible  is  of  great  value.  It  abounds  in  the  most  apt  illustrations, 
most  striking,  dramatic  scenes;  from  it  can  be  made  the  most, 
effective  quotations,  because,  as  the  people  sang,  "Saul  has  slain 
his  thousands,  but  David  his  tens  of  thousands,"  so  in  a  lawyer's 
regulation   audience   of   twelve,   or  the  politicians   "vast  con- 
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course,"  where  one  has  read  Shakespeare,  ten  have  read  the 
Bible,  are  familiar  with  it,  and  instantly  grasp  your  idea.  It  is 
remarkable  to  note  how  many  of  the  "World's  Best  Orations" 
(Brewer)  have  the  words,  phrases,  ideas  of  the  Bible  in  their 
climaxes. 

One  of  the  most  effective  speeches  I  ever  heard  in  our  court- 
house was  made  by  one  of  our  bar  defending  a  farmer  in  a  suit 
by  a  horse  dealer,  the  plea  being  breach  of  warranty,  and  it  con- 
sisted of  almost  nothing  but  the  peroration. 

"Gentlemen,  you  have  all  read  in  your  Bibles  how  a  certain 
man  went  from  Jerusalem  down  to  Jericho  and  fell  among^ 
thieves.  Well,  this  defendant  left  his  farm  up  here  in  the  coun- 
try, and  came  down  to  Thomasville  and  fell  among — horse- 
traders." 

As  a  graceful  and  effective  speaker  the  Apostle  Paul  never 
had  a  human  superior.  Note  the  delicate  compliment  with 
which  he  begins  his  defence  before  Agrippa.  "I  think  myself 
happy,  king  Agrippa,  because  I  shall  answer  for  myself  this 
day  before  thee,  especially  because  I  know  thee  to  be  expert  in 
all  questions  and  customs  which  are  among  the  Jews." 

Hear  him  at  Athens,  a  city  full  of  statues  to  gods  and  god- 
desses: "Ye  men  of  Athens,  I  perceive  that  in  all  things  ye  are 
very  religious.  For  as  I  passed  by  and  beheld  your  devotions,  I 
found  am  altar  with  this  inscription  'To  the  imknown  God'; 
whom  therefore  ye  dgnorantly  worship,  him  declare  I  unto  you." 
How  beautifully  he  catches  their  attention,  by  referring  to  some- 
thing tliey  are  interet^ted  in.  They  start  off  on  common  ground 
well  acquainted.  Contrast  the  effect  of  this  style  of  speaking^ 
with  that  of  the  man  who  plunges  into  what  he  has  to  say,  like 
a  schoolboy  into  his  declamation. 

Those  inclined  to  ^kyscraping  oratory,  by  Avhich  they  slioot 
over  juries'  heads,  and  then  wonder  why  they  rarely  get  a  ver- 
dict, could  profitably  study  the  style  of  the  Lord  himself,  un- 
questionably the  most  effective  speaker  the  world  has  known. 
See  how  constantly  he  uses  the  expressions,  the  experiences,  the 
cu^=tonls,  the  surroundings,  of  the  everv'-day  life  of  his  audiences. 
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GENERALLY. 

Do  we  learn  something  of  value  in  studying  tlie  lives  of 
heroes  ?  Is  there  in  this  a  sort  of  association  with  the  great  that 
is  pleasant  as  well  as  instructive?  Look  at  the  list:  Noah,  the 
hero  of  the  flood;  Job,  the  great  example  of  fidelity,  "Though  he 
slay  me  yet  will  I  trust  him,"  "The  Lord  gave,  the  Lord  hath 
taken  away,  blessed  be  the  name  of  the  Lord";  Abraham,  who 
gathered  up  the  men  of  his  household,  and  followed  after  and 
defeated  the  five  kings  of  the  plains,  rescuing  his  kinsman  and 
his  family;  Joseph  and  likewise  Daniel,  who  rose  by  sheer  force 
of  character  and  intellect  (humanly  speaking),  from  being  slaves 
in  a  foreign  country,  to  the  position  of  chief  ruler  of  the  greatest 
nations  of  their  time  (True,  ray  Irish  friend  says  of  Joseph, 
"They  told  stories  on  the  boy  and  put  him  in  jail,  but  he  got 
himself  up  in  the  world  by  publishing  a  book  on  dreams,  and 
soon  cornered  the  wheat  market,  and  got  a  mortgage  on  the  whole 
country,  just  like  his  descendants,  these  Rothschilds");  Moses 
who  led  a  nation  from  slavery  to  victory,  and  stands  confessedly 
the  greatest  statesman  and  lawgiver  of  history;  David,  the  war- 
rior, the  king,  with  a  soul  ^eat  enough  to  ever  promptly  ac- 
knowledge a  fault;  Solomon,  the  sage  of  the  world,  whose  say- 
ings touch  ever}'-  phase  of  our  lives.  "It  is  naught,  it  is  naught, 
sayeth  the  buyer,  but  when  he  is  gone  his  way  then  he  boasteth  " 
(Prov.  20:14).  "He  that  is  surety  for  a  stranger  shall  smart  for  it" 
(11:15).  "Removenottheold  landmark"  (23:10).  ** Let  another 
man  praise  thee  and  not  thine  own  mouth"  (27:2).  "There  is 
that  withholdeth  more  than  is  meet,  but  it  tendetli  to  poverty, 
and  a  giving  that  doth  enrich"  (11.24).  "The  liberal  soul  shall 
be  made  fat,  and  he  that  watereth  shall  be  watered  also  him- 
self" (11:25).  A  man  of  experience  too;  "Better  to  dwell  in  a 
corner  of  the  housetop,  than  with  a  brawling  woman  in  a  wide 
house"  (21:9).  But  we  skipped  Kathan,  the  man  who  could 
approach  the  despotic  monarch,  and  beguiling  him  by  a  tale, 
draw  forth  his  condemnation  to  death  of  the  man  represented, 
and  then  say  to  him,  "Thou  art  the  man";  and  then  Elijah,  who 
could  reply  to  King  Ahab's  charge  against  him,  "It  is  not  I, 


Digiti 


zedbyCnOOgle 


168  18   QEOBGIA   BAB   ASSOCIATION. 

but  thou  and  thy  father's  house  that  troubleth  Israel."  Then 
have  him  assemble  his  hosts  on  Mt.  Carmel  for  the  great  test, 
to  settle  who  should  be  the  God  of  Israel.  After  his  great  tri- 
umph and  his  slaughter  of  the  priests  of  Baal  who  had  led  the 
people  into  debauchery,  he  runs  all  the  way  back  to  Jezreel  by 
the  side  of  the  King's  chariot,  there  to  be  frightened  by  a  wo- 
man (Jezebel,  the  original  of  Shakespeare's  Lady  Macbeth),  and 
to  flee  for  his  life  to  the  wilderness,  there  to  crawl  under  a  juni- 
per tree  and  beg  the  Lord  to  take  his  life,  and  let  him  give  up 
the  fight. 

What  more  thrilling  scene  was  ever  enacted  than  by  Elisha  ? 
The  great  Syrian  general  had  come  and  had  been  healed  of  his 
leprosy.  He  had  sought  to  bestow  gifts  of  gold  and  silver  and 
apparel.  The  great  prophet  had  declined  them  all.  Such  bless- 
ings were  not  to  be  measured  by  such  a  standard.  The  prophet's 
sen^ant,  Gehazi,  tired  of  his  master's  poverty,  could  not  stand 
this,  and  slips  out  after  the  Syrian  concocting  a  lie  as  the  excuse 
of  his  master's  change  of  mind,  and  "took  somewhat  of  him." 
Returning  he  bestows  his  booty  in  a  hiding-place  and  enters  his 
master's  presence.  "Whence  comest  thou,  Gehazi  ?"  "Thy  ser- 
vant went  no  whither."  "Went  not  my  heart  with  thee  when 
the  man  turned  again  from  his  chariot  to  meet  thee  ?  The  lep- 
rosy therefore  of  Kaaman  shall  cleave  unto  thee  and  unto  thy 
Feed  forever."  "And  he  went  out  from  his  presence  a  leper, 
Avhite  as  the  snow."    2  K.  5. 

Peter,  the  unlearn*?d  Galilean,  comes  to  be  one  of  the  mighty 
in.'^ii  of  t\u)  world,  and  along  with  many  others  gives  us  ihii* 
comforting  truth  ((1  Pet.  2 :20) :  "For  what  glory  is  it  if  when  ye 
be  buffeted  for  your  faults,  ye  shall  take  it  patiently  ?  But  if  when 
ye  do  w'ell  and  suffer  for  it  ye  take  it  patiently,  this  is  acceptable 
with  God."  Had  Dickens  just  read  this  when  he  called  Mark 
Tapley  into  being  ?  "Ko,  sir,  no  trouble,  but  everybody  is  so  good 
and  kind  to  me  there,  sir,  that  there's  no  credit  to  be  got  being 
jolly  thei^;  anybody  could  do  it." 

And  last  the  world's  greatest  human  benefactor,  its  greatest 
orator,  its  grandest,  noblest  man,  him  whom  the  world  has  united 
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in  placing  upon  its  highest  pedestal  of  honor,  the  apostle  Paul. 
All  landmarks  in  the  world's  history,  whose  record  is  preserved 
for  our  benefit. 

CONCLUSION. 

Our  responsibility  is  great.  "To  whom  much  is  given  of  him 
shall  much  be  required"  (Luke  12:48). 

In  Ps.  19:11,  we  read:  "And  in  keeping  these  laws  is  great 
reward."  "A  good  name  is  rather  to  be  desired  than  great  riches, 
and  loving  favor  than  silver  and  gold"  (Prov.  22:1).  The  sim- 
plest of  us  know  that  the  great  rewards  to  our  profession  go  to 
those  who  are  at  least  believed  to  "walk  uprightly,  work  right- 
eousness, and  speak  the  tnifh  in  tlieir  hearts"  (Ps.  16). 

I  trust  that  I  have  made  out  my  case  to  your  satisfaction, 
gentlemen,  and  that  you  will  promptly  render  a  verdict  for  me 
to  the  effect  tliat,  after  the  Code  and  a  set  of  Georgia  Reports, 
the  next  most  important  book  in  a  lawyer's  library  is  a  well- 
indexed  Bible. 
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THE  CRITICISM  OF  COURTS. 


Paper  by  ROLAND  ELLIS,  op  Macon. 


Mr,  Pixsidcnt  and  Gentlertien  of  ilie  Bar  Associatio7i: 

In  an  effort  to  comply  with  the  request  of  this  austere  body  to 
furnish  a  paper  for  the  annual  symposium  of  Georgia  l<egal  wis- 
dom, I  have  been  much  perplexed  by  two  insistent  considera- 
tions. The  first — the  crass  imfitnefc«s  of  the  one  in  this  instance 
expected  to  comply  with  the  request — 1  have  put  behind  me,  for 
the  reason  that  I  have  patiently,  during  my  connection  with  the 
association,  heard  and  applauded  papers  more  or  less  long,  from 
nearly  every  member  of  it. 

The  second — ^the  selection  of  a  subject,  which  has  not  been 
broached,  considered,  digested  and  settled  by  those  who  are  em- 
perors in  the  kingdom  of  legal  lore — is  more  difficult  6f  success- 
ful disposition.  To  treat  a  topic  already  explored  in  these  delib- 
erations might  prove  disastrous,  and,  if  I  essay  the  dangerous 
flight,  like  the  fabled  Icarus,  my  wings  of  wax  might  fail  as  I 
neared  the  sun.  So,  without  reading  a  discussion  of  any  particu- 
lar branch  of  the  law,  preparation  of  which  has  been  imavoidably 
prevented,  permit  me  to  lay  before  you  one  suggestion,  relating 
to  a  subject  in  which  all  lawyers  are  interested.  I  have  been  im- 
pressed in  the  la.st  few  years  with  the  frequency  of  the  expres- 
sion, "Criticism  of  Courts.''  The  press  teems  with  the  term,  and 
its  use  has  become  frequent  among  members  of  the  bar.  When- 
ever a  decision  is  rendered  by  a  court  of  laat  resort,  however 
much  that  decision  may  conflict  with  one's  preconceived  ideas  of 
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right  or  law  or  justice,  it  has  become  customary— so  generally  in- 
deed, as  to  approach  the  invariable — 'to  warn  all  persons  not  to 
criticize  the  judgment.  Such  criticism  is  treated  by  many  as  a 
menace  to  existing  institutions,  and  •  such  critics  as  dangerous 
foes  of  law  and  order. 

Indeed,  so  much  has  this  idea  grown,  that  the  right  to  super- 
stitious infallibility  has,  like  a  movable  halo,  by  a  system  of  de- 
clension, been  transmitted  somewhat  to  trial  courts,  there  to  en- 
velop judgments  go»od,  bad,  and  indifferent  with  the  chastened 
glow  of  its  mystic  light 

The  press  tells  us  that  such  criticism  is  the  parent  of  anarchy* 
Some  of  the  most  prominent  lawyers  condemn  it.  Ea^u  papers 
read  before  this  independent  and  fearless  body  have  been  de- 
plored as  attacks  upon  courts  and  laws  w-hich  carried  in  them 
germs  of  surpassing  danger.  How  this  spirit  of  ^'lese  majeste^^ 
became  transplanted  in  such  prolific  crop,  of  late  years,  to  the 
soil  of  a  republic  is  difl[icult  to  fathom.  Research  fails  to  dis- 
close to  me  in  logic  or  history  any  reason  why  courts  should  not 
be  criticized,  and  their  judgments  discussed  and  approved  or 
ooaidemned,  as,  like  other  products  of  the  human,  they  may  be 
fit  for  praise  or  blame.  That  the  most  momentous  affairs  of  all 
mankind — life,  liberty  aijd  property — should  be  disposed  of  by 
the  arbitrament  of  a  very  few  of  the  race  demands  that  the  con- 
duct of  those  few,  and  the  few  themselves,  should  be  scnitinized 
Anth  vigilance,  discusseil  ^^ith  fearlessness,  and  receive  im|>ar- 
tially  the  meed  of  that  justice  which  has  been  earned. 

Said  Mr.  Justice  Brewer  in  an  address:  ^'It  is  a  mistake  to 
suppose  that  the  Supreme  Court  is  either  honored  or  helped  by 
being  spoken  of  as  beyond  criticism.  On  the  contrary,  the  life 
and  character  of  its  justicets  should  be  the  object  of  constant 
watchfulness  by  all,  and  its  judgments  subject  to  the  freest  criti- 
cism. The  time  is  past  in  the  history  of  the  ^vorld  when  any  liv- 
ing man  or  body  can  be  set  on  a  pedestal  and  decorated  with  a 
halo.  The  moving  waters  are  full  of  life  and  health ;  only  in  the 
Btill  waters  are  stagnation  and  deatli."  How  true  the  observa- 
tion !  How  many  petty  tyrannies,  how  many  iniquities  springing 
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from  the  exercise  of  a  discretion  which  no  appeal  can  correct, 
have  raised.'  their  unwelcome  heads  within  your  own  horizon,  that 
in  the  presence  of  a  press  and  people  who  were  ready  to  discii^ 
would  have  never  shown  their  coward  shapes. 

What  has  efver  been  competent  to  cope  with  the  terrible  power 
of  a  judicial  tribunal  but  the  poaver  of  public  opinion  ?  Have  you 
never  reflected  that  courts  in  a  republic  are  originally  the  creat* 
ures  of  that  calm  public  opinion  which  has  found  expression 
through  conventions  of  the  people,  or  the  people's  representa- 
tives? What  safer  guardian  of  the  creature  may  be  than  the 
creator  ? 

Free  and  unrestricted  discussion  is  essential  to  the  foundation 
of  correct  public  opinion.  Correct  public  opinion,  in  a  nation  of 
freemen,  must  support  the  go\Temment  and  the  laws,  or  the  gov 
emment  must  fall,  and  the  administration  of  the  laws  pass  into 
other  hands.  Upon  that  public  opinion,  which  is  the  product  of 
intimidation  or  misinformation,  may  rest  the  governing  structure 
for  a  time,  as  a  houee  built  upon  the  sands,  but  with  the  storm 
of  the  awakening  will  come  the  downfall.  No  stable  edifice  can 
stand  upon  ignorance  of  error;  truth,  free,  bold,  naked,  is  the 
only  rock.  And  the  qualities  of  truth,  as  a  foundation,  are  not 
doubted  save  by  those  who  fear.  • 

It  is  objected  that  free  criticism  of  the  judgments  and  person- 
nel of  courts  inculcates  disrespect  for  the  law.  Has  any  one  ever 
told  you  that  the  source  of  statute«  law,  or  the  duly  constituted 
lawmaking  body  of  a  State,  needed  immunity  from  criticism  in 
order  to  promote  respect  for  its  acts  ?  And  yet,  the  members  of 
a  legislature  are  bound  by  oaths  as  solemn  and,  comparing  their 
number  with  the  number  of  incumbents  of  the  bench,  are  sus- 
tained by  characters  quite  as  high  as  the  individuals  who  wear 
the  ermine. 

Tlie  free  criticism  by  press  and  people  of  the  men  who  make, 
and  the  measures  made,  laws,  is  not  only  salutars',  but  is  the 
surest  safeguard  of  the  people  that  both  govern.  Should  the- 
body  that  administers  the  laws  be  less  answerable  to  a  fair  but 
fearless  scrutiny  t 
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We  have  fair  authority  for  the  most  extreme  form  of  healthy 
criticism.  Mr.  Justice  Brown  declared  that  the  decision  in  the 
income  tax  case  would  rise  up  some  day  in  the  hour  of  danger  to 
paralyze  the  arm  of  the  governmetnt. 

Mr.  Justice  Harlaii  declared  in  the  insular  decision,  that  the 
constitution,  by  the  ojyinion  of  the  majority,  had  been-  so  muti- 
lated as  to  convert  a  contstitutional  government  into  a  govern- 
ment of  legislative  absolutism. 

Mr.  Jefferson  was  right  when  he  said  of  certain  classes  of  the 
judiciar}^  that  there  was  no  restraint  upon  them  except  the  fear 
of  impeachment,  and  that  impeachment  was  not  even  a  "buga- 
boo." 

The  ancient  remedy  of  decapitation,  referred  to  by  our  dL^itin* 
fished  president  in  his  address,  was  salutary  and  effectual,  but 
had  one  great  defect — it  cut  off  the  opportunity  of  reform  on  the 
part  of  the  judge.  While  fumiishing  the  most  powerful,  free 
criticism  supplies  at  the  same  time  the  m-oBt  humane  remedy. 

I  have  no  grievance  against  the  woatkack  of  Georgia,  and  no 
local  dissatisfaction  colors  my  judgment.  Measuring  my  words^ 
I  believe  that  the  Georgia  judiciary  presents  the  most  stainle^ 
type  of  the  high  office  that  has  ever,  as  a  whole,  blessed  a  Stat.. 
of  this  Union. 

I  yield  to  none  in  my  respect  for  our  able  and  distinguished 
judiciary.  It  has  been  a  frequent  bulwark  between  the  aggres- 
sion of  wrong,  and  the  security  of  right  We  crown  its  rightr 
eous  judgments  with  encomiums;  shall  we  not  set  the  seal  of  dis- 
approval on  the  WTong  'i  Have  you  ever  thought  of  whom  you  are 
sometimes  asked  to  clothe  with  the  reverence  of  superstition? 
Reverence  is  the  homage  due  to  infallibility.  Courts  have  not 
always  been  infallible. 

Nisi  prius  courts  in  America  have  enjoined  the  gathering  of 
citizens,  have  enjoined  their  conversation,  have  enjoined  their 
passage  along  the  public  highways;  and,  out-IIeroding  nerod, 
have  even  prohibited  the  discontinuance  of  labor  by  employees,. 
and  punished  for  oomt^mpt  the  absent,  until  they  have  made  the 
phrase  "government  by  injunction"  a  synomym  of  moden* 
tyranny. 
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( Voss-burdened,  thorn-pierced,  a .  man-God  tottered  to  His 
luartjrdom,  but  the  tragedy  which  crimsoned  Calvary  and  saved 
A  world  was  not  a  murder,  it  was  a  court's  decree.  Yet  Pilate 
wore  the  ermine,  and  therefore  shall  no  man  say  him  nay  ?  The 
judgments  of  courts  fed  the  hungry  flames  with  the  food  of  mar- 
tyred bodies.  The  compressed  agony  and  tears  of  an  age  of  In- 
quisition decorate  the  memory  of  the  medieval  bench. 

The  constitutionality  of  the  infamous  stamp  act  was  affirmed 
by  an  American  tribunal,  an.d  history  shows  that,  unless  the  spirit 
of  liberty  had  then  been  fixed  in  the  colonial  heart  with  strength 
<livine,  it  would  have  been  strangled  from  the  bench. 

Mrs.  Surratt's  wronged  soul  stands  in  the  shadow  to  be  reck- 
oned with ;  while  the  cheek  of  Dreyfus-shamed  France  yet  bums 
from  the  bewigged  infamy  of  a  court. 

Xot  monstrouB,  but  momentoais  and  startling,  is  the  reflection 
that,  within  a  decade,  overturning  the  precedents  of  a  century, 
the  high  court  of  America,  by  a  bare  majority  of  one,  protected 
the  incomes  of  the  rich,  forced  the  most  direful  panic  of  the 
countn^'s  history',  and  paralyze<l  the  arm  of  the  government  in 
the  hour  of  danger;  and,  more  startling  still,  out  of  the  constitu- 
tion of  a  republic  has  construed  an  empire  and,  exchanging  the 
orniine  for  the  imperial  purple,  has  dealt  a  blow  to  freedom 
more  dangerous  than  the  allied  armies  of  all  the  monarchs  of  the 
■earth. 

You  may  have  tranquillity,  it  is  true,  and  silence  also,  in  the 
presence  of  justice  and  wpoaig  alike.  But  th-e  tranquillity  that 
turns  it.s  placid  face  toward  injustice  is  but  the  mask  of  decay, 
and  within  the  false  shell  the  worm  feeds  on  the  core  of  virtue. 

You  may  receive  the  words  of  power-fortrossed  wrong  with 
silence,  but  I  say  to  you,  that  this  cdlence  is  not  the  homage  of 
honor.  It  is  the  silence  of  the  sepulchre,  yaw-ning  for  its  victims 
of  human  right  and  justice,  against  whose  cniel  mouth  cowardice 
shall  roll  the  stone  that  keeps  them  captive. 

Who  among  those  criticized,  when  such  criticism  is  bomest,  ob- 
jects ?  Fear  of  its  white  light  is  proclamatio«n  that  a  sore  festers 
in  the  shadow.    I  know  of  no  more  worthy  censor-body,  endowed 
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with  such  learning,  independence  and  virtue,  before  whom  the 
conduct  of  courts  could  come,  than  the  body  of  the  bar.  The 
very  partisanship  of  advocacy,  while  it  should  never  father  un- 
just opinions  from  professional  disappointment,  lends  that  vital 
spark  of  interest  needed  to  insure  industrious  scrutiny  of  the 
tench.  But  it  must  not  be  supposed  that  tlie  bar,  from  its  close 
contact  therewith,  is  the  only  class  deeply  concerned  in  adminis- 
tration of  the  courts.  When  their  property  and  their  persons 
may  be  the  fortimate  or  ill-starred  grist  with  which  the  judicial 
mill  grinds  out  justice  or  injustice;  when,  not  only  their  private 
affairs  are  thus  to  be  detennined,  but  when  these  powerful  tribu- 
nals hold  in  their  hands  the  very  structure  and  form  of  the  gov- 
ernment itself,  under  which  the  people  live;  when  out  of  a  court 
of  nine,  which  is  not  even  bound  by  its  own  decisions,  five  may 
make  a  fact  and  the  minority  of  four  only  make  an  opinion; 
when  the  creature  of  a  political  body  becomes  the  arbiter  of  ques-* 
tions  which  control,  not  only  its  material  rights,  but  its  political 
policy  and  life,  men  of  the  race  which  shed  its  best  blood  that 
this  government  might  be  bom  have  the  right  to  be  heard. 

In  the  name  of  the  spirit  of  a  conservative  and  law-abiding 
race,  may  the  executive,  legislative  and  judicial  agents  of  the  peo- 
ple receive  from  their  principal,  that  same  people,  the  fair-won 
guerdon  of  true  respect.  But  may  no  false  sense  of  conservatism 
strangle  the  voice  of  honest  indignation  or  still  the  note  of  jnei 
alarm.  May  the  lesson  be  learned  and  remembered,  that  the 
creature  of  the  human,  like  the  creature  of  a  god,  can  never  be 
greater  than  its  own  creator;  that,  as  the  officers  of  government 
for  good  service  and  high  deeds  receive  the  plaudits  of  the  gov- 
erned, so  no  perversion  of  place  or  power,  no  incompetency,  mis- 
conduct or  tyranny  of  rulers  shall  ever  go  unwhipt  in  the  open 
forum  of  the  world  by  those  free  subjects  of  that  rule  who  are, 
iit  last,  the  highest  sovereigns. 
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DEFECTS  IX  THE  LAW  OF  GEORGIA  REGULATING 
PRIVATE  CORPORATIONS. 


Papbr  by  SHEPARD  BRYAN,  of  Atlanta. 


The  Code  of  Georgia,  section  1833,  declares:  "A  public  cor- 
poration is  one  having  for  its  object  the  administration  of  a  por- 
tion of  the  powers  of  government  delegated  to  it  for  that  pur- 
pose— such  are  municipal  corporations,"  and  section  1834  affirms 
that  "All  others  are  private,  whether  the  object  of  incorpora- 
tion be  for  public  convenience  or  individual  profit,  and  whether 
the  purpose  be  in  its  nature,  civil,  religious  or  educational." 

The  Constitution  of  Georgia  (article  3,  section  7,  paragraph 
18)  provides  that  the  General  Assembly  shall  have  no  power  t<> 
grant  corporate  powers  and  privileges  to  private  companies,  but 
charges  it  with  the  duty  of  prescribing  by  law  the  manner  in 
which  such  powers  shall  be  exercised  by  tlie  courts.  It  is  further 
provided  in  this  clause  of  the  Constitution  that  all  corporate 
powers  and  privileges  to  banking,  insurance,  railroad,  canal,  navi' 
gation,  express  and  telegraph  companies  shall  be  issued  and 
granted  by  the  Secretary  of  State  in  such  manner  as  shall  be 
prescribed  by  law. 

In  pursuance  of  these  mandates  of  the  Constitution,  laws 
have  been  enacted  prescribing  the  manner  in  which  the  Secre- 
tary of  State  and  the  courts  shall  exercise  the  powers  conferred 
upon  them. 

It  is  not  my  purpose  to  discuss  in  this  paper  the  whole  domain 
of  our  law  touching  these  private  corporations.  I  desire  to  re- 
fer more  especially  to  the  laws  regulating  the  ordinary  business 
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corporation  and  to  point  out  certain  additions  and  changes  which 
in  my  judgment  are  needed  and  would  prove  useful  to  our  com- 
mercial and  industrial  interests. 

The  railroad  commission,  the  insurance  department,  the 
treasury  department,  with  its  State  Bank  Examiner,  have  done 
good  service  in  behalf  of  the  people.  Since  there  have  been  rail- 
roads and  legislatures,  the  railroad  has  been  the  prolific  source 
of  legislation.  Many  good  laws  have  been  placed  upon  our 
statute  books,  and  the  lawmakers  on  the  whole  have  held  a  just 
and  even  balance  between  tliese  gigantic  combinations  of  capital 
on  the  one  hand  and  the  people  whom  they  serve  on  the  other. 
The  Railroad  Commission  for  the  public  good  might  well  be 
granted  other  and  additional  powers  (particularly  with  refer- 
ence to  the  building  of  depots  adequate  to  the  needs  of  the  city 
or  community  served).  But  this  is  not  within  the  range  of  my 
subject. 

Our  insurance  laws — ably  and  intelligently  enforced  as  they 
are  by  the  distinguished  Ineuraiice  Commissioner — are  a  credit 
to  the  State.  They  have,  however,  serious  defects  ajid  need 
amendment.  The  Secretary  of  State,  empowered  and  di- 
rected by  law,  granted  a  charter  to  a  mutual  fire  insur- 
ance company.  Tliis  company  should  then  have  gone  to 
the  other  side  of  the  capitol  and  applied  to  tlie  Insur- 
ance Department  for  license  to  do  business  in  the  State  of 
Georgia.  This  was  not  done,  and  this  company,  although  un- 
able to  do  business  in  the  State  which  created  it,  masquerades 
throughout  this  country  and  Canada  as  an  honest  Georgia  cor- 
poration and  collects  premiums  from  an  innocent  public  with- 
out  giving  protection  in  return  therefor.  Our  law,  then,  has 
created  and  turned  loose  a  "wild  cat,"  and  the  many  policy- 
holders who  have  suffered  loss  by  fire,  come  to  Georgia  to  collect 
their  money  and  find  that  Georgia  will  create  a  "wild  cat''  to 
prey  upon  the  people  of  other  States  while  protecting  its  own 
people  from  these  depredations.  The  law  should  be  so  amended 
that  this  condition  could  not  be  possible,  and  the  charter  should 
be  revoked  unless  a  license  is  applied  for  and  granted  within 
sixty  days  after  the  granting  of  the  charter. 
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It  would  also  be  greatly  in  the  interest  of  the  people  of  Geor- 
gia if  the  legislature  would  provide  a  standard  form  of  fire  in- 
surance contract,  requiring  all  insurers  to  conform  thereto  as  a 
condition  precedent  to  doing  business  in  this  State.  Few  peo- 
ple read  their  policies,  and  such  a  law  framed  on  just  and 
equitable  lines  would  benefit  public  and  underwriter  alike. 

I  will  pause  for  a  moment  in  speaking  of  our  insurance  laws 
to  refer  to  an  act  passed  by  the  last  session  of  the  General  As- 
sembly. This  act  njgulates  the  business  of  fraternal  benevolent 
associations.  When  we  remember  the  vast  number  of  persons 
who  are  members  of  these  insurance  orders,  it  is  apparent  that 
the  subject  is  an  important  one.  The  act  passed  is  substantially 
in  conformity  with  what  is  known  as  the  Uniform  Bill,  proposed 
by  the  National  Fraternal  Congress — a  body  comprising  the 
greater  number  of  the  benevolent  orders  in  the  United  States.  I 
wish  to  commend  the  act  as  fair  and  necessary.  The  purpose  of 
the  act  stilted  in  few  words  is  to  protect  the  people  from  irrespon- 
sible so-called  l)enevolent  orders  by  requiring  a  license  to  do  biu*i- 
ness,  conferring  pow^r  upon  the  commissioner  to  examine  the 
association  applying  for  license,  careful  and  detailed  reports  of 
business  done,  etc. 

I  am  especially  interested  in  the  private  business  corpora- 
tion. The  courts  are  empowered  to  grant  corporate  privileges 
and  powers  to  these  private  companies,  as  we  have  seen.  The 
exceptions  have  been  noted  above  and  briefly  discussed  in  pass- 
ing. Xow  let  us  turn  to  the  statute,  and  in  section  2350  of  the 
Civil  Code,  we  find  what  must  be  done  in  order  to  obtain  a  grant 
of  corporate  powers  and  privileges.  Briefly  stated,  a  petition 
for  charter  must  be  filed  in  the  office  of  the  clerk  of  the  su- 
perior court  of  the  county  where  the  principal  office  is  to  be 
located  and  the  petition  must  state:  (1)  The  object  of  the  as<so- 
ciation.  (2)  The  particular  business  to  be  carried  on.  (3)  The 
corporate  name.  (4)  The  amount  of  capital  to  be  employed 
actually  paid  in.  (5)  The  place  of  doing  business.  (6)  The 
time  for  which  the  petitioners  desire  to  be  incorporated. 

After  this  petition  has  been  published  once  a  week  for  four 
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weeks  in  the  nearest  public  gazette,  the  court  passes  an  order 
granting  the  charter  and  the  corporation  sails  forth  into  the 
sea  of  industry  and  business. 

Xow  when  this  petition  for  charter,  with  the  order  granting  it, 
hfts  been  recorded  in  the  Charter  Book  kept  by  the  clerk,  there 
is  reached  an  end  of  all  public  knowledge  of  this  artificial  per- 
son— ^this  creature  of  law — and  thereafter,  with  its  mantle  drawn 
close  about  it,  a  deep  dignified  silence  is  maintained  as  to  all  of 
its  affairs,  until  one  morning  the  creditors  learn  with  terrific 
shock  that  A.  B.  Company  has  gone  into  the  hands  of  a  re- 
ceiver. The  receiver  finds  a  small  amount  of  cash  in  bank  and 
A  small  amount  of  stock  on  hand  and  a  small  amount  of  insol- 
vent accounts  to  be  collected.  It  is  found  on  further  investiga- 
tion that  one  of  the  wealthy  stockholders — at  one  time  perhaps 
the  president  or  vice-president — ^has  many  months  before  sold 
his  stock  and  resigned  his  position.  It  is  also  found  that  a  large 
note  due  the  bank  upon  whieh  this  wealthy  stockholder  was  in- 
dorser  has  been  paid.  And  the  creditors  find  nothing  to  satisfy 
their  demands  save  a  long  and  tedious  lawsuit.  Is  it  any  wonder 
that  they  so  seldom  go  into  these  proceedings  to  fix  personal  lia- 
bility upon  the  stockholder  and  directors  ?  If  they  had  known 
as  much  before  the  failure  as  they  learned  within  twenty-four 
hours  after  it  occurred,  they  would  never  have  extended  the 
credit.    But  how  were  they  to  know  ? 

These  corporations  have  a  charter  filed;  they  make  return? 
of  their  taxes,  and  if  they  obey  the  law  (Civil  Code,  section 
1866)  they  record  in  the  office  of  the  Secretary  of  State  all  bonds 
issued  or  endorsed  by  them. 

My  first  suggestion  is  a  minor  one,  but  nevertheless  important 
^n  my  opinion.  The  law  should  require  every  corporation  to 
have  the  word  "corporation"  or  "company"  attached  to  its  name. 
I  know  that  the  distinguished  judge  of  one  of  our  judicial  cir- 
cuits always  insists  upon  this  requirement^  But  if  it  were  the 
law  the  door  would  be  closed  to  much  possible  fraud  in  a  con- 
test between  personal  and  corporate  liability. 

Another  defect  it  seems  to  me  is  the  power  which  our  law — 
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if  not  in  reason  at  least  in  practice — confers  upon  a  corporation 
of  engaging  in  numberless  kinds  of  businesses.  Our  statute 
.says,  **the  particular  business,"  but  it  is  not  uncommon  for  char- 
ters to  be  granted  under  which  the  corporation  might  indulge 
in  any  business,  from  running  a  midway  show  at  Buffalo  or  swap- 
ping horses  in  North  Georgia,  to  operating  a  sawmill  in  South 
Georgia.  Our  courts,  in,  granting  charteira,  exercise  legislative 
and  not  judicial  powers,  and  might  well  check  this  inexact  and 
illegal  practice  by  refusing  to  pass  orders  of  incorporation  where 
•'blanket''  charters  are  applied  for.  See  The  Gas  Light  Company 
of  Augusta  et  cd.  v.  West  et  al.,  78  Ga,  318. 

The  case  just  cited  also  holds  that  there  is  no  provision  of  la>¥ 
authorizing  any  one  to  appear  and  object  to  the  grant  of  cor- 
porate powers  by  the  courts.  This  being  true,  what  useful  pur- 
pose is  served  by  requiring  a  publication  of  the  petition  for 
charter  for  four  weeks?  I  can  see  none  at  all.  The  entire  pro- 
ceeding is  ex  parte  and  the  delay  is  useless.  If  the  parties  wish 
a  charter  it  should  be  granted  as  soon  as  they  comply  with  the 
substantial  requirements  of  the  law. 

It  has  been  doubted  by  many  if  the  ordinary  business  enter- 
prise should  be  granted  corporate  powers  and  privileges.  The 
question  is  a  grave  one  but  the  policy  of  this  State  is  settled,  and 
we  find  that  most  of  our  important  and  a  large  number  of  our 
unimportant  business  and  industrial  enterprises  are  chartered. 
The  stockholders  are  liable  for  the  difference  between  the 
anioimt  they  have  paid  upon  their  holdings  in  stock  and  its  face 
value.  Most  of  us  know  from  experience  at  the  bar  that  the 
cases  where  stockholders  have  been  forced  to  pay  have  been 
very  few  and  far  between.  The  stockholder  contends  that  his 
jft-ock  was  fully  paid.  It  has  been  so  reported  to  commercial  agen-^ 
cicv.  The  heljjless  creditor  finds  his  merchandise  and  money 
gone  and  no  hope  of  recovei-y. 

These  evils  might  be  largely  remedied  and  public  honesty  and 
morality  largely  increased  if  corporations  were  held  to  a  stricter 
account  by  the  sovereign  State  through  whose  will  alone  they  live 
and  move  and  have  their  being.  Let  the  court  closely  scrutinize 
the  petition  for  charter.     If  granted,  let  the  corporators  meet 
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and  accept  the  charter  and  let  the  subscribers  for  stock  sign  their 
subscriptions.  Let  the  minutes  of  the  corporation  meeting  be 
recorded  in  the  Charter  Book  where  the  charter  is  recorded,  so 
that  the  world  may  know  (as  it  has  a  right  to  do)  what  persons 
are  responsible  for  the  use  of  the  corporate  privileges  granted 
by  the  State. 

I  would  not  only  require  the  subscribers  to  appear  in  the  re- 
corded minutes  of  the  first  meeting,  but,  where  the  stock  is 
paid  for  in  property  and  not  in  money,  the  kind,  character,  de- 
scription and  location  of  the  property  should  appear.  This  is  a 
fair  demand  and  no  honest  person  could  object  thereto.  The 
man  who  puts  in  medicine  receipts  for  fabulous  sums  and  worth- 
lees  equities  in  debt-consumed  plantations  and  broad  gramts  of 
land  long  since  declared  void  and  fraudulent  as  the  equivalent  of 
cash  would  find  serious  fault  with  such  a  change. 

In  a  word,  my  idea  is  to  so  amend  our  corporation  laws  as  to 
inform  all  persons  dealing  with  a  corporation  and  the  public 
generally  of  the  exact  kind  of  person  they  have  come  in  contact 
with.  And  I  wish  to  furnish  this  information  before  and  not 
after  a  fraud  has  been  committed  and  harm  done. 

For  the  convenience  of  the  people  of  the  State  and  for  those 
outside  of  the  State  having  business  herein,  I  would  have  a  mem- 
orandum of  every  charter  granted  by  the  courts  of  this  State 
recorded  in  the  office  of  the  Secretary  of  State. 

But  most  important  of  all,  I  would  require  every  corporation 
created  by  the  law  of  Georgia  to  make  a  semi-annual  report  to 
the  ordinary  of  the  county  of  its  legal  residence  (or  better,  in 
my  opinion,  to  tho  Secretary^  of  State),  showing  in  fullest  de- 
tail its  condition.  This  report  should  show  all  assets  and  liabili- 
ties and  many  other  things  which  would  work  for  the  good  of  the 
.  stockholder,  the  creditor,  and  the  public. 

In  respect  to  taxation  alone,  this  full  disclosure  required  of 
corporations  would  bring  into  the  treasury  many  thousands  of 
dollars  annually,  and  the  corporation  would  equally,  with  the 
humble  owner  of  a  home,  bear  its  proportionate  part  of  the  bur- 
den of  government. 

I  have  seen  many  cases  where  individuals  slipped  out  of  all 
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liability  by  means  of  a  corporate  cloak  and  have  seen  so  much 
fraud  and  injustice  perpetrated  by  these  means  that  I  am  ready 
to  advocate  the  passage  of  a  statute  imposing  a  double  liability 
upon  all  stockholders.  If  this  were  done  there  would  be  fewer 
bankrupt  corporations  and  the  credit  of  our  State  would  be 
higher. 

If  the  insurance  and  banking  companies  make  fullest  dis- 
closures to  public  officers  as  to  their  affairs,  why  should  not  all 
other  corporations  enjoying  privileges  conferred  by  the  State 
submit  to  the  same  ordeal  ?  I  would  establish  a  Corporation  Ex- 
aminer, as  we  have  a  Bank  Examiner,  and  I  would  make  the 
Secretary  of  State  ex  officio  Corporation  Examiner.  He  should 
have  authority  in  the  interest  of  the  public,  either  upon  com- 
plaint dul}-  made  or  upon  his  own  motion,  to  examine  any  cor- 
poration created  by  the  laws  of  Georgia.  I  would  give  him  the 
visitorial  powers  which  the  superior  court  in  theory  possesses 
(Civil  Code  1853),  and  never  uses,  and  would  have  him  use 
them  for  the  public  good. 

Thp  laws  of  Georgia  regulating  private  corporations  are  de- 
fective in  that  they  are  loose  and  inexact  and  do  not  give  the 
necessary  protection  to  the  public  dealing  with  the  corporation. 
They  confer  great  privileges  and  powers,  not  the  least  of  which 
is  absence  of  personal  liability,  and  do  not  demand  therefor  a 
just  and  sufficient  return.  The  subject  is  too  comprehensive, 
there  are  so  many  aspects  of  the  question,  that  I  have  not  even 
touched  upon  many  of  them,  such  as  the  winding-up  of  insol- 
vent corporations,  and  I  feel  deeply  the  incompleteness  of  this 
paper,  but  time  and  your  patience  forbid. 

I  believe  that  a  corporation  act  should  be  passed  by  the  next 
General  Ast^mbly  regulating  these  private  corporations  in  every 
detail,  from  the  incorporation  to  the  Bumender  of  charter  by 
choice,  or  the  winding-up  of  tlie  coriK>ration  by  reason  of  insol- 
vency. Many  valuable  suggestions  can  be  gotten  from  the  Gen- 
eral Corporation  Acts  of  Delaware,  West  Virginia  and  North 
Carolina,  and  that  much-abused  "Mother  of  Trusts,''  New  Jer^ 
sey,  will  be  found  to  have  what  I  believe  to  be  the  most  liberal, 
comprehensive  and  just  corporation  laws  in  existence. 
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THE  SIX  CHAEACTEKS  IN  THE  TEIAL  OF  CAUSES. 


Papbr  by  0.  A.  TURNER,  of  Macox. 


Mr.  President,  Ladies  and  Oentlemen: 

While  this  address  was  In  the  formative  state  it  was  adver- 
tised under  the  title,  "Law,  Logic  and  Love,"  but  after  its  birth  it 
Avas  necessary  to  change  the  name  to  suit  its  sex.  This  is  per- 
missible and  is  frequently  done,  otherwise  that  literary  prophet 
of  the  nineteenth  century  would  have  been  called  Victoria,  and 
*'Les  Miserables"  might  never  have  been  written.  It  was  in  an 
effort  to  trace  the  relationship  between  law  and  love,  the  present 
subject  was  evolved.  For  I  discovered  that  law,  like  love,  was 
a  continuous  warfare,  in  which  most  skillful  stratagems  were 
enacted,  and  fierce  and  decisive  battles  fought.  And  that  law  is 
like  love  in  another  respect,  in  that  those  who  fight  her  battles 
generally  go  in  pairs. 

SIX   CHARACTERS. 

This  suggested  that  there  were  three  pairs,  or  six  characters 
in  the  trial  of  most  causes;  yourself  and  your  client;  the  judge 
and  the  jury;  and  your  adversary  and  his  client.  In  order  to 
wage  the  battle  successfully  one  must  have  complete  control  of 
the  first  two;  he  must  capture  the  second  two;  and  the  third  pair 
he  must  put  to  rout. 

YOURSELF    AND  CLIENT. 

First:  Yourself  and  your  client    There  are  young  men  in  the 

audience,  and  a  chapter  from  the  practical  experience  of  those 

who  have  preceded  them  may  be  of  utility.     There  are  three 
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books  which  have  been  of  inestimable  value  to  me  in  the  practice 
of  law. 

First,  there  is  an  old  book  of  laws  which  by  reason  of  its  ori- 
gin and  its  authenticity  is  sacred,  but  it  is  not  alone  because  of 
its  sacred  truths  we  would  advise  its  study,  but  for  its  literature, 
its  law,  its  language,  and  especially  its  illustration.  No  other  book 
is  comparable  to  it  as  a  book  of  literature,  because  it  treats  of  so 
many  different  subjects,  and  treats  of  them  so  correctly  and  so 
well.  Its  law  is  the  very  foundation  of  all  our  laws,  and  the 
basic  principles  are  here  laid  down  so  simply  and  so  clearly,  that 
by  a  study  of  them,  you  may  easily  reach  correct  conclusions 
upon  principles  which  would  otherwise  be  difficult  to  distinguish 
and  to  solve.  Its  language  is  the  language  of  the  common  peo- 
ple. While  they  may  not  read  it  closely,  they  hear  it  expounded 
more  than  all  other  books.  They  are  taught  its  stories  from 
childhood,  and  when  before  the  court  or  jury  you  can  illustrate 
your  case  in  the  language  of  this  '^Book  of  books"  and  with 
one  of  its  simple  stories,  attention  is  assured,  and  nine  times  out 
of  ten  you  win. 

Solomon's  case. 

For  the  sake  of  illustrating  what  I  now  say  I  know  you  will 
pardon  two  personal  allusions.  A  few  years  ago  I  was  employed 
in  a  case  the  circumstances  of  which  were  as  follows:  A  negro 
man  had  died  in  Macon  who  had  accumulated  a  considerable  for- 
tune, and  two  women  claimed  his  estate  by  reason  of  the  fact,  as 
they  alleged,  that  each  was  his  lawful  wife.  My  client  had  been 
his  slave  wife,  but  shortly  after  the  war  he  left  Monroe  county, 
came  to  Macon  and  took  another  wife  and  lived  with  her  for 
nearly  thirty  years  and  raised  by  her  a  family  of  children.  He 
continued  some  years  after  the  war  to  make  occasional  visits  to 
his  old  slave  wife  in  Monroe.  The  act  of  1866  provided  that 
when  a  slave  had  more  than  one  wife,  he  could  select  either  and 
she  should  be  his  lawful  wife.  The  contention  of  the  Macon 
wife,  who  was  represented  by  Judge  Clifford  Anderson,  was, 
that  he  had  not  selected  my  client  as  his  wife  under  the  act  of 
1866.  I  contended  that  he  had,  and  on  this. issue  we  went  to 
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trial.  During  the  progress  of  the  trial  Colonel  Anderson's  client 
testified  that  on  one  occasion  she  had  said  to  her  husband,  "Why 
<*an't  you  have  both  of  us  for  your  wives.  Go  to  Monroe  and  tell 
Aunt  Lylie  you  will  build  two  rooms  down  here,  and  for  her  to 
<*ome  and  live  in  one.  I  will  live  in  the  other,  and  you  will  be 
the  husband  of  us  both."  The  husband  delivered  the  message 
to  Aunt  Lylie,  which  she  declined  with  indignation,  declaring 
that  he  was  all  of  her  husband  or  none  of  her  husband.  Colonel 
Anderson  made  the  strongest  argument  to  which  I  ever  listened. 
The  duty  was  put  upon  me  to  reply.  I  knew  from  the  tears 
iivhich  he  brought  to  the  eyes  of  the  jury,  while  he  at  the  same 
time  appealed  to  their  reason,  I  could  never  answer  his  logic,  and 
the  only  hope  left  me.  was  to  hit  upon  some  homely  illustration 
which  would  fit  the  case  and  which  was  familiar  to  the  jury. 
During  the  course  of  my  argument  I  recited  the  fact  of  his 
client's  willingness  to  divide  the  husband  with  my  client,  and 
that  mine  gave  him  up  rather  than  see  him  divided,  and  then 
told  the  story  of  how  Solomon  settled  the  dispute  between  the 
two  women  who  claimed  to  be  the  mother  of  the  same  child. 
The  jury  very  promptly  adopted  the  wisdom  of  Solomon  and  this 
simple  illustration  won  my  case.  This  was  an  illustration  from 
the  Old  Testament;  just  one  from  the  new.  I  was  recently  en- 
gaged in  the  trial  of  a  bankruptcy  case  before  His  Honor,  Judge 
5peer.  It  is  a  rule  in  law  that  a  corporation  cannot  go  into 
voluntary  bankruptcy.  I  was  engaged  against  the  corporation, 
and  in  order  to  defeat  my  clients  the  ofiicers  and  directors,  claim- 
ing to  be  creditors,  filed  a  petition  to  put  the  corporation  into 
voluntary  bankruptcy.  I  filed  objections  and  moved  to  dismiss 
the  petition  on  the  ground  that  the  directors  were  in  collusion 
^vith  the  corporation,  and  that  their  act  was  the  act  of  the  cor- 
poration itself,  and  that  it  was  only  an  effort  in  an  indirect  way 
for  the  corporation  to  go  into  voluntary  bankruptcy.  I  was  ar- 
guing the  question  to  the  court  that  a  corporation  could  not  do 
by  indirection  that  which  it  was  forbidden  to  do  by  direction.  The 
court  did  not  seem  to  be  much  interested  in  the  argument,  and 
it  occurred  to  me  to  try  him  with  an  illustration.     I  repeated 


Digitized  by 


Google 


186  18   OEOROIA    BAK   ASSOCIATION. 

this  Scripture:  ^*IIe  that  ent^reth  not  in  at  the  door  of  the  sheep- 
fold,  but  seeketh  to  climb  up  in  some  other  way,  the  same  is  a 
thief  and  a  robber."  I  saw  in  an  instant  from  the  judge's  look 
that  he  recognized  the  rule  of  law  so  tersely  laid  down  in  the  great 
Book  of  laws,  and  that  by  this  simple  illustration  I  had  argued 
my  case  more  completely  than  I  could  otherwise  have  done  in  the 
hour  alloted  me.  Of  course  I  explained  to  the  judge  that  I 
meant  no  personal  allusion  to  my  adversary,  but  had  only  quoted 
the  Scriptures  for  the  sake  of  the  illustration.  You  know  the 
devil  can  quote  Scripture  when  it  suits  his  purpose. 

POWER    OP   ILLUSTRATION. 

Speaking  of  illustration.  The  one  thing  next  to  character^ 
most  needful  in  becoming  a  successful  lawyer  and  orator,  is  illus- 
tration. We  should  study  to  become  great  painters.  To  speak 
well,  one  must  learn  to  speak  in  pictures. 

The  one  thing  which  made  Christ  famous  above  all  others  as 
an  orator  was  his  power  of  illustration.  He  illustrated  every- 
thing. "The  Prince  of  orators,"  says  another,  "teaches  a  lesson 
of  the  immense  value  of  pictorial  eloquence  in  his  habitual  em- 
ployment of  illustrations.  Each  and  all  of  his  discourses  have 
so  many  illustrations,  and  so  brilliant  are  they,  that  they  seem 
like  stars  in  a  firmament  of  thought.  Those  bright  gems  of  im 
agination  and  originality  rendered  this  great  Orator's  speech  not 
only  luminous  but  overwhelmingly  persuasive.  It  is  a  very  diflS- 
cult  task  to  shut  the  mind  and  heart  against  a  beautiful  image 
of  truth.  Like  pictures  that  flash  a  world  of  objects  upon  the 
eye  at  once,  so  that  what  would  take  hours  to  present  in  detail 
is  seen  at  a  glance,  w>  illustrations  flash  a  multitude  of  thoughts 
instantaneously  upon  the  mind;  nor  is  this  all;  a  thought  once 
pictured  remains  forever.  It  is  impossible  to  forget  a  truth  that 
some  illustration  presents  like  a  little  drama,  with  many  people 
acting." 

Like  this  great  Orator,  we  should  study  nature,  and  learn  that 
in  everything  she  has  made  there  is  a  legal  principle  or  moral 
-conception,  and  like  the  flowers  and  the  leaves,  God  has  scat- 
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tered  them  everywhere,  in  order  that  we  may  gather  them,  and 
with  which  we  may  illustrate  some  great  truth. 

You  can  find  these  illustrations  in  the  heavens  and  the  earth — 
the  sun,  the  moon,  the  stars — in  the  birds  of  the  air  and  the 
beasts  of  the  field — the  fishes  that  swim  and  the  serpent  which 
creeps  upon  the  ground: 

'*  In  the  lion  which  shakes  the  earth  with  its  roar, 
And  the  lamb  that  skips  upon  the  lawn." 
The  mighty  elephant  with  his  ponderous  tread, 
And  the  tiny  ant  which  begs  a  crumb  of  bread. 
The  Leviathan  which  lashes  the  sea  into  foam, 
And  the  playful  minnow  in  the  brook  at  your  home. 
In  the  eagle  which  soars  aloft  and  gazes  in  the  sun, 
And  the  humming-bird  which  sips  its  nectar  from  the  flower. 
In  the  magnolia,  queen  of  flowers,  in  its  beauteous  bloom, 
And  the  modest  violet,  with  its  delicate  perfume. 
In  man,  the  masterpiece  of  his  Maker's  skill. 
Until  he  made  woman  with  her  sweet  little  will. 
In  the  virago,  who,  by  her  power,  makes  us  shake  and  squeak. 
And  the  delicate  hue  upon  the  modest  maiden's  cheek. 

I  saw  this  attempted  once  in  the  Supreme  Court.  It  was  in 
the  good  old  days  when  that  grand  old  man  Hiram  Warner  was 
Chief  Justice. 

Hon.  Fred  Foster,  that  prince  of  good  fellows  and  best  of 
story-tellers,  was  presenting  a  case  in  which  the  judge  was  im- 
pressed tliat  Mr.  Foster's  client  had  taken  an  unfair  advantage, 
and  he  asked  if  such  was  not  the  case.  Mr.  Foster  replied,  "Why 
may  it  please  your  honor,  my  case  is  as  fair  as  the  delicate  blush 
upon  a  maiden's  cheek." 

The  learned  judge  asked,  "How  old  was  she,  Mr.  Foster  ?  How 
old  was  she?^^ 

Foster  replied,  "Only  sweet  sixteen,  your  honor." 

"Xo,  no !"  replied  the  Chief  Justice,  *'I  wager  she  was  a  sour 
old  maid." 

"Oh,  no,"  replied  Mr.  Foster,  "that  kind  never  blush." 

SHAKESPEARE. 

Next  to  illustration  the  lawyer  should  learn  to  delineate  char- 
acter and  study  the  motives  of  action.     Life  is  one  continuous 
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drama.  The  court-house  furnishes  the  stage  upon  which  its 
most  dramatic  scenes  are  enacted.  The  theater  only  fumishes 
a  stage  upon  which  imaginary  characters  play  and  pretend  to 
do  things;  the  court-house  presents  them  in  stem . reality .  Xo 
other  book  like  Shakespeare  lays  bare  the  heart  of  man,  and  ex- 
poses the  cause  of  his  conduct.  Aside  from  this  he  is  matchless 
in  his  power  of  expression.  Only  one  illustration.  Parties  in 
court,  often  conscious  of  wrong,  become  over  cautious,  and  iii 
their  very  effort  to  conceal  the  'truth  expose  themselves.  This 
simple  quotation  from  Shakespeare,  ^^So  full  of  sin  is  guilt,  it 
spills  itself  in  fearing  to  bo  split,"  always  satisfies  the  jury. 

erskine's  speeches. 

Xext  to  the  two  books  mentioned,  if  I  were  called  upon  to 
state  the  single  matter  which  has  been  of  greatest  service  to  me 
in  the  argument  of  causes,  I  would  unhesitatingly  say  the  care- 
ful study  and  reading  which  I  have  given  to  Lord  Erskine^s 
speeches.  We  should  not  imitate  the  style  of  any  one;  this 
should  be  our  own — ^but  I  do  recommend  the  study  of  these 
speeclies  to  every  younff  man  who  would  become  a  lawyer  and 
an  oriitor.  Lord  Erskine  is  as  matchless  in  rhetoric  and  logic  as  is 
Shakespeare  in  expression  and  delineation.  I  regard  his  speech  on 
*'the  right  of  trial  by  jury,"  as  the  masterpiece  of  rhetorical  com- 
position in  the  English  language.  It  is  largely  due  to  this  speech 
<leHvered  in  1783,  that  we  enjoy  to-day  the  right  of  trial  by  jury, 
unhampered  by  the  dictates  of  a  biased  and  prejudiced  judge. 

YOUR  CLIENT. 

Having  prepared  oneself  for  the  practice,  the  next  thing  de- 
vote<lly  wished  for  is  a  client.  This  is  a  most  delicate  situation. 
He  comes  to  you  with  perfect  trust  and  confidence,  while  you 
must  rely  absolutely  upon  him,  unless  you  are  prepared  to  live 
without  him  or  go  into  other  business.  You  must  then  treat  him 
with  perfect  fairness  if  you  expect  him  to  treat  you  with  perfect 
liberality.  Xo  relation  is  more  close  than  that  of  attorney  and 
client.  He  trusts  you  with  everything,  %vith  the  sacred  precincts 
of  his  home,  with  his  domestic  relations,  with  the  sad  secrets  of 
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liis  heart,  with  his  property,  with  his  liberty  and  with  his  life. 
Men  have  been  known  to  kill  other  men,  and  l)ecoine  gnilty  mur- 
derers, who  would  never  have  dreamed  of  taking  human  life  but 
for  the  advice  of  some  misguided  lawyer.  The  first  thing  to  de- 
termine in  consultation  with  your  client  is,  as  to  whether  he  has 
a  worthy  case;  the  second,  whether  he  has  a  reasonable  retainer. 
The  latter  should  always  be  secondary  to  and  dependent  upon 
the  former.  It  is  better  to  lose  a  fee  than  a  case.  It  is  better 
for  you,  better  for  your  client,  better  for  the  court,  and  better 
for  your  country.  Once  advise  your  client  that  he  has  a  case 
when  you  know  he  has  not,  and  who  can  measure  the  conse- 
quences. First  you  violate  your  conscience  and  sell  your  honor. 
Second,  you  violate  your  client's  trust  and  deceive  him.  Third, 
you  undertake  to  violate  the  law  of  your  country  and  deceive 
the  court  The  results  are  that  you  have  gained  a  fee,  but  you 
have  lost  your  client,  you  have  lost  your  self-respect  and  the 
respect  of  the  judge.  You  have  advertised,  if  not  your  ig- 
nominy, your  ignorance  to  the  world,  and  become  the  laughing- 
stock of  the  court,  the  jury,  the  spectators,  and  worst  of  all,  your 
adversary,  and  become  despised  of  your  client,  for  you  have  both 
•deceived  and  robbed  him,  and  by  your  infamy  held  up  to  ridi- 
cule and  public  contempt  the  man  who  trusted  you,  and  "made 
him  a  thing  of  scorn  for  time  to  point  its  slow  and  moving  finger 
at"  TN^'ell  may  he  reply  to  you  in  the  language  of  the  Psalmist: 
*^For  it  was  not  an  enemy  that  reproached  me;  then  I  could  have 
borne  it;  neither  was  it  he  that  hated  me,  that  did  magnify  him- 
j^elf  against  me;  then  I  could  have  hid  myself  from  him;  but  it 
was  thou,  a  man  mine  equal,  my  guide,  and  mine  acquaintance." 

THE  JUDGE. 

Having  made  tenns  with  your  client,  you  now  come  before 
that  awful  tribunal,  the  judge  and  the  jury.  How  best  may 
you  capture  them  ?  First  the  judge.  He  sits,  or  should  sit,  as 
the  embodiment  of  wisdom,  fairness  and  perfect  impartiality. 
As  another  has  so  happily  expressed  it,  the  only  question  any 
court  should  ever  ask,  is,  "What  is  the  law?"     Your  relation 
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with  him  may  not  be  as  confidential,  but  it  is  as  delicate  as  that 
with  your  client.  You  should  never,  under  any  circumstances, 
strive  to  get  him  to  do  aught  than  to  decide  the  law.  Let  us  re- 
flect for  a  moment  what  the  lawyer  does  who  tries  to  get  the 
judge  to  adjudicate  against  the  law.  The  very  foundation  upon 
which  you  stand  is  the  law.  It  is  this  which  gives  you  the  right 
to  take  your  client^s  money  and  appear  before  the  court  in  his 
behalf.  The  entire  fabric  w^hich  you  cooistruct  during  your 
professional  career  must  be  bottomed  here.  Let  this  once  be 
shaken  and  the  whole  edifice  is  in  danger  of  tottering  into  ruin. 
Some  years  ago  in  one  of  the  cities  of  the  East  the  capitol  build- 
ing, which  had  cost  millions  of  treasure,  and  which  was  the  pride 
and  glory  of  the  nation,  crumbled  into  ruins.  The  entire  nation 
was  startled  and  shocked  because  it  was  knowoi  that  its  founda- 
tions had  been  laid  deep  and  most  secure.  In  clearing  away  the 
debris  and  excavating  for  the  erection  of  another  building,  downi 
beneath  the  foundations  the  crushed  bodies  of  two  men  were 
found,  and  on  further  investigation  it  was  discovered  that  they 
had  from  their  cottage,  which  stood  near  by,  dug  down  beneath 
the  foundations  of  the  magnificent  structure,  when  it  fell  and 
they  were  crushed  beneath  its  ruins.  So  the  lawyer,  who  insists 
upon  a  violation  of  the  foundation  upon  which  his  entire  fabric 
must  rest  may  expect  sooner  or  later  to  see  the  magnificent  super- 
structure which  he  has  builded  cnimble  into  ruin  and  he  crushed 
beneath  the  wreck.  The  law  is,  as  it  should  be,  monarch  of  the 
imiverse,  and  not  onlv  everv  student,  but  everv  citizen,  should, 
in  obedience  to  its  behests,  bow  in  humble  reverence.  In  illus- 
tration of  this  principle  you  will  pardon  a  personal  allusion  to 
the  first  case  in  which  I  had  the  honor  to  appear  before  the  Su- 
premo Court  (Clower  ct  (Hilpepper  r.  Wynn,  59  Ga.  248). 
I  had  carried  the  case  to  that  court,  and  assigned  as  error  that 
the  judge's  charge  to  the  jury  was  ambiguous  and  misleading. 
I  obtained  affidavits  from  the  jurors  that  they  had  misunder- 
stood the  charge.  After  looking  into  the  question  I  found  that 
a  juror  could  not  be  heard  in  this  way  to  impeach  his  finding* 
and  when  I  began  my  argument  I  stated  this  fact,  and  that  for 
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that  reason  I  would  abandon  that  ground  in  my  motion.  Judge 
Bleckley,  in  delivering  the  opinion,  used  this  language:  "Jurors 
of  ordinary  intelligence  and  reasonably  attentive  to  their  busi- 
ness would  not  be  apt  to  misunderstand  this  charge."  The 
judge  then  added :  "It  was  conceded  frankly  by  plaintiff's  coun- 
sel that  the  affidavits  of  jurors  tending  to  show  that  the  charge 
in  fact  was  misconceived,  cannot  legally  be  brought  to  bear  on 
any  decision  which  it  is  our  province  to  make.  That  view  is  al- 
together correct,  and  the  candor  with  which  it  was  avowed  de- 
serves commendation.  To  yield  a  false  position  as  soon  as  it  is 
discovered  to  be  false  argues  true  professional  manhood.  Noth- 
ing but  truth,  or  what  is  believed  to  be  truth,  is  worthy  to  be 
championed  by  a  lawyer."  I  was  quite  young  when  this  decisioai 
was  rendered,  and  felt  very  doubtful  whether  to  accept  it  as  a 
compliment  or  a  reproach.  The  judge  had  discredited  my  intelli- 
gence by  the  suggestion  that  any  ordinary  juror  could  easily 
comprehend  what  I  had  failed  to  understand,  and  like  most 
young  fools,  I  am  afraid  at  that  time  I  put  greater  store  upon 
my  smartness  than  my  honesty.  I  first  thought  it  was  a  compli- 
ment, and  then  thought  that  it  might  not  be.  As  General 
Toombs  once  expressed  it  in  criticizing  a  certain  judge  who  had 
apparently  charged  directly  opposing  views  in  the  same  case,  I 
was  in  the  position  of  a  cow  looking  through  the  crack  of  the 
fence  at  her  last  year's  calf.  "She  thought  for  a  while  she  knew 
it,  and  then  she  thought  she  didn't."  After  time  for  more  seri- 
ous thought  I  have  concluded  this  was  the  highest  compliment 
the  judge  could  have  paid  me,  and  I  shall  always  revere  and 
love  him  for  it. 

I  had  rather  be  written  down  an  honest  ignoramus  than  a 
wise  villain.  Ignorance  may  be  cured  by  application,  but  vil- 
lainy increases  with  practice  and  can  only  be  wiped  out  by  the 
costly  blood  of  Jesus  Christ. 

THE  JURY. 

This  brings  us  from  the  judge  who  is  to  rule  upon  the  law, 
before  the  jury  who  is  to  decide  the  facts.  What  I  have  said 
with  reference  to  your  duty  to  your  client  and  the  court,  and 
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your  honesty  to  them,  applies  with  double  force  here.  You  are 
an  officer  of  court,  and  so  are  the  jurors.  They  are  not  skilled 
in  the  measure  and  weight  which  should  be  given  to  facts  in 
their  application  to  the  law,  but  are  largely  dependent  upon  you. 
While  they  may  not  be  skilled  in  the  law,  their  honest  contact 
with  the  affairs  of  men,  in  every-day  life,  make  them  the  uner- 
ring judges  of  character,  and  that  lawyer  who  attempts  to  de- 
ceive them  is  simply  engaged  in  self-deception  and  self-destruc- 
tion. In  approaching  an  honest  jury,  I  always  feel  that  I  can 
hear  the  voice  which  spoke  to  Moses 'at  the  burning  bush,  sav- 
ing: "Draw  not  nigh  hither,  put  off  thy  shoes  from  off  thy  feet, 
for  the  place  whereon  thou  standest  is  holy  groimd." 

The  right  of  trial  by  jury  comes  to  us  from  remotest  an- 
tiquity, and  is  so  hoary  with  age  that  the  history  of  jurisprudence 
does  not  give  its  real  origin.  Its  very  antiquity  makes  its  sacred. 
If  in  the  hoary  head  there  is  wisdom,  this  right  is  the  very 
embodiment  of  wisdom,  for  it  has  the  gray  hairs  of  unknown 
centuries  for  its  covering,  and  both  the  English  and  American 
courts,  have  declared  it  "the  Bulwark  upon  which  rests  our 
rights  of  property,  personal  security,  and  liberty  and  life."  De- 
ception or  corruption  here  strikes  at  the  very  foundation  of  all 
security,  and  it  must  of  necessity  recoil  upon  him  who  makes 
the  assault;  for  as  Mr.  Lincoln  has  aptly  and  wisely  said  "You 
may  fool  some  of  the  people  all  the  time,  and  you  may  fool  all 
the  people  some  of  the  time,  but  you  cannot  fool  all  of  the  peo- 
ple all  the  time." 

I  am  aware  that  of  late  years  fierce  assaults  have  been  made 
upon  the  act  of  1850,  commonly  known  as  the  "Dumb  Act," 
which  forbids  the  expression  of  an  opinion  upon  the  facts  by  the 
judge;  and  some  have  suggested  that  the  act  must  have  origin- 
ated in  the  brain  of  some  quack  lawyer,  who  had  a  guilty  client 
he  wished  to  clear.  I  have  taken  some  pains  to  investigate  the 
history  of  this  act,  and  to  see  who  was  responsible  for  it. 

ACT   OF  1850. 

It  was  introduced  in  the  Senate  of  Georgia  by  Hon.  Richard 
II.  Clark,  one  of  the  kindliest  men  and  most  just  judges  who  has 
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graced  the  bench  of  this'  or  any  other  country.  His  love  for  the 
rights  of  the  common  people  was  unsurpassed  by  any  man  who 
has  figured  in  the  history  of  our  State.  The  bill  w^as  seconded  and 
supported  in  the  Senate  by  Andrew  J.  Miller,  father  of  our  dis- 
tinguished brethren  of  Augusta,  In  the  Senate  it  was  unanimous- 
ly adopted  and  passed.  When  the  bill  went  to  the  House  it  was 
supported  by  George  W.  Fish,  then  of  Bibb,  and  the  father  of 
Hon.  Wm.  H.  Fish,  who  now  graces  the  Supreme  Bench  of  the 
State;  by  James  A.  Nisbet,  also  of  Bibb,  brother  to  Judge  Eu- 
genius  A^  Nisbet,  whose  eloquent  words  have  been  heard  more 
than  once  on  the  Supreme  Court  bench  in  support  of  this  high 
and  constitutional  right;  by  Joel  A.  Terrell,  a  great  man  and 
the  great  uncle  of  our  present  attorney-general;  by  Thomas 
S.  Howard,  James  A.  Pringle,  Robt.  P.  Trippe,  who  after 
wards  became  judge  of  the  Supreme  Court  (and  without  whose 
kindly  aid  when  I  was  a  boy  struggling  for  an  education,  I 
could  not  now  make  this  address),  and  by  that  noblest  Roman  of 
them  all,  Charles  J.  Jenkins,  afterwards  governor  of  the  State, 
and  who  preserved  and  kept  the  great  seal  of  the  State  from  dis- 
honor when  General  Meade,  a  military  satrap,  with  his  army 
invaded  its  sacred  precincts,  and  demanded  a  surrender  of  all  its 
archives.  -  This  is  the  history  of  the  act  which  is  now  sought  to 
be  destroyed  by  those  who  believe  that  virtue,  wisdom  and  jus- 
tice reside  rather  with  the  learned  judge  than  the  common  peo- 
ple. In  saying  this  I  do  not  wish  to  be  understood,  nor  must  I 
be  understood,  as  criticizing  the  judiciary  of  our  State  or  Federal 
courts.  I  revere  them  and  honor  them,  and  I  say  that  no  other 
country  has  ever  been  blessed  with  so  wise,  conservative  and 
honorable  judges,  both  State  and  Federal,  as  our  own;  but  what 
I  do  say  is  this,  while  our  judges  are  wise,  conservative  and  hon- 
orable, they  may  possess  just  as  much,  but  they  do  not  possess 
more  virtue,  than  the  common  people  from  whom  our  jurors  are 
selected.  What  juror  could  resist  the  charm  of  manner  and  per- 
suasive eloquence  of  the  loved  and  learned  Bleckley  in  the  ex- 
pression of  an  opinion  from  the  bench.  Very  admiration  would 
incline  some  to  go  with  him,  right  or  wrong;  and  many  would 
deem  it  an  honor  to  surrender  their  opinions  in  deference  to  his. 
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As  well  speak  of  a  girl  resisting  honeyed  words,  as  they  fall 
from  the  lips  of  her  lover;  and  yet  the  story  to  which  that  girl 
listens  may  be  the  "Syren's  song"  luring  her  to  ruin.  If  all 
judges  were  of  that  equipoise  and  as  learned  in  the  law  as  our 
beloved  guest  of  honor,  it  would  largely  remove  the  objection  to 
the  expression  of  an  opinion  from  the  bench.  Certainly  so  far 
as  the  Georgia  Bar  Association  is  concerned,  for  many  of  us  be- 
lieve him  too  wise  to  err,  and  we  all  know  him  too  good  to  be 
unkind. 

The  learned  judge  closeted  with  his  books,  rather  than  witli 
the  common  affairs  of  men,  errs  in  his  measurement  of  human 
conduct,  rather  than  the  common  juror,  accustomed  as  he  is,  by 
personal  contact,  to  look  upon  the  motives  of  his  fellows,  which 
cause  them  to  act  in  every  phase  of  life.  I  submit  that  such  a 
juror  would  reach  a  more  correct  conclusion,  unhampered  by 
the  opinion  of  a  judge  for  whom  he  had  respect  and  reverence, 
or  overawed  from  fear  by  reason  of  his  power.  How  often  have 
lawyers,  after  spending  months  and  months  in  the  preparation 
of  a  case,  had  jurors  give  them  a  correct  reason  for  their  find- 
ing, which  had  never  occurred  to  counsel  on  either  side. 

Kegarding,  as  I  do,  untrammeled  trial  by  jury  as  one  of  our 
most  sacred  rights,  guaranteed  by  the  Confrtitution,  my  voice 
shall  ever  be  heard,  not  only  against  its  abolishment,  but  against 
its  abridgment  in  the  least  degree.  Whenever  this  right  has 
been  abridged,  oppression  has  followed,  and  the  people  have  suf- 
fered. When  unrestricted  they  have  enjoyed  their  greatest  free- 
dom. 

OPPOSING   COUNSEL. 

This  brings  me  to  the  last  division  of  my  subject,  your  ad- 
versary and  his  client.  And  here  is  the  "winter  of  your  dis- 
content" No  profession  like  the  law  has  a  man  on  the  other 
side,  just  as  smart  and  as  shrewd  as  you  are,  to  expose  your  mis- 
takes, your  ignorance  and  your  wrongs.  Think  of  it,  my  friends, 
not  the  smartest  man  you  ever  saw,  but  a  man  who  is  actually 
as  smart  as  you  are,  watching  with  eagle  eye   and  keen  delight 
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to  expose  your  errors  and  your  ignorance.  Only  think  how 
you  could  expose  the  other  fellow  and  put  him  upon  the  rack, 
and  then  you  may  see  yourself  exposed  and  writhing.  And  you 
must  take  it  all  in  public  and  in  silence,  for  your  pocket  is  not 
yet  so  plethoric  as  to  risk  a  fine  from  the  irate  judge  for  interrupt- 
ing your  adversary.  Nor  can  you  flea  You  are  an  ofQcer  of 
court,  and  not  only  the  interest  of  you  client  but  the  court  de- 
mands your  presence  until  the  business  about  which  you  are 
engaged  is  concluded.    "The  court  simply  holds,  while  your  ad- 

versarv  skins." 

%>■ 

PBOCRASTINATION. 

Well,  you  have  lost  or  won  your  case.     You  have  either 
routed  your  adversary,  or  he  has  routed  you.    If  the  latter,  con- 
gratulate him,    and    be    as    cool    as    you     can.       There    is 
always    one    safety-valve    of    escape    botw'een    yourself    and 
your    client — ^you  can   now  whisper,    when   chambered   alone 
with  him,  that  which  you  dared  not  do  in  open  session — ^you  can 
curse    the   court.      If   you    are    victorious     and   have   routed 
your  adversary,  the  most  needful  thing  in  all  your  practice  yet 
lies  before  you.    You  must  follow  up  your  victory.    Now  must 
be  the  time  of  your  greatest  activity.    Whatever  may  have  been 
your  delays  in  the  past,  let  there  be  no  procrastination  now. 
It  has  been  said  of  old  that  procrastination  is  the  thief  of  time. 
This  is  a  mistake.    Nothing  robs  time,  but  time  is  the  possessor 
of  all  things,  and  is  always  present.     Even  while  I  make  this 
statement   some  time  is  gone,  but,  like  the  circumambient  air, 
other  time  has  rushed  in  and  taken  its  place.    But  procrastina- 
tion robs  you  of  all  things  except  time.  It  robs  you  of  body,  of 
brain,  of   business  and  of    reputation.     Procrastination    leaves 
time  as  your  only  stock  in  trade,  and  it  is  procrastination  which 
^'makes  men  have  more  time  than  money."     I  despise  the  man 
who  says  he  has  no  time  to  do  a  thing.    This  is  not  the  excuse  of 
the  business  man,  but  the  idler.     He  renders  it  not  because  he 
has  no  time — ^this  is  his  only  worldly  possession — ^but  because 
time  has  no  place  or  use  for  him.    You  have  read  in  your  philoso- 
phy that  nature,  abhors  a  vacuum.    The  one  thing,  or  rather  no 
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thing,  in  this  universe  which  nature^  God  and  the  law  abhor 
is  an  idler.     Jurisprudence    takes  from  nature,    and  the  ever 
busy,  constantly  active  universe,  one  of  its  oldest  and  truest 
maxims:  "The  law  rewards  the  diligent,  but  despises  the  indo 
lent  and  the  sleepy. 

Finally,  that  lawyer  who  shall  be  true  to  himself,  true  to  hi;^ 
client,  true  to  the  court,  true  to  the  jury,  true  to  his  adversary 
and  his  client,  is  more  than  apt  to  be  blessed  intellectually  with 
law  and  logic,  and  to  have  in  his  heart  and  home  lon^,  which  i? 
the  fulfilment  of  the  law. 
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THE  GEORGIA  LAWYER  AS  VIEWED  BY  A 
WOMAN. 


Paper  by  MKS.  J.  RENDER  TERRELL,  op  Gbeenville. 


I  shall  claim  the  privilege  accorded  to  all  prisoners  at  the  bar, 
of  making  my  statement  not  under  oath,  that  my  hearers  may 
believe  me  or  not  at  will.  Howev^,  I  am  not  fearful  of  being 
wholly  disbelieved,  as  a  woman  can  generally  make  a  man  be- 
lieve anythiing  slie  choosee.  What  a  blessing  that  the  lawyer 
does  not  possess  the  same  tyrannical  influence  over  the  courts 
aaid  juries  of  our  land ! 

To  establish  my  identity  and  give  good  reasons  for  being  here 
and  not  at  home  where  woman  rightly  belongs,  I  must  waive  all 
preliminaries  and  say  that  in  answer  to  the  complimentary  sum- 
mons from  your  distinguished  president,  I  come  as  the  humble 
prisoner  of  the  Bar  Association,  and  (Srave  the  mercy  and  con- 
sideration of  this  tribunal.  Hesitating  as  to  what  verdict  such  a 
prisoner  would  receive  from  you,  I  searched  the  records  of  the 
Bar  Association  to  know  what  judgments,  if  any,  had  been  ren- 
dec^  in  the  past  conoeming  the  Avoman  at  the  bar.  I  found  on 
record  only  one  trial  case,  headed,  "The  Future  of  Woman  at 
the  Georgia  Bar,"  a  paper  i-ead  by  Chief  Justice  Bleckley  be^ 
fore  this  Association,  at  Rome,  Ga.,  eight  yeans  ago.  In  his 
own  original  way  the  honored  Chief  Justice  demonstrated  wo- 
man's advent  to  the  Georgia  bair  very  much  on  the  plan  of  a 
comi)licated  geometrical  theorem,  and  proceeded  to  solve  the 
mysterious  creature  of  the  future.  I  quote  from  the  decision 
handed  down  by  the  Chief  Justioe.    To  begin  with  he  says  that 
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"a  woman  is  a  compound  complication  and  convoluted  com- 
plexity in  the  original  package."  That  one  ruling  of  his  honor 
is  enoug'h  to  check  the  legal  proclivities  of  the  feminine  mind, 
lie  bases  the  whole  theory  of  woman  at  the  bar  on  the  one  con- 
dition of  the  applicant  being  a  married  woman.  ^'There  is  ab- 
solutely no  chance/'  he  says,  "for  the  maiden  and  widow  at  the 
Georgia  bar."  Now  it  is  ra)bher  unfair  and  handly  ethical  to  im- 
peach or  call  in  que^on  the  p«st  record  of  the  Chief  Justice 
while  a  widower,  but  you  will  readily  understand  his  decision 
on  tlie  married  woman  at  the  bar,  when  I  quote  to  you  these 
few  words  taken  from  the  same  article.  This  is  what  he  says: 
"I  confess  here  publicly  that  I  would  consider  an  elderly  lady 
lawyer  a  very  desirable  person  to  marry,  were  I  disposed  to  con- 
t:^ct  matrimony  again,  and  were  any  such  eliaracter  now  a 
member  of  the  Georgia  bar."  "At  the  same  time,"  the  Judge 
proceeded,  "I  disclaim  any  possible  intention  of  invading  the 
bar  with  matrimonial  intent."  This,  however,  was  eight  years 
ago,  and  you  see  from  his  subsequent  action,  which  speaks 
louder  than  his  dictum,  that  the  Judge  reversed  his  own  deci- 
sion, holding  thereby  that  a  widower's  chance  at  the  bar  is  as 
poor  as  a  widow's — ^all  concurring  except  the  women,  who  will 
always  diasent  upon  the  question  of  a  widower's  mJarriBge,  1 
presume  the  Judge  based  his  reversal  of  his  first  decision  con- 
cerning his  di«9avo^val  of  matrimony  upon  three  grounds:  1st, 
Because  his  firet  ruling  might  be  considered,  as  lawyer^  call  it, 
onljr  obiter  dutum',  2d,  The  decision  was  not  rendered  by  a  full 
l)ench;  3d,  Because  the  doctrine  was  unsoimd. 

Rejoicing  at  woman's  continued  absence  from  the  bar,  I  come 
not  as  one  who  would  enter  the  fold,  nor  do  I  come  as  the  voice 
of  one  crving  in  the  wilderness  to  prei>are  the  way  tofr  die  wo- 
man lawyer.  Let  us  hope  that  several  centuries  are  yet  to  elapse 
before  she  makes  her  debut  in  Georgia's  legal  arena.  I  would 
have  woman's  interest  identified  with  the  bar  and  with  state 
affairs  only  as  advisoty  counsel  and  to  aid  and  assist  her  lawyer 
husband.  I  heartily  concur  with  the  Chief  Justice  when  he 
says  that  "with  i&^ue  in  the  nursery  clamoring  for  attention  the 
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issue  before  the  court  and  jury  might  suflFer,  and  vice  versa.^^ 
**To  be  the  mother  of  a  great  lawyer  ought  to  content  the  am- 
bition of  the  true  woma'nly  heart"  So  says  the  Chief  Justice, 
-aaid  he  is  right.  Woman  is  thoroughly  united  with  the  Georgia 
bar  as  the  comforter  of  its  misfortunes,  and  in  filling  her  proper 
place  she  is  an  inspiration  when  the  heart  grows  faint  and  the 
iKwyeaa^B  life  is  filled  with  woe.  Very  few  of  us  can  believe 
with  Bisnuainck  that  *^aJl  the  qualities  of  woman  are  made  to  dis- 
turb political  factors  and  bring  misfortime  on  the  aflFaire  of 
men."  Bfemarck  had  evidently  been  indulging  in  some  of  Judge 
Bleckley's  dyspepsia-dealing  cucumbers  when  he  dealt  so  harshly 
Tvith  uSb 

I  would  have  womatti's  influence  over  the  aifaire  of  men  and 
lier  power  as  a  promoter  of  public  good  to  be  as  grandly  sublime 
as  that  of  Aspasia  of  old,  who,  as  the  loving  wife  and  brilliant 
teacher  of  Pericles,  ruled  the  Athenians.  Thus  far  would  I 
liave  her  influence  go.  As  a  pleader  in  the  public  courts  of  this 
State,  may  the  d^y  be  far  distamt  Th'at  lawyer  who  has  fallen 
from  the  advancing  line  of  progress  and  prosperity  is  still  to  the 
woman  that  loves  him  "no  less  a  hero  though  he  is  not  one  to  any 
other,  no  less  than  a  king  though  his  only  kingdom  is  in  her 
heart  and  homfe."  I  would  not  play  with  fate  in  the  fair  amd 
foul  tempests  of  the  lawyer's  life.  life  is  short,  eternity  near, 
and  the  bar  has  troubles  enough  of  its  own. 

Leaving  without  reluctance  the  vacant  chair  awaiting  the  al*> 
rival  of  the  Geoi^a  woman  at  the  bar,  I  come  to  locate  the  Geor- 
gia lawyer,  tell  Avhere  he  came  from,  where  he  is,  and  his  future 
estate.  Xow,  when  I  began  to  study  the  genealogy  of  the  law- 
yer, I  decided  at  once  (as  women  generally  d^de  at  once)  that 
lawyers  were  made  simultaneously  with  the  beginning.  For 
there  was  Adam — I  have  always  thought  that  he  posseased  a  law- 
yer's trait,  because  he  stirred  up  a  fuss  tliat  brought  on  never 
ending  litigation.  Then,  too,  in  the  ages  back  there  was  Daniel, 
commonly  called  the  firet  lawyer,  and  from  whose  genus  doubt- 
less the  Georgia  la^v5''er  sprang,  for  even  the  lions  refused  an  in- 
timate acquaintance  with   him.      Presideait   Hill's   profeeeional 
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modesty  prevented  him  from  peferring  to  this.  Mr.  Hill  alsa 
cited  Moses,  the  ancient  lawgiver,  who  read  the  law  to  the  peo- 
ple every  seven  years.  It  occurs  to  me  that  if  the  lawmaker* 
of  this  State  would  read  the  law  to  ub  only  eveay  seven  years  in- 
stead of  making  new  la^v&  for  us  annually,  what  a  restful  feeling 
the  people  would  experience. 

As  to  whlere  the  lawyer  of  to-day  is^  depends  altogeither  on  the 
species.  If  he  is  the  plain,  evexy-day  variety,  he  is  struggling 
not  with  Markhtam's  "Man  with  the  Hoe,"  nor  witli  the  Phil- 
ippine agitation,  but  he  is  face  to  face  with  that  grave,  modern 
and  mo6t  serious  issue,  the  man  with  money  in  his  pocket  and 
how  to  put  it  there. 

The  future  estate  of  th^  lawyer  is  fiftill  a  more  serious  ques- 
tion. Doubtleas  you  see  yourselves  on  the  front  row  with  the 
elect,  but  if  there  isn't  a  great  improrement^  the  fuifcure  will  not 
be  near  so  cool  as  Mr.  Davis's  public,  pool. 

But  without  flii'thei:^  digreBsioni-in  the  abstnactj  I  proceed  to 
our  illustrious  subject,  that  unsung  hero  of  the  South,  that  par- 
agon of  all  that  is  noble  and  ofpep.  abused,  that  defender  of  the 
w^eak  and  helpl^ees  agaipst  the  inordinate  greed  of  humanity — 
the  Georgia  lawyer — from  a  woman's  standpoint.  It  is  a  hard 
task  to  deal  with  him  properly  and  justly  for  more  reasons  than 
one.  If  I  tell  only  part  of  the  truth,  the  Georgia  lawyer  is  left 
in  a  precarious  condition;  if  I  tell  the  whole  truth,  and  nothing 
but  the  truJtih,  he  is  irrevocably  ruined.  Certainly  thebe  are  ex- 
oeptions,  but  exceptions  rarely  flourish,  and  that  is  what  yon 
wish  to  do.  Lord  Brougham  said  that  the  "first  duty  of  man  is  to 
provide  for  his  own  independence  by  his  own  work,"  so  that  is 
why  you  "eat  the  oysters  and  leave  ;the  client  the  shells." 

I  do  not  wish  to  dwell  at  length,  upon  the  history  of  the  judi- 
cially of  Georgia,  but  a  study  of  the  bar  is  necessarily  one  of  the 
j,udiciary,  since  tlie  historj''  of  one  has  been  intimately  connected 
with  the  other  since  1754,  when  judicial  affaire  were  placed  in  the 
li^ds  of  the  Philistines — ^lawyers  I  should  have  said.  Prior 
to  this  date  laWjj:ers  were^  not  allowed.  What  a.  bright,  cheerful 
elysianj  land  this  old  State  must  have  been !     The  7th  of  Juh% 
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1733,  must  ever  be  of  peculiar  interebt  to  the  Georgia  lawyer, 
for  on  this  day  Governor  Oglethorpe  opened  and  christened  the 
first  court  ever  hfeld  in  this  State  at  the  little  settlement  of  Sa- 
rannah.  Notwithstanding  the  absence  of  the  Georgia  lawyer  the 
records  stalte  th^at  it  vrss  an  exceedingly  hot  day.  True  it  is  that 
the  three  judges,  George  Symes,  Richard  Hodges  and  Francis 
Scott,  sat  with  dignity  on  a  rude  bench  in  a  little  hut,  and  true 
it  is  that  it  became  necessary  to  complete  the  jury  with  two  con- 
■stables,  but  the  bells  rang  out,  cannons  signalled  the  hour,  and 
Avith  the  oflFeiing  of  prayer  Gleorgia's  judiciary  from  this  lowly 
birth  began  its  majestic  march  to  its  present  grandeur  and  per- 
fection. 

One  thioig  was  sadly  lacking — the  Georgia  lawyer.  An  old 
record  innocently  states  it  thus:  ^^Thetie  were  no  pleadena  of  the 
law  present,  but  some  fine  old  English  beer."  This  would  seem 
to  indicate  that  both  lawyers  and  beer  were  not  needed — that 
they  Tvere  incompatible,  and  one  could  well  e^^st  without  the 
other.    Would  that  it  were  so  even  now ! 

With  the  estabMshment  of  the  General  Court  in  1755,  and 
\nth  the  provision  that  thte  judge  should  know  the  law,  the  Geor- 
:gia  lawyer  sprang,  phenix-like,  into  shape,  form  and  activity, 
and  I  have  no  doul:)t  that  in  a  week's  time  the  dnhabitiants  were 
Avrestling  with  all  sorts  of  /?.  fas.,  foreclosed  mortgages  and  mari' 
-(lam  us  proceedings.  It  is  very  evident  to  me  that  these  lawyers 
Avere  a  very  flus(h,  hot-house  variety,  as  can  be  judged  by  their 
fees.  Seven  shillings  and  o»nie  penny  retained  the  best  talent  in 
the  little  Savann'ah  town.  W'hy,  they  say  now,  down  in  Savan- 
nah, those  big  lawyers  make  you  pay  seven  shillings  and  one 
penny  befoftie  you  emfber  the  office  door,  and  after  you  get  in  you 
pay  the  rest — ^yes,  amd  in  some  cases  it  may  be  iJiat  you  pay  all 
the  rest.  A  brief  was  worth  three  shillings  and  seven  pence. 
Think  of  it — a  brief !    In  an  old  historical   collection   I  found 

this  entry  of  a  lawyer's  fee:    "Received  of as  a  fee  for 

attending  coui*t  the  day  it  snowed,  at  Fredericka,  36  miles,  1 
pair  of  bearekin  gloves  and  1  bucket  of  com."  Now  don't  let 
the  bucket  of  conn  "disturb  your  peaceful  meditations,  as  it  was 
stipulated  paren-tiietioally  thalt  the  "com"  was  on  the  ear. 
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The  records  say  the  early  lawyere  were  very  useful  iu  nego- 
tiating wiith  and  managing  the  Indians,  and  preivented  much 
scalping  among  the  settlers.  The  Georgia  lawyer  of  to-day 
works  much  omj  the  same  plan.  He,  too,  teaves  his  client's  scalp,, 
but  that  is  about  all.  By  the  way.  Judges  Lumpkin  and  Buttv 
Hon.  Charlton  Battle,  Hon.  H.  K.  Goetchius  et  al.  would  have 
been  immune  so  far  as  scalping  is  concerned.  However,  they 
are  not  the  only  ones  who  would  h'ave  been  safe,  as  it  is  generally 
believed  thfait  Indiamfe  never  scalped  people  with  red  hair;  so  that 
if  we  had  lived  in  the  early  days  as  did  the  above  named  friends^ 
Mr.  Hill  and  I  would  have  been  in  mo  imminent  danger. 

All  loyal  Georgians  should  hold  in  proud  remembrance  the* 
heroic  lawyers  in  the  early  days  of  the  profession.  It  was  a 
life  of  hardship  to  be  found  in  any  newly  settled  country.  He 
did  not  have  a  cool  office  with  electric  fans  and  an  office  boy 
wearing  a  new-style  collar.  His  days  were  spent  in  toil,  and  his 
legal  knowledge,  very  scant  no  doubt,  was  gained  in  moment* 
stoletti  from  the  outdoor  life  of  cultivating  lihe  lands  and  clearing 
the  fore^  of  the  n'ew  Souithland.  However,  in  attaining  legal 
knowledge  the  early  lawyer  had  this  advantage,  the  law,  or  rather 
the  statutes,  had  not  reached  the  present  voluminous  size,  for  the 
legislature  had  not  then  commenced  to  thraish  out  a  rich  harvest 
of  new  laws  every  year.  The  difficulties  of  poverty,  the  dearth 
of  law  literature,  the  lack  of  instruction,  were  the  influences  that 
stirred  the  ambition  of  Georgia's  lawyers  and  filled  her  history 
with  brilliant  names  and  glorious  records.  I  cannot,  mention 
all,  but  give  the  preference  to  those  valiant  ones  who  fought  sing- 
ly and  alone  for  fame.  Jacob  Martin  had  neither  money  nor 
friends,  yet,  enduring  toil,  hardships  and  destitution,  his  great 
will  conquered  all,  and  his  is  to-day  a  life  you  should  ever  emu- 
late and  a  name  you  should  ever  honor.  He  made  it  a  life-long 
practice  to  read  Blackstone  through  once  a  year  and  said  he  al- 
ways learned  something  new.  I  daresay  some  of  you  have  never 
gotten  quite  th^X)ugh  it  Eli  S.  Shorter,  illiterate,  poor  and 
friendless;  Wm.  H.  Torrance«,  Geo.  W.  Townes,  and  hosts  of  otli- 
era,  had  absolutely  no  advantage  save  the  fires  of  ambition  that 
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would  not  be  smothered.  Georgia's  early  govemore  were  law- 
yere  who  possaseed  that  splendor  of  inanliaieBs,  and  moral  great- 
ness developed  by  individual  effort  Among  them  we  find  Wm. 
Bulloch,  John  Milledge,  Sir  James  Wright,  Archibald  Bullocli, 
John  Martin,  and  Richard  Howley.  Thesie  were  the  IsLwyefr-gov- 
emora  of  early  Georgia,  who  held  the  youmg  State  in  infaaicy, 
guided  her  faltering  footsteps  and  pointed  out  to  her  the  paths 
of  peace,  prosperity  and  fame.  But,  my  friends,  don't  let  this 
little  piece  of  information  about  lawyer-governors  of  Georgia  en- 
ter th^  peaceful  habitation  and  happiness  of  your,  profeesiontal 
life,  and  with  the  enchanting  buzz  of  the  political  bee  allure  you 
on  like  the  song  of  the  siren  to  misfortune  and  despair.  Very 
few  office-holders  can  say  with  our  own  Richard  Henry  Wilde, 
the  poet  lawyer  of  Georgia: 

"My  life  is  like  the  summer  rose, 
That  brighter  with  the  dewdrop  grows." 

For  instance,  there  was  Gov.  John  Martdn  in  1782,  who  had 
to  api)eal  to  the  legislature  to  make  special  provision  for  his  fam- 
ily to  keep  them  from  stajiviiig.  Let  doing  well  enough  alone, 
and  if  there  is  a  comfortable  living  coming  to  you,  if  you  have 
paid  the  last  installment  on  that  new  set  of  law  books,  if  you  use 
sugar  in  your  coffee  instead  of  sorghum,  and  if  you  keep  a  nice 
little  pa^  tucked  away  in  your  Sunday  coat  pocket,  I  say  you  had 
better  thank  fortune  end  fate  and  hold  fast  to  tliat  which  is  good. 

In  order  that  we  may  follow  the  careers  of  Georgia's  famous 
lawyers,  let  us  consider  the  est-ablishmeoit  of  our  courts.  First, 
there  was  the  General  Court  in  1754,  consisting  of  one  judge 
(called  Chief  Justice)  and  three  associates.  The  Chief  Justice's 
salary,  with  fees  and  perquisites,  amounted  to  about  $5,000.00  a 
year,  while  the  Associates  were  paid  nothing.  Imagine,  won't 
you.  Judge  Simmons  drawiaig  all  the  pay!  Judges  Lumpkin, 
Lewis,  Little,  Fish  and  Cobb  would  have  proceedings  without 
much  delay  compelling  hdm  to  divide.  The  first  twelve  Chief  Jus- 
tices were  Groover,  Anthony,  Stokes,  Glenn,  Stevens,  AVerriat, 
Burke,  Howley,  Walton,  Stith,  John  Houston  and  Xatlianiel 
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lleton.  Of  these  Burke  and  Houston  were  elected,  but  we 

.    no    record    of   their    accepting    and   filling    the    office. 

ippose,  however,  they  did,  as  it  is  characteristic  of    law- 

not    only    to   take    anything   they    are   elected    to,     but 

rtJiing    else    in    sight,      Fnder    this    regime    the    State 

comprised   of   only   one   circuit.        The   Superior   Court 

established    by    the     Act     of     1789,     known,    as     the 

ciary  Adt,  and  the  office  of  Chief  Justice  was  abolished. 

•e  wene  now  two  oSreuite — the  Eastern  and  WesteWn — and  in 

)  the  Middle  Circuit  was  created.    With  the  establishment 

le  Superior  Court  we  come  to  the  names  of  many  distin- 

lied   lawyers.      Among   them,    John   McPhereon    Berrien, 

1  called  the  American  Cicero;  Wm.  H.  Crawford,  the  states- 

and  diplomat;  John  Forsyth,  the  matchless  orator;  Johm  M. 

[y,  the  versatile  lawyer  and  wit  of  the  Georgia  bar;  Andrew 

[iller,  eminent  as  a  lawyer  and  main  of  aflFairs;  Wm.  H.  Un- 

'00(1,  the  humorist  and  eloquent  advocate;  Thomas  Cobb,  dis- 

lished  as  a  lawyer  and  jurist;  Eli  S.  Shorter,  a  man  of  rare  le- 

ifts;  Richard  Henry  Wilde,  the  poet  lawyer;  Thomas  R.  R. 

•,  the  brilliant  lawyer,  and  in  that  day  of  great  men,  the  ac- 

ledged  head  of  the  Georgia  bar;  and  Herschel  V.  Johnscn, 

3litician  and  man  of  splendid  intelledt. 

t  even  under  the  just  rulings  of  these  statesmen  Georgia  felt 

(•gent  need  of  a  higher  court  of  appeal.    For  56  years  the 

^  were  at  the  mercy  of  the  Superior  Court  judges,  and  tbe 

ir3  preceding  the  establishment  of  the  Supreme  Court  was 

ailed  the  "twenty-year  struggle,''     Georgia  is  indebted  to 

vvj-ers  for  the  Supreme  Court     Their  professional  affaiir 

It  them  in  close  touch  and  sympatiliy  with  the  two  bitter 

lis — the  enthusiastic  promoters  of  the  court  and  those  who 

'  opposed  it  from  ignorance  and  prejudice.     Among  the 

it  lawyers  whose  eloquence  and  efforts  so  ably  contributed 

^tablishment  of  this  Court  was  Christopher  B.  Strong,  the 

)f  the  Georgia  bar.    His  eiilogA-  on  that  body  before  the 

preme  Court  composed  of  Justices  Lumpkin,  Warner  an3 

is  a  legacy  in  Georgia's  legal  lore^     Bent  with  age,  his 
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presence  was  proudly  distinguished  as  he  addressed  these  words 
to  the  Court:  "May  it  please  your  honoiB,  my  experience  at  the 
bar  dates  back  nearly  forty  yeare.  I  thank  God  that  my  life  has 
been  spared  to  this  hour  to  behold  a  tribunal  for  the  correctian 
of  errofrs.  I  nuay  adopt  the  language  of  one  of  old  and.  with  slight 
variation  say,  Xow,  Lord,  let  thy  servant  depart  in  peace,  for 
mine  eyes  have  beheld  the  salvation  of  the  judiciary  of  Georgia." 
Judge  Strong's  career  was  full  of  many  interesting  experiences  on 
the  bench.  His  old  age  was  burdened  with  a  debt  he  incunred  as 
surety  for  a  f liiend,  and  he  very  often  quoted  to  hds  associates  the 
words  of  Solomon:  "If  thou  be  surety  for  thy  friend,  deliver 
th^k-self  as  a  roe  from  tshe  hands  of  the  hiuiter  and  as  a  bird  from 
the  snare  of  the  fowler."  Another  cihampion  of  the  Supreme 
Court  was  Governor  Foreytth,  a  lawj'er  of  national  reputation. 
His  message  to  the  legislature  in  1828  gives  good  in«ght  to  the 
irhen  existing  afiFairs.  Among  other  things  he  said:  '^It  is  an  aw- 
ful reflection  that  life,  liberty  and  reputation  are  with  us  depend- 
-ent  on  thtei  deciaSon  of  a  single  judge  uneonjtTolled  and  uncontrpll- 
Able  witlhin  his  oiixjuit."  Forayth'e  matchless  oratory  and  the 
purity  of  pidvate  and  politieal  life  won  for  him  a  name  that  will 
be  honored  and  revered  always.  While  in  the  United  States  Sen- 
ate he  had  no  superior  as.  an  orator,  and  by  majny  he  was  called 
the  equal  of  Lord  Erskine.  The  debate  between  John  Forsyth 
And  John  McPherson  Berrien  dn  the  famous  Anti-Tariff  Conven- 
tion in  Av'hich  Forsyth  is  said  to  have  \'anquished  the  eloquent 
Berrien,  is  one  of  the  memorable  occasions  in  the  annals  of  State 
history. 

In  connection  with  th<e  Supreme  Court  must  be  mentioned 
James  M.  Kelly,  the  first  reporter  of  that  body.  Mr.  Kelly  be- 
^n  his  legal  oareier  in  a  Justice  Court  over  the  dastardly  murder 
of  a  small  fice  dog.  This  seems  a  very  trivial  case  att  first  thought, 
but  we  must  remember  that  our  Supreme  Court  judges  lo^  many 
"hours  sleep  some  yeali«  ago  over  a  case  in  which  was  involved  a 
few  cups  and  saucens  to  the  amoutnt  of  about  16  cents.  Do  not 
think  for  an  in&tant  tba/t  the  fice  dog  menttioned  was  too  insig- 
nificant for  a  legal  affray.  The  dog,  be  he  fice  or  Foundland,  has 
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ever  been  a  sacred  animal  in  the  history  of  Georgia^  Statesmen, 
politicians,  and  even  grand  juries  treepasB  not  upon*  his  dogship, 
neither  do  they  'at»ail  his  canine  character.  As  f  o>r  the  legislatore^ 
true  to  the  home  constituency,  they  have  promised  that  ^vithout 
molestation,  so  far  as  they  are  concerned,  the  Georgia  dog  could,, 
like  Tennyson's  Brook,  "go  on  forever."  Mr.  Edwaird  Atkinson,, 
tihe  economist,  has  even  suggested  that  the  columttiB  bearing  the 
motto  "Wisdom,  Justice  and  Moderation"  be  supplied  by  a  pic- 
ture of  a  yellow  dog  chasing  a  flock  of  sheep,  with  this  inscription, 
''CavecanU^ 

But  to  return  to  the  Supreme  Coiul.  Its  establishment  was 
the  signal  sftep  in  the  history  of  the  beneh  and  bar.  Eemoved 
from  local  influence  it  srtamds  as  the  very  bulwark  of  justice  to 
each  and  all  regardless  of  clafis,  color  or  condition.  We  owe  it 
not  only  praise  and  appreciation,  but  that  more  substantial  token, 
an  increase  in  what  is,  after  all,  a  meager  aalaiy  for  one  of  our 
judges.  I  do  not  mean  that  a  "wasteful  leak"  should  be  created 
by  exorbitant  salaries,  but  it  is  my  verj'  humble  opinion  (and 
need  disturb  no  one)  that  our  Supreme  and  Superior  Court 
judges  sliould  not  be  elected  by  the  people,  but  should  be  ap- 
pointed, and  tliey  should  be  paid  salaries  that  would  enable  them 
to  live  in  ease  and  comfort  for  life,  and  be  free  from  the  danger- 
ous fettere  of  popular  election.  Yes,  pay  tliom  well,  and  let  them 
wear  the  ofticial  robes,  for  I  fear  it  is  about  the  only  robe  some 
of  them  will  ever  wear. 

The  GeocTgia  lawyer  in  politics  is  feiarfuUy  and  wonderfully 
made.  He  has  ever  been,  still  is,  and  will  continue  to  be  the 
principal  ingredieoit  in  a  fine  old  "mix-up."  He  is  as  intimately 
associated  with  State  affairs  as  cause  -and  effect,  and  the  supply 
so  far  exceedis  the  demand  thut  it  would  take  Edward  Atkinson, 
the  economist,  to  balance  our  profeeaional  and  political  econom- 
ics. He  -is  tihe  inevitable,  the  shelter  in  the  time  of  storm.  Since 
the  da}^  of  the  old  (leneral  Court,  la^vyem  flock  into  politics  very 
much  like  ducks  into  w^ter,  and  if  the  comparison  is  not  odioiis, 
the  two  are  somerwhat  similar,  as  politicians  have  to  "take  water" 
very  oftem.     However,  if  they  take  nothing  stronger  I  shall  not 
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criticize.  It  is  to  be  deplored  by  the  proffeesion  that  so  many  of 
the  young  lawyers  grow  faint-hearted  in  the  dull  and  humdrum 
existence  of  the  first  few  years  of  practice,  and  thirst  for  that 
short-lived  glory  and  glamor  afforded  by  public  life  and  politics. 
They  thereby  neglect  practice,  profession  and  family.  Yes,  I  say 
family,  for  if  you  will  pardon  personal  illusion,  I  know  by  my 
own  experience  that,  while  the  head  of  our  little  family  was  striv- 
ing for  legislative  honors,  I  was  at  home  living  on  this  same  glory, 
glamor  and — greens,  and  very  little  meat  in  them.  Don't  run 
after  politics,  and  it  won't  run  after  you.  True,  in  the  ages  back, 
they  ran  for  Cfincinnatus  and  carried  him  from  his  farm  and 
fields  and  set  him  in  the  high  places,  but  I  daresay  a  woman  was 
behind  that,  as  Cato  said,  "The  Romans  govern  the  world,  but 
the  women  govern  the  Romans."  Times  haven't  changed  so 
much,  after  all.  Taking  Oato  as  authority,  if  you  would  win  po- 
litical battles,  get  the  women  on  your  side. 

But  do  not  take  t!he  life  of  Giiwjinnatus  for  your  criterion  and 
thank  that  you  mu^  discourse  on  your  ploughing  days  in  order 
to  catdh  the  "man  with  the  hoe."  Rem-emibeo"  that  if  a  man  has 
been  near  to  nature's  great  and  generous  heart;  if  he  has  been  up 
at  "incense-breathing  mom,"  and  has  "heard  the  lark  begin  his 
flight";  if  he  has  turned  tlie  mellow  soil  and  toiled  'neatli  a  sum- 
mer sun,  the  marks  and  influences  will  be  upon  bis  life,  and  all 
men  will  know  that  he  has  shared  in  days  gone  by  the  happy  lot 
of  the  boy  behind  the  plow. 

As  I  have  said,  we  need  the  life  tenure  of  oflices  to  check  tlie 
avalanche  of  lawyers  that  sweep  down  on  this  good  and  unsuspect- 
iTig  old  State.  Stiate  affairs  will  never  suffer  for  great  leaders  ac- 
cording to  the  survival  of  the  fittest,  and  we  need  the  strong  and 
conservative  lawyer  in  the  every-day  walks  of  life. 

There  is  yet  another  consideration  for  the  lawyer  politician. 
If  the  age  of  expansion  has  seized  upon  you,  and  you  wish  to 
adopt  the  American  policy  of  getting  sometihing  tliat  doesn't  be- 
long to  you,  cling  to  your  prof es^ionj  and  hold  to  your  money,  but 
don't  hold  to  it  quite  as  long  as  Bryan  does  to  his  money  ^•iew^,. 
as  there  is  a  time  to  turn  everything  loose.    Money  and  politics 
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thrive  but  poorly  together,  and  if  you  wish  to  enjoy  an  oflBce,  get 
rich  first  James  Jackson,  a  celebrated  lawyer  of  this  Staitei,  was 
iiaBt  aocumulating  a  fortime  when  he  gave  up  his  profeasion.  for 
the  turbulent  life  of  a  politician,  never  ceasing  in  after  ycaare  to 
regret  it 

The.  experiences  of  lawyers  in  politics,  if  we  could  know  the  se- 
cret sighs  and  trials,  would  cause  many  a  vacillating  one  to  pause 
and  think  before  takisng  the  falsal  step.  I  Temember  an  incident 
in  the  life  of  Colonel  J.  M.  Terrell,  if  he  comes  under  the  heed 
of  polifciaians,  w'hach  came  near  ending  direfully.  In  his  much 
younger  days  he  wbb  making  a  race  for  the  Georgia  Senate,  and 
in  trying  to  canvass  the  Thirty-sixth  District  in  one  week  he  was 
brought  home  more  dead  than  alive.  Lying  very  still,  with  the 
pallor  of  political  sickness  upon  his  face,  we  thought  Mm  dis- 
tressingly ill.  Bending  to  catch  his  feeble  words,  we  were  aston 
ished  to  hear  him  ask:  "Doctor,  what's  my  temperature  in 
-Campbell  county  ?"  On  being  told  ;that  it  was  far  above  normal, 
he  arose,  took  up  his  bed  amd  walked — ^the  fear  of  the  people  pre- 
venting him  from  using  his  pass. 

The  lawyer  in  politics  should  from  the  very  nature  of  has  posi- 
tion stimulate  and  encourage  the  moral  element  innate  in  every 
heart  "There  are,"  as  Shakespeare  said,  "already  liars  and  sweajv 
ers  enough  to  beat  the  honest  men  and  hang  them  up."  Human- 
ity, however  depraved,  idealizes  the  man  in  public  or  private  life 
who  possesses  the  courage  to  fight  for  the  cause  he  knows  to  be 
ilight  and  who  uses  his  influence  in  forcing  othere  to  stand  with 
him.  True  there  have  been  and  will  be  cases  where  this  very 
moral  grandeur  of  a  man's  life  has  defeated  him  in  politics.  Such 
a  failure  from  such  a  cause  is  a  glorious  defeat  Better  live  the 
life  of  a  Godly  man  and  be  called  a  political  failure,  than  die  the 
inglorious  death  of  thnt  onie  who  is  imtrue  to  the  great  trusts  of 
life. 

The  country  lawyer — Well !  Pick  him  up  tenderly,  paid  so 
slenderly,  treat  him  with  care !  Now,  as  Macbeth  said  to  Ban- 
quo,  "I^t  us  speak  our  free  hearts  each  to  the  other."  The  coun- 
try lawyer,  peace  be  to  his  ashes  and  cool  his  resting-place,  is  in- 
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nately  a  creature  of  many  wants  and  small  possessions.  He  looks 
with  longing  eyes  on  the  rich  man's  w^res  atid  languishes  to  write 
has  will.  He  rises  while  it  is  yet  dasky  dons  his  garments  of  lasrt 
year's  style,  and  wends  his  way  to  the  office  to  meditate  on  oases 
that  never  come,  and  dream  of  the  tdmte  when  he,  too,  can  lie  in 
bed  until  9  o'clock  like  some  city  lawyers  and  read  all  about  the 
Atlanta  depot,  and  look  at  the  viaducit  pictures  in  the  morning 
papers  while  waiting  for  his  breakfast  He  dreams,  too,  of  the 
time  when  he  will  have  an  office  boy  to  show  the  hesitating  client 
in,  and  to  lie  neatly  about  his  absence  when  the  bill-collector 
comes  around. 

The  country  lawyer  is  indispensable  in  the  nation's  history,  and 
he  needs  to  become  satisfied  with  his  home  and  not  catch  the 
spirit  of  moving  to  cities  already  overrun  with  anxious  attorneys- 
living  on  half  rations  and  wearing  remodeled  clothes.  It  is  much 
the  battle  of  the  weak  against  the  strong.  Stay  m  the  country, 
unless  you  are  sure  you  possess  that  indefinable  something  that 
canies  a  man  rapidly  on  the  tide  of  success.  But  you  say  the 
small  town  is  already  crowded  with  lawyeas.  Well,  you  go  to 
work  and  send  two  or  three  to  the  legislature,  and  if  that  doesn't 
kill  a  lawyer  professionally,  it  will,  at  least  cause  the  proverbial 
"dry  drouth"  in  his  business.  Riding  sixteen  miles  in  the  rain 
to  Justtoe  Court  with  one-half  bus^hel  of  potatoes  and  two  loads 
of  fiftiucks  for  a  fee  is  rather  disheartening  I  will  admit,  but  we 
must  helkfve  with  Chief  Justice  Bleckley,  that  "service  is  better 
th^n  salary,  and  duty  more  inspiring  thkn  reward."  Don't  think 
that  I  draw  any  lessons  fVom  the  hardships  experienced  by  the- 
Greenville  bar.  We  don't  have  them,  as  Greenville  hte  the  best 
bar  in  the  State — all  conctirring  exeept  "Mr.  Poindexter"  and 
other  cottvivial  friends  who  dissient  specially  and  think  that  the 
AVarm  Springs  bari-  is  thie  best.  You  are  not  alone,  gentlemen, 
for  even  Blacfcstone  was  fond  of  good  old  port,  and  Coleridge 
said  that  "lawyers  are  like  musical  glasses,  to  get  the  best  tones 
keep  them  well  wet."  The  Greenville  bar  is,  however,  like  the 
Warm  .Springs  bar  in  two  respects- — both  are  very  flourishing  and 
doing  a  big  bufiineas. 
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But  seriously,  the  history  of  the  Greenville  bar  is  one  of  which 
we  are  justly  proud.    The  old  courtrhouae  ereoited  m  1S32  is  one 
of  the  landmarks  in  the  history  of  Georgia  lawyers,  and  has  been 
the  scene  of  many  notiable  events  in  the  days  of  old  when:  Benj. 
Hill,  Wm.  Dougherty,  the  two  Warners,  Walter  T.  Olquitt  and 
Martin  J.  Crawford  met  in  legal  battle.    Greenville  was  tke  home 
of  Chief  Justice  Hdram  Warner,  whose  mem.ory  will  ever  be  cher- 
ished as  the  ideal  lawyer  and  distingufoh^  juris*-     Judge  Obe- 
diah  Warner,  a  brotheip  of  the  Chief  Justioa,  also  lived  in  Green- 
ville and  served  with  great  ability  and  dignity  as  judge  of  the 
Coweta  Circuit    It  is  only  just  tliat  I  should  mention  with  tbese 
our  own  Wm.  Y.  Atkinson,  who  ever  proudly  claimed  old  Meri- 
wether as  home,  and  cherished  the  h«doyon  days  of  his  joxith 
spent  within  her  borders.    His  Hf  e  and  death  aire  fitly  expressed 
in  these  familiar  lines:    "He  died  where  manhood's  morning'  al- 
most touches  noon,  and  while  the  shadows  still  were  falling  tow- 
ard the  west.  He  had  not  passed  on  life's  highway  the  stone  that 
marks  the  highest  point,  but  growing  weoiy  for  a  moment  he  lay 
down  by  the  wayside,  and  usinjg  his  burden  for  a  pillow,  fell  into 
that  dreamless  sleep  that  kisses  down  hife  eyelids  still."     These 
0:-^  names  of  the  past,  but  we  h^ave  with  us  to-day  one  who  hon- 
ored the  Greenville  bar  as  Solicitor  of  the  Coweta  Circuit  in  the 
presence  of  Chief  Justice  Bleckley,  whose  life  and  teachings  em- 
body the  highest  ideial  of  the  Southern  lawyer. 

There  is  yet  a  type  of  the  Georgia  lawyer  to  whom  I  must  re- 
fer. He  filleth  our  very  souls  with  envy,  and  his  blissful  life  of 
peace,  prospetity  and  plenty  is  like  unto  a  grand  sweet  song. 
You  no  doubt  recogndze  from  the  conscious  smiles  of  some  of 
the  brethren  thlait  I  refer  to  the  corporation  lawyer.  Speaking  of 
them  reminds  me  of  Judge  McWhor*ber  and  the  peculiar  effect 
some  words  have  on  his  "Southern"  mind.  For  instance,  this 
morning  I  eflicountered  his  portly  personage  in  a  doorway.  The 
Judge,  not  seeing  me,  J  asked  him  to  "pass,  please,"  whereupon 
he  said  in  his  most  affable  manner,  "Mrs.  Terrell,  I  would  be  de- 
lighted to  do  so,  but  I  left  my  book  of  passes  at  homa" 

The  corporation!  lawyer  baffles  my  inquisitive  mind  by  the  very 
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ease  in  which  he  exists  while  waiting  for  a  living  to  come  to  him. 
They  toil  not,  neither  do  thej'  fail  to  ^^pend,"  and  Solomon  in  all 
his  glory  knew  not  half  of  their  joys. 

The  Geoi^a  lawyer  of  to-d'ay  Btends  in  the  full  dawn  of  pro- 
f  eBsional  success.  There  is  no  height  to  which  he  cannot  soar 
and  no  honors  he  cannot  win.  What  he  most  needs  is  profound 
concentration  to  study,  and  the  laudable  ambition  to  deal  not 
only  with  State  affaire,  but  to  rise  as  a  long  lost  star  in  the  politr 
ical  life  of  the  nation.  la  the  advancement  of  literature  and  fa 
cilities  for  study,  men  have  taken  a  shoit  and  easy  road,  so  to 
speak,  into  the  profession,  and  as  a  general  rule  have  neglected 
that  broader  and  more  liberal  learning  we  find  perfected  in  the 
great  scholare  of  fifty  yeare  ago.  That  is  one  of  the  reiasonfe  why 
we  cannot  measure  intellectually  with  the  bar  of  the  past  which 
is  forever  made  immortal  by  the  names  of  Berrien,  Charlton. 
Cobb,  Colquitt,  Crawford,  Dawson',  Dougherty,  Forsyth,  Hill, 
Jenkins,  Law,  Lamar,  Lumpkin,  Miller,  Nisbet,  Stephens,  War- 
ner and  Toomba  We  need  the  old-time  ambition  for  legal  educa- 
tion that  made  Joseph  E.  BrowTi  drive  a  yoke  of  oxen  130  miles 
in  order  that  he  might. reach  a  scihool  and  obtain  legal  training. 
Walter  T.  Colquitt,  putting  aside  false  pride  of  dress,  went  off  tc 
college  wearing  a  hat  made  of  rtibbit  skins,  but  that  did  not  blur 
the  brilliancy  of  his  mind. 

The  lawyers  of  Georgia  need  to  work  out  their  own  salvation 
professionally  and  politically,  and  not  only  Georgia,  but  the 
whole  of  our  Southland  muett^  fight  her  own  battle  and  be  tlie  "ar- 
biter of  her  own  fortune"  if  she  emerges  ever  from  the  bonds  of 
the  intellectual  and  political  inertia  of  the  past.  To  the  strong 
and  uplifting  influence  of  the  Georgia  bar  is  the  work  com- 
naended.^ 

Before  closing  I  b^  leave  to  submit  the  following  lines  that 
suggested  themfielveB  to  me  after  having  heard  the  able  and  admi- 
rable paper  on  "Delays  and  Technicalities  of  the  Law,"  read  last 
evening  by  Hon.  Eeoiben  Arnold,  of  the  Atlanta  bar.  I  will  not 
call  it  poetry,  as  lawyers  and  law  rarely  suggest  the  poetic  to  my 
mind: 
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The  parson  points  the  way  to  heaven, 
And  then  with  tender  care, 
The  doctor  consummates  the  work 
And  sends  the  patient  there. 

But  the  Georgia  lawjer  would  delaj 
Departure  with  such  cries : 
"  Hold  1   Oan  this  man  read  his  title  clear 
To  mansions  in  the  skies  ?  " 

In  doubt  he  files  a  brief,  and  seeks 
To  hold  the  ignoramus, 
And  stop  his  flight  to  heavenly  bliss 
By  appeal  or  mandamus. 

The  very  elect  thus  would  be 
Of  justice  unrewarded. 
If  lawyers  would  the  people  please. 
Let  speed  be  more  regarded. 

I  now  wish  to  beg  the  charitable  considerataon  of  those  with 
whom  I  have  dealt  personally.  I  would  not  lay  tte  ligtteept  bur- 
den on  the  heart  of  the  Georgia  lawyer.  Far  sweeter  for  me  to 
link  laurel  around  his  name  and  fame,  and  crovni  him  as  the 
*'man  worthy  of  the  past  and  prophetic  of  the  future." 
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Paper  by  WILLIAM  L.  SCRUGGS,  op  Atlanta. 


Some  of  our  Latin- American  neighbors  object  to  our  colloquial 
phrase  "American  Citizenship."  They  tell  us  there  are  sixteen 
other  independent  republics  on  this  Continent,  and  that  a  citizen 
of  any  one  of  these  may  as  rightfully  lay  claim  to  the  title  of 
^'  American."  They  seem  to  forget  that  we  preceded  them  into 
the  great  family  of  nations  by  nearly  half  a  century,  and  that  we 
came  in  under  the  name  and  title  of  "  The  United  States  of  Amer- 
ica " — ^not  "  The  United  States  of  North  America,"  as  they  delight 
to  call  us.  Of  course  by  "  American  Citizenship  "  we  mean  spe- 
cifically citizenship  of  the  United  States;  and  by  "The  United 
States  "  we  mean  a  single  national  entity,  as  distinguished  from  a 
league  or  compact  between  sovereign  states. 

That  there  can  be  no  national  entity  without  people,  is  a  self- 
evident  proposition.  There  must  be  an  association  of  persons;  an 
association  of  persons  for  their  mutual  protection,  advantage,  and 
general  welfare;  and  they  must  be  bound  together  by  the  tie  of 
common  obedience  to  some  central  authority.  For  without  such 
common  obedience,  there  is  anarchy ;  and  anarchy  excludes  the  idea 
of  national  unity. 

Each  individual  thus  associated  and  boimd  together  becomes  a 
member  of  the  nation ;  and,  for  mere  convenience,  it  has  been  found 
necessary  to  give  a  name  to  this  membership.  The  object  is  to 
indicate  by  title  each  individual,  and  his  relation  to  the  com- 
munity of  which  he  is  a  member. 

For  this  purpose  we  employ  the  terms  "citizen"  and  "subject." 
The  choice  between  them,  and  the  specific  or  technical  meaning  to 
be  ascribed  to  the  one  selected,  is  the  prerogative  of  every  inde- 
pendent State.     But  in  their  general  sense,  the  two  words  are 
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convertible  terms.  International  law  knows  no  distinction  between 
them — neither  of  them  8ig:nifying  anything  more  than  individual 
membership  of  the  nation. 

For  some  reason  which  does  not  clearly  appear  of  record,  our 
British  ancestors,  the  founders  of  our  government,  chose  the  alien 
term  "  citizen  ^^  instead  of  the  indigenotis  and  more  familiar  word 
"  subject,"  as  the  title  of  membership  of  the  new  nation.  This  was 
a  radical  departure  from  their  traditional  forms  of  speech,  and 
could  hardly  have  been  capricious  or  accidental.  There  must  have 
been  a  purpose  in  it.  And  the  natural  inference  is  that,  by  the 
term  "  citizen  "  they  meant  to  indicate  a  self-governing  state.  Yet 
this  is  only  an  inference.  For  they  made  no  attempt  to  define  the 
word  "citizen'';  nor  did  they  indicate  any  choice  between  its  vari- 
ous definitions  then  current. 

And  this,  too,  must  have  been  the  result  of  design  rather  than 
oversight.  For  not  one  of  those  definitions  would  have  accurately 
described  the  condition  of  the  people  of  this  country;  while  to  have 
formulated  a  new  definition,  applicable  to  future  conditiont?, 
would  have  required  a  prescience  (juite  beyond  human  reason. 
So,  with  prudent  fon^thouglit,  the  Fathers  left  the  technical 
meaning  of  the  word  to  be  evolvecl  with  the  progressive  unfold- 
ment  of  a  national  public  sentiment. 

Take,  for  illustration,  Aristotle's  definition,  which  was  the  one 
then  generally  accepted,  namely,  that  "a  citizen  is  one  to  whom 
belongs  the  right  of  taking  part  in  both  the  deliberative  and  judicial 
proceedings  of  the  community  of  which  he  is  a  member."  This 
seems  to  exclude  all  female  members  of  the  community ;  and  if,  in 
order  to  avoid  this,  we  assume,  as  we  reasonably  may,  that  the 
pronoun  "  he  "  is  here  employed  in  a  generic  sense,  we  come  to  a 
still  greater  difficulty.  For  we  then  have  the  naked  proposition 
that  every  citizen,  without  regard  to  sex  or  condition,  has  the  right 
of  participation  in  both  the  legislative  and  judicial  proceedings  of 
the  government,  which,  as  a  matter  of  fact,  was  never  true  in  any 
age  or  country.  It  was  never  true  even  in  the  most  licentious  of  the 
ancient  democracies.  It  was  never  true  in  the  most  democratic  of 
the  ancient  republics.  Xor  is  it  true  of  any  country  of  modern 
times.  All  Greek  citizens  were  neither  legislators  nor  magistrates, 
much  less  both  at  the  same  time.  All  Roman  citizens  were  not 
even  qualified  electors,  much  less  lawgivers  and  judges.     In  th:> 


Digitized  by 


Google 


EVOLUTION    OF   AMERICAN   CITIZENSHIP.  215 

Dutch  republic,  the  right  to  vote  was  never  coextensive  with  citi- 
zenship. In  Switzerland  less  than  half  the  citizens  are  voters.  In 
France,  the  cradle  of  modem  democracy,  every  French  woman  is  a 
citizen,  yet  no  French  woman  has  ever  voted.  In  the  Latin- American 
republics,  where  there  has  been  the  nearest  approach  to  universal 
suffrage,  no  woman  was  ever  an  elector.  And  in  our  own  country, 
where  women  are  recognized  citizens,  no  womaiu  is  a  legal  voter 
in  virtue  of  her  citizenship. 

Again,  traditional  forms  of  speech  often  survive  the  reasons  for 
f  heir  use,  and  thus  become  either  meaningless  or  misleading.  No 
one,  for  instance,  ever  thinks  of  applying  the  title  of  "  citizen  "  to  a 
British  subject;  no  one  ever  thinks  of  applying  the  term  "  subject  ^' 
to  an  American  citizen.  As  a  reason  for  this  distinction,  we  are  told 
tiiat  the  subject  is  merely  governed,  whereas  the  citizen  also  gov- 
erns. But  if  this  was  ever  true,  it  is  no  longer  true.  In  England, 
many  subjects  also  govern — in  that  sense  they  are  "  citizens ''  ac- 
cording to  the  generally  accepted  definition  of  a  hundred  years  ago. 
In  the  United  States  many  citizens  are  merely  governed — ^in  that 
sense  they  are  "  subjects  '^  according  to  the  same  definition. 

It  results,  then,  that  in  the  process  of  time,  there  have  been 
evolved  two  classes  of  citizens  and  two  classes  of  subjects,  namely, 
one  which  has  and  one  which  has  not  the  right  of  suffrage.  And 
since  the  two  similar  classes  sustain  identical  relations  to  their 
respective  governments,  the  dissimilarity  of  title  involves  merely 
a  distinction  without  a  difference.  Any  native-born  or  naturalized 
person  of  either  sex,  entitled  to  full  protection  in  the  exercise  and 
enjoyment  of  all  the  natural  or  so-called  private  rights,  as  distin- 
guished from  political  rights  and  franchises,  is  a  citizen  or  subject 
— the  choice  between  the  terms  being  no  longer  material. 

One  of  the  peculiar  features,  then,  of  our  constitutional  and 
political  history  is,  that,  up  to  about  thirty-three  years  ago,  there 
had  never  been  any  attempt  at  an  authentic  definition  of  the  phrase 
"  citizenship  of  the  United  States.'^  We  searched  in  vain  for  such 
a  definition.  It  could  be  found  neither  in  the  Constitution,  nor  in 
our  legislative  annals,  nor  in  our  judicial  decisions,  nor  in  the  con- 
sentaneous action  of  any  two  of  the  coordinate  departments  of  the 
government.  In  its  elements  and  its  details,  citizenship  of  the 
United  States  seems  to  have  been  as  little  understood,  and  as  much 
open  to  speculative  criticism,  as  it  was  at  the  foundation  of  the 
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government  Eightv  years  of  experience  had  taught  iis  neither 
the  exact  meaning  of  the  term  nor  any  very  clear  conception  of  the 
thing  itself.  We  were  justly  proud  of  the  title  of  American  citizen, 
and  appreciated  its  benefits;  but  whether  it  meant  membership  of 
a  nation,  or  membership  of  a  constituent  conwnonwealth,  we  hardly 
knew. 

Our  first  attempt  at  an  authentic  definition  of  the  phrase  was 
made  as  late  as  July,  1868 — just  thirty-three  years  ago.  It  will  be 
found  in  Article  XIV.  of  the  Constitution,  usually  cited  as  "the 
Fourteenth  Amendment."  It  is  therein  declared  that  "  all  persons 
born  or  naturalized  in  the  United  States  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside.'^  And  the  Codes  of  the  several  States,  con- 
forming to  this  definition,  each  now  declares,  in  substance,  that  **  all 
citizens  of  the  Unite<l  States  residing  in  the  State"  are  citizens  of 
the  State — thus  excluding  by  implication  all  persons  who  are  not 
citizens  of  the  United  States. 

This  was  the  turning  point  in  our  national  history.  It  marked 
the  close  of  a  distinct  era  in  the  evolution  of  American  citizenship. 
It  created,  for  the  first  time,  a  central  authority  demanding  the 
personal  obedience  of  everv  individual  citizen,  and  thus  made  us  a 
nation  in  fact  as  well  as  in  name.  Up  to  that  time  ft  had  been  a 
mooted  question  whether  a  person  could  be  a  citizen  of  the  United 
States  except  as  he  was  such  incidentally  by  reason  of  his  citizenship 
of  one  of  the  constituent  commonwealths  or  states.  Consequently, 
whether  his. primary  allegiance  was  not  due  to  the  State,  even  as 
against  the  autliority  of  the  federal  government.  And,  corollary 
to  this,  whether  a  person  born  and  residing  in  the  District  of  Colum- 
bia or  other  mere  territory  of  the  Union,  although  in  the  United 
States,  and  subject  to  its  jurisdiction,  was  in  reality  a  citizen  of 
the  United  States.  The  Fourteenth  Amendment  settled  this  vexed 
question  at  once  and  forever  by  establishing  a  citizenship  of  the 
Ignited  States  independent  of  State  lines.  A  person  may  now 
be  a  citizen  of  the  Ignited  States  without  being  a  citizen  of  any 
one  of  the  several  States;  but  by  no  conceivable  possibility  can  he 
be  a  citizen  of  a  particular  State  without  being  first  a  citizen  of  the 
United  States. 

I  am  aware  that  there  are  still  differences  of  opinion  on  this 
latter  point.     It  is  pointed  out  that  in  some  of  the  States — bs,  for 
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instance,  in  Kansas  and  Minnesota,  and  some  half-dozen  others — a 
resident  alien  enjoys  a  ^i^cwt-citizenship.  After  having  made  a 
preliminarv'  declaration  of  intention  to  become  a  citizen  of  tlie 
United  States,  he  is  admitted  to  the  privileges  of  the  ballot  in  the 
State  wherein  he  resides,  and  this  is  said  to  be  the  highest  evidence 
of  citizenship.  But  this  anomalous  condition  of  affairs  is, 
it  seems  to  me,  of  very  doubtful  legality.  Certainly,  the  national 
government  can  take  no  cognizance  of  it  in  passing  upon  the  right 
of  such  person  to  protection  as  an  American  citizen.  He  is  not  a 
member  of  either  State  or  nation ;  for  a  mere  declaration  of  inten- 
tion to  become  a  citizen  does  not,  in  itself,  make  him  a  citizen.  It 
is  not  in  the  power  of  the  State  to  naturalise  him.  Xor  can  a  State 
alter,  modify,  or  nullify  a  naturalization  law  of  Congress. 

It  is  likewise  true  that  our  national  Supreme  Court  has  declared, 
incidentally,  that  "  there  is  a  citizenship  of  the  United  States  and 
a  citizenship  of  the  respective  States."  The  Fourteenth  Amend- 
ment declares  the  same  thing  directly:  a  citizen  of  the  United 
States  is  also  a  citizen  of  the  particular  State  "  wherein  he  resides." 
He  owes  it  a  secondary  allegiance.  He  is  amenable  to  its  laws  in 
so  far  as  they  are  in  accord  with  the  Constitution  and  laws  of  the 
United  States.  It  may  tax  his  person  and  property.  It  may 
deprive  him  of  his  property  for  non-payment  of  taxes.  It  may,  by 
judicial  process,  deprive  him  of  life  or  liberty  for  violations  of  its 
criminal  code.  But  it  can  not  expatriate  him ;  that  is  an  attribute 
of  sovereignty  pertaining  only  to  the  nation.  Nor  can  the  State 
deprive  him  of  any  one  of  the  natural  rights  incident  to  his  meml^er- 
ship  of  the  nation.  He  is,  first  of  all,  a  citizen  of  the  United  States, 
and,  as  such,  may  invoke  its  power  against  an  unconstitutional  act 
of  the  State  legislature. 

On  the  other  hand,  it  is  well  to  remember  that  there  still  remain 
certain  constitutional  rights  of  the  particular  States,  especially 
with  respect  to  the  suffrage,  which  can  not  be  ignored.  Thus,  for 
instance,  under  an  existing  law  of  Congress,  an  alien  resident  of  a 
territory  may  become  a  qualified  elector  therein.  He  may  vote  at 
the  first  electioD,  and,  under  certain  specified  conditions,  he  may  vote  at 
subsequent  elections.  But  suppose  he  remains  an  alien  resident  af- 
ter the  territory  has  been  admitted  to  full  statehood  ?  It  is  then  a 
question  well  worth  considering  whether,  in  the  absence  of  some 
enabling  act  of  the  State  legislature,  he  can  be  deemed  a  legally 
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qualified  elector.  I  hold  that  he  can  not.  In  the  Territory,  Congress 
prescribes  the  qualifications  of  electors ;  but  in  the  State,  the  right 
to  vote  can  be  conferred  only  by  State  laws. 

Upon  what  grounds,  either  of  law  or  expediency,  the  legislature 
of  a  State,  or  Congress  in  a  particular  territory,  is  justified  in  giving 
the  ballot  to  a  resident  alien  is  not  clear.  Indeed,  it  seems  to  me 
to  be  wholly  indefensible.  Alien  and  citizen  are  correlative  terms. 
They  stand  in  contradistinction  to  each  other.  They  can  not  co- 
exist. They  are  so  opposite  and  contradictory  in  their  nature  that 
we  can  not  conceive  of  the  one  except  as  the  antithesis  of  the  other. 
To  give  an  alien  the  ballot  is  to  give  him  direct  control  over  the 
action  of  the  State  government,  and  indirect  control  over  the 
action  of  the  national  government,  while  he  yet  owes  allegiance  to 
some  foreign  power.  Not  being  a  member  of  the  nation,  he  can  not 
claim  its  protection.  He  can  not  even  petition  it  for  redress  of 
grievances.  All  such  complaints  and  petitions  must  come  through 
the  diplomatic  channels  of  the  government  to  which  he  owes  alle- 
giance. Nor  is  this  all.  Suppose  war  should  be  declared  between 
the  United  States  and  the  country  of  his  allegiance  ?  He  is  then, 
by  the  law  of  nations,  as  well  as  by  a  law  of  Congress,  an  alien 
enemy.  As  an  alien  enemy  he  is  liable  to  seizure,  to  have  his  goods 
confiscated,  and  he  himself  to  imprisonment  or  deportation.  No 
principle  or  practice  that  leads  to  such  possible  consequences  is 
defensible  either  in  law  or  morals.  It  is  an  anomaly  of  absurd- 
ities and  irreconcilable  contradictions. 

An  erroneous  opinion  once  prevailed  that  the  Fourteenth  Amend- 
ment changed  the  whole  status  of  the  suffrage  question;  that  it 
took  from  the  State  the  power  to  fix  the  qualifications  of  electors, 
and  vested  it  in  the  national  government ;  and,  worse  than  all,  that 
it  fastened  upon  us  the  pernicious  doctrine  of  universal  suffrage. 
There  was  never  any  real  foundation  for  this  opinion.  The  Four- 
teenth Amendment  prohibits  any  State  from  making  or  enforcing 
any  law  abridging  "  the  privileges  and  immunities  of  citizens  of 
the  United  States."  But  tlie  words  ''privileges  and  immunities" 
did  not  come  into  the  Constitution  with  the  Fourteenth  Amend- 
ment. They  had  been  there  (in  Article  IV.)  eighty  years  before 
that  Amendment  was  ever  dreamed  of.  And  our  national  tribunals 
had  unifonnly  held  that  the  words  do  not  relate  to  suffrage  at  all, 
but  only  to  private  rights;  that  suffrage  is  not  a  natural  right  inci- 


Digitized  by 


Google 


EVOLUTION   OF   AMERICAN   CITIZENSHIP.  219 

<lent  to  citizenship,  but  a  gift  conferred  by  the  state.  The  clause 
does  not  therefore  change  this.  It  merely  adds  a  guarantee  for 
the  protection  of  the  citizen  in  the  exercise  of  all  his  so-called 
private  rights. 

The  only  clause  in  the  Fourteenth  Amendment  which  bears  upon 
the  question  of  suffrage  is  the  one  in  section  two,  which  relates  to  the 
apportionment  of  representatives  among  the  several  States.  The 
apportionment  is  to  be  based  on  population.  This  is  mandatory. 
"Then  follows  the  contingent  proposition  that  when  "the  right  to 
irote"  is  denied  by  the  State  to  resident  male  citizens  of  the  United 
States  over  twenty-one  years  of  age,  except  for  "  crime,^^  the  basis 
of  representation  shall  be  reduced  in  the  proportion  which  the  num- 
ber of  such  citizens  bears  to  the  whole  number  of  resident  male 
citizens  over  twenty-one  years  of  age.  But  the  "  right  to  vote,"  not 
Toeing  a  natural  right,  can  be  conferred  only  by  State  laws.  By 
expanding  or  restricting  the  suffrage,  the  State  gains  or  loses  in 
number  of  representatives.  It  is  under  no  compulsion  to  do 
either;  and  it  may  eliminate  the  criminal  element,  no  matter  how 
numerous,  without  diminishing  its  representation.  So  that  the 
-qualification  of  electors  still  rests  with  the  State,  where  it  has 
always  been. 

Nor  does  Article  XV.  of  the  Constitution,  usually  cited  as  "the 
Fifteenth  Amendment,"  materially  change  this.  It  declares  mere- 
ly that  "the  right  of  citizens  of  the  United  States  to  vote  shall  not 
be  denied  or  abridged,"  by  either  State  or  nation,  "on  account  of 
race,  color,  or  previous  condition  of  servitude."  But  here  again 
the  question  arises,  Whence  comes  this  **  right  to  vote  "  ?  And  again 
the  answer  is,  In  the  State,  it  can  come  only  from  State  laws;  in 
the  Territory,  it  can  come  only  from  a  law  of  Congress.  Hence  the 
obvious  meaning  is,  that  when  the  right  to  vote  has  been  thus  con- 
ferred, its  exercise  shall  not  be  denied  or  abridged  on  account  of 
racial  conditions — it  being  still  competent  to  the  State  (or  to  Con- 
gress, as  the  case  may  be),  to  declare  that  "when."  In  neither 
case  is  there  any  guarantee  that  the  gift  of  the  right  to  vote  shall  be 
<jonf erred ;  or,  when  conferred,  it  shall  not  be  withdrawn.  The  only 
^arantee  is  exemption  from  certain  specified  discriminations ;  and 
this,  I  apprehend,  applies  as  well  to  any  extension  as  to  any  restric- 
tion of  the  right  of  suffrage. 

But  to  return  to  our  constitutional  definition  of  citizenship.    Af • 
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ter  all,  it  involves  no  new  principle.  In  so  far  as  it  relates  to  citi- 
zenship by  nativity,  it  is  merely  an  affirmation  of  the  old  English 
common  law,  and  of  the  law  of  nations.  International  law,  quite 
apart  from  all  local  legislation,  and  quite  apart  from  all  treaty 
stipulations,  recognizes  as  citizens  or  subjects  all  persons  bom 
within  the  domain  and  jurisdiction  of  the  nation,  including  the  chil- 
dren of  alien  friends.  Such  children,  however,  on  becoming  of  age, 
may  elect  to  remain  citizens  or  to  chose  the  nationality  of  their 
parents.  International  law  also  recognizes  as  native  citizens,  all 
persons  born  on  board  the  vessels  of  the  nation,  or  within  the  lines 
of  its  armies,  or  in  the  domiciles  of  its  ambassadors  and  public  min- 
isters. For  a  citizen  absent  with  his  family  on  the  public  service  of 
his  country,  still  dependent  upon  it,  and  subject  to  its  jurisdiction, 
can  not  be  said  to  have  quitted  its  territory ;  while  by  fiction  of  law, 
the  deck  of  a  nation's  vessel  is  part  of  the  territory  of  the  nation. 

Another  test  of  nationality  is  that  by  the  nationality  of  the  father; 
or,  as  in  the  Latin-American  States,  by  the  nationality  of  the 
mother.  The  principle  is  the  same  in  both  Tjases.  For,  by  the  law 
of  nature,  children  follow  the  condition  of  their  parents  and  enter 
into  all  their  rights.  Hence  the  place  of  birth  can  not,  in  itself 
alone,  produce  any  chancre  in  this  particular,  nor  afford  any  valid 
reason  for  taking  away  from  the  child  what  nature  has  given  it. 
Our  statute  of  February  10,  1855,  adopts  this  rule  with  a  proviso 
that  "  the  right  of  citizenship  shall  not  descend  to  persons  whose 
fathers  never  resided  in  the  United  States.^'  But  this,  again,  is 
but  an  affirmation  of  the  old  common  law  rule.  All  children  bom 
abroad  inherit  the  nationality  of  their  parents;  but  the  right  of 
such  inheritance  cannot  descend  to  persons  whose  parents  never 
resided  in  the  country  of  their  allegiance.  Our  government,  how- 
ever, has  never  insisted  upon  the  allegiance  of  persons  bom  abroad 
of  American  parents  in  countries  whose  laws  make  the  place  of  birth 
the  sole  test  of  nationality — at  least  so  long  as  they  are  domiciled 
in  the  country  of  their  nativity.  But  when  they  take  up  their  abode 
elsewhere,  they  are  deemed  American  citizens  as  against  the  claims 
of  all  other  governments. 

It  is  manifest,  however,  that  the  adoption  of  this  test  of  nation- 
ality by  the  nationality  of  the  parent,  logically  requires  a  corre- 
sponding modification  of  the  test  by  place  of  birth.  Hence,  in  order 
to  avoid  possible  conflict,  our  statute  of  April  9,  1868,  usually  cited 
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as  *'  the  Civil  Eights  Act,"  in  declaring  to  be  citizens  "  all  persons 
bom  in  the  United  States,"  adds  the  proviso  that  they  be  "not 
subject  to  any  foreign  power."  Substantially  the  same  rule  now 
prevails  in  both  England  and  France.  The  English  law,  like  our 
own,  lays  chief  stress  on  the  place  of  birth;  while  in  France,  the 
nationality  of  the  parent  usually  (though  not  always)  determines 
the  nationality  of  the  child. 

It  is  sometimes  important  to  know  when  or  under  what  circum- 
stances a  native-born  citizen  of  the  United  States  may  be  deemed 
to  have  expatriated  himself;  and  it  is  more  important  still  to  be 
able  to  determine  when  or  under  what  circumstances  an  adopted 
citizen  of  the  United  States  may  be  deemed  legally  absolved  from 
all  obligations  and  penalties  incurred  by  him  under  a  former  alle- 
giance. 

These  questions  are  constantly  coming  up  for  discussion  in  the 
administration  of  our  foreign  affairs;  but,  beyond  a  few  special 
treaties,  and  a  few  general  principles  of  international  law,  bearing 
upon  the  subject,  we  have  nothing  to  guide  us  to  a  satisfactory  solu- 
tion of  them.     We  have  no  law  providing  for  the  expatriation  of 
American  citizens.     Our  so-called  "Expatriation  Act"  of  July  27, 
1868,  merely  asserts  the  abstract  "right"  of  expatriation.  It  does  not 
go  beyond  this  and  say  what  acts  or  formalities  shall  be  necessary  to 
work  expatriation,  or  what  shall  be  the  evidence  of  its  accomplish- 
ment.    And  although  the  old  feudal  doctrine  of  indelible  allegiance 
is  now  very  generally  abandoned,  there  still  remain  diverse  theories 
of  expatriation,  some  of  w^hich  are  very  conflicting.     Thus,  for  in- 
stance, while  by  our  law  expatriation  is  declared  to  be  "  a  natural 
and  inherent  right,"  by  the  laws  of  some  other  countries  it  is  re- 
garded as   crime,  except  when  effected  by  special  permission  of  the 
government.     There  are  also  as   many  as   four  general  systems 
of  naturalization,  all  of  which  are  more  or  less  conflicting ;  and  in 
addition  to  these  general  systems,  nearly  every  government  has 
adopted  exceptional  methods  of  naturalization,  some  of  which  are 
likewise  conflicting. 

Some  of  these  conflicting  theories  and  methods  have  been  recon- 
ciled by  treaty ;  but  there  still  remains  sufficient  diversity  to  cause 
much  international  friction.  And  it  often  happens  that  local  legis- 
lation, instead  of  ©litigating,  merely  aggravates  these  difficulties. 
Even  some  of  our  own  statutes  on  the  subject  are  open  to  this 
charge,  and  others  of  them  are  grossly  inconsistent.  , 
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Take,  for  illustration,  our  series  of  naturalization  acts.  The 
whole  question  of  expatriation  and  naturalization  is,  by  the  Consti- 
tution, one  of  exclusive  cognizance  by  the  national  government. 
Yet,  under  our  existing  laws,  any  petty  State  or  county  court,  or 
mere  police  magistrate,  with  "a  clerk  and  a  seal,"  having  nominal 
common  law  jurisdiction,  may,  and  does,  admit  aliens  to  the  rights 
and  privileges  of  American  citizenship.  And  such  a  decree,  being 
in  the  nature  of  a  judicial  act,  cannot  be  revised  or  revoked  even  by 
the  President  or  the  Secretary  of  State.  The  result  is  that  natural- 
ization frauds,  and  international  scandals  growing  out  of  them, 
have  become  the  rule  rather  than  the  exception.  To  remedj  this 
evil,  the  national  tribunals  should  have  as  exclusive  jurisdiction  in 
all  matters  pertaining  to  the  subject  of  naturalization,  as  is  the 
power  of  Congress  to  legislate  upon  it.  And,  in  any  case,  there 
ought  to  be  established  a  central  Bureau  of  Record  of  all  decrees  of 
naturalization  issued  by  the  various  local  or  circuit  courts. 

But  perhaps  the  greatest  incongruity  in  local  legislation  on  this 
subject  is  found  in  our  so-called  "Expatriation  Act,"  already  cited. 
After  affirming  that  "  the  right  of  expatriation  is  a  natural  and  in- 
lierent  one  of  all  people,"  the  act  proceeds  to  declare  that  "  all 
naturalized  citizens  of  the  United  States,  while  in  foreign  countries, 
are  entitled  to  and  shall  receive  from  this  government  the  same 
protection  of  person  and  property  that  is  accorded  to  native-bom 
citizens."  Such  declarations  as  these  would  be  harmless  at  the 
hustings,  where  mob  orators  and  demagogues  are  expected  to  talk 
at  random ;  but  they  are  beneath  the  dignity  of  a  legislative  body, 
and  sadly  out  of  place  in  the  statute  books. 

In  the  first  place,  Congress  has  no  authority  to  speak  for  the 
whole  human  race,  for  "all  people";  its  functions  are  limited  to 
the  people  of  the  United  States.  Congress  cannot  abrogate  or 
change  the  law  of  nations.  Nor  are  foreign  nations  bound  by  any 
declaration  that  it  may  make  further  than  they  may  agree  to  it  by 
treaty,  or  further  than  the  declaration  itself  may  be  in  accordance 
with  the  law  of  nations;  and  in  either  case,  the  declaration  would 
be  superfluous.  In  the  next  place,  the  act  fails  to  indicate  how  this 
"  inherent  right  of  all  people  "  may  be  converted  into  a  fact  by 
American  citizens;  what  shall  constitute  "expatriation,"  or  what 
shall  be  the  means  and  the  evidences  of  its  accomplishment.  In 
the  third  place,  the  assertion  that  a  naturalized  citizen,  while  in 
foreign  countries,  is  entitled  to  the  same  measure  of  protection  as  a 
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native-born  citizen  under  like  conditions,  is  in  direct  conflict  with 
a  well-settled  principle  of  international  law. 

It  is  true  that  after  naturalization,  an  emigrant  is  no  longer  an 
alien,  but  a  full-fledged  American  citizen ;  and  so  long  as  he  remains 
in  the  United  States,  he  is  entitled  to,  and  should  receive,  the  same 
measure  of  protection  as  to  person  and  property  that  is  accorded  to 
a  native-bom  citizen.  But  if  he  visits  the  country  of  his  former 
allegiance,  the  protection  to  be  accorded  to  him  therein  by  our  gov- 
ernment becomes  complicated  with  certain  questions  of  natural 
rights  winch  no  civilized  government  can  aflford  to  disregard.  His 
change  of  allegiance  is  not  retroactive.  It  does  not  exempt  him 
from  obligations  or  penalties  which  he  may  have  incurred  before 
•emrgration.  These  remain;  nor  is  it  in  the  power  of  our  Govern- 
ment to  absolve  him  from  them.  So  long  as  he  remains  within 
our  domain  and  jurisdiction,  it  is  discretionary  with  ua  to 
give  him  up  for  trial  or  screen,  hini.  But  the  moment  he 
enters  the  domain  and  jurisdiction  of  the  country  of  his  former 
Allegiance,  where  the  obligation  or  penalty  was  incurred,  that  dis- 
■cretion  ends.  He  must  then  take  the  consequences  of  his  own  acts. 
These  principles  are  too  well  settled  by  the  practice  of  nations, 
even  when  not  specifically  asserted  by  treaty  (as  is  the  case  in 
many  instances),  to  be  any  longer  matters  of  dispute. 

In  effect,  then,  the  high-sounding  declarations  in  our  so-called 
^^  Expatriation  Act  '^  are  nothing  more  than  gratuitous  expressions 
of  opinion.  They  are  not  binding  even  upon  the  President,  who  la 
•charged  by  the  Constitution  with  the  administration  of  our  foreign 
affairs,  and  who,  in  that  capacity,  is  expected  to  conform  to  the  set- 
tled principles  of  international  law,  and  to  our  solemn  treaty  obliga- 
tions. 

The  charge  is  sometimes  made  that  our  government  fails  to  ade- 
quately protect  its  adopted  citizens  abroad.  In  a  few  exceptional 
eases,  there  may  have  been  some  foundation  for  this  charge.  But  as 
A  rule  just  the  reverse  is  true.  More  frequently  we  interpose  in  be- 
half of  those  not  entitled  to  our  protection.  The  records  of  our  State 
Department  show  that  in  nearly  every  instance  where  such  a  charge 
has  been  made  the  alleged  victim  was  either  a  person  of  very  doubt- 
ful nationality,  ,or,  if  duly  naturalized,  that  he  had,  before  emigra- 
tion, incurred  obligations  or  penalties  under  a  former  allegiance  that 
had  not  been  discharged  or  satisfied.  Yet  it  is  precisely  this  class 
of  persons  who  are  the  readiest  to  invoke  the  power  of  our  govem- 
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ment,  and  who  make  loudest  complaint  if  their  selfish  and  unreason- 
able demands  are  not  instantly  complied  with.  And  it  too  often 
happens  that,  by  misrepresentation  and  falsehood,  or  by  demagogic 
appeals  through  the  public  press,  they  succeed  in  placing  our  Gov- 
ernment in  an  awkward  and  untenable  position  before  the  civilized 
world,  or  in  raising  a  senseless  clamor  against  it  at  home. 

An  adequate  remedy  for  such  scandalous  abuses  of  American  citi- 
zenship is  not  possible  except  by  some  well-digested  scheme  of  legis- 
lation. There  ought  to  be  some  clear  and  explicit  declaration  by 
Congress  of  the  conditions  under  which  an  American  citizen  shall 
be  deemed  to  have  expatriated  himself.  And  when  a  person  pre- 
sents himself  at  one  of  our  legations  or  embassies,  and  demands 
protection  as  an  adopted  citizen,  he  should  be  required  to  produce 
some  better  evidence  of  his  right  to  receive  it  than  that  afforded 
by  a  certificate  of  some  obscure  county  or  police  magistrate. 

The  nationality  of  married  women  has  been,  and  is  still,  another 
fruitful  source  of  international  controversy.  We  have  no  law 
defining  the  status  of  American  women  married  to  aliens;  and  in 
every  country  except  where  the  old  English  common  law  prevails, 
the  nationality  of  the  wife  merges  into  that  of  her  husband.  She 
loses  her  own  nationality  and  gains  his.  Even  in  England  this  is 
now  the  law,  the  old  common  law  rule  having  been  superseded  by  the 
provisions  of  the  naturalization  act  of  1870.  But  in  the  United 
States,  the  common  law  rule  still  prevails.  An  alien  woman  mar- 
ried to  an  American  citizen  acquires  her  husband's  nationality  and 
loses  her  own ;  while  an  American  woman  married  to  an  alien,  ac- 
quires her  husband's  nationality  and  retains  her  own.  She  thus 
owes  a  double  allcgnance,  something  incongruous  with  reasoTL  and 
abhorrent  to  modern  international  law;  yet  our  law  is  powerless  to 
relieve  her  of  embarrassment  in  consequence  of  it. 

If,  therefore,  it  is  desirable  to  appear  consistent,  and  to  place 
ourselves  in  harmony  with  the  civilized  world  on  this  important 
matter,  some  legislation  is  necessary.  There  should  be  a  statute 
making  the  nationality  of  the  wife  to  follow  that  of  her  husband,  and 
to  change  as  he  changes  his.  And  if  such  a  law,  publicly  pro- 
claimed, would  have  the  effect  to  make  American  heiresses  a  little 
more  cautious  about  contracting  matrimonial  alliances  with  titled 
alien  spendthrifts,  perhaps  that  fact  might  be  urged  as  an  addi- 
tional reason  in  its  favor. 
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THE   DEVELOPMENT   AND   PRESENT    STATUS    OF 
THE  LAW  IN  CUBA. 


Paper  by  LUCIUS  Q.  0.  LAMAR,  Counsel  to  the  United  States 
Military  Government  in  Cuba. 


SUBJECT  OUTLINED. 

In  tendering  your  kind  invitation  to  me  to  deliver  an  addrees 
at  the  present  annual  meeting  of  this  learned  Association,  jor^t 
Executive  Committee  were  thoughtful  enough  to  suggest  that, 
while  the  selection  of  a  subject  was  left  entirely  to  my  discre- 
tion, anything  pertaining  to  the  legal  phases  of  the  Cuban  ques- 
tion, the  constitutional  convention,  or  the  American  occupation 
of  the  island,  would  be  listened  to  with  interest.  I  have  accord- 
ingly selected  a  subject  relating  generally  to  the  development 
and  present  status  of  the  law  in  Cuba,  but  I  shall  speak  with  par- 
ticular reference  to  the  new  constitution  of  the  republic,  which 
it  is  expected  will  soon  be  promulgated  and  established. 

In  following  out  the  line  of  my  remarks,  I  shall  not  have  oc- 
casion to  deal  with  the  hi^torical  developments  of  the  early  law  in 
Spain,  because,  while  such  a  study  undoubtedly  would  be  of 
interest  to  the  legal  antiquarian,  it  forms  no  necessary  part  of 
the  present  paper,  and,  even  if  I  were  qualified  to  make  it,  would 
probably  be  of  little  value  and  less  interest  at  a  time  and  place 
like  the  present.  To  the  Spanish  Monarchical  Constitution, 
however,  which  was  extended  to  Cuba,  and  to  the  civil  and  penal 
codes  and  laws  of  civil  and  criminal  procedure  and  the  code  of 
commerce  at  present  in  force  in  Cuba,  I  shall  refer  somewhat 

r*t  length.     After  a  glance  at  the  constitution  by  which  Spain 
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vainly  attempted  in  1897  to  establish  self-government  in  Cuba^ 
and  at  the  modifications  in  the  laws  of  Cuba  eflfected  by  the 
United  States  Military  Government  in  the  island,  I  shall  conclude* 
by  a  consideration  more  or  less  in  detail  of  the  new  constitution 
of  the  Republic  of  Cuba,  including  the  appendix  thereto  of  the 
Piatt  Rider  or  Senate  amendment  to  the  Army  Appropriation 
Bill  of  our  own  Congress. 

The  topic  cannot  fail  to  be  of  importance,  considered  from 
any  point  of  view,  when  it  is  remembered  that  the  Cuban  ques- 
tion is  in  many  respects  a  question  to  be  settled  by  the  people 
of  the  United  States,  and  that  tliis  constitution  of  the  iiew-borri 
Republic  will  soon  be  submitted  to  the  President  and  Congrt^s 
of  the  United  States  for  consideration  and  approval  by  them. 

SPANISH   MONARCHICAL   CONSTITUTION   AND    CODES. 

Ill  the  early  days  the  government  of  Cuba,  in  common  with 
that  of  the  other  Spanidi  colonies,  was  conducted  on  the  theory 
that  newly  discovere<l  territory  belonged  to  the  crown,  and  that 
all  political  control  was  vested  in  the  king,  who  appointed  all 
the  viceroys,  caj)taiii&-general  and  governors.  When  Cuba  wa< 
colonized  by  Velasquez,  this  contml  was  mainly  exercised 
through  the  Council  of  the  Indies.  From  that  time  to  the  year 
1621,  the  laws  of  Spain  applied  equally  to  all  her  colonies,  but 
thereafter  they  did  not  so  apply  unless  express  declaration  wa>j 
made  to  that  effect.  Special  decreets  and  regulations  modifying 
the  application  of  the  laws  to  the  colonies,  or  promulgating  new 
laws,  were  not  infrexpient,  and  a  compilation  of  them  in  10s(» 
was  published  as  tlie  Laws  of  the  Indies.  This  and  the  famou^* 
SieCe  PartuJas,  on  which  the  laws  of  the  Indies  were  largely 
based,  comprised  the  Code  under  which  the  people  of  Cuba  were 
formerly  governed. 

AVheii  the  Americans  a."5sumed  general  jurisdiction  over 
Cuba  oil  January  1,  18'.)0,  they  found  in  force  in  the  TslaiuU  in 
addition  to  the  Spanish  ilcmarchical  Constitution,  five  principal 
codes  which  constituted  the  main  body  of  the  Civil  and  Penal 
Law  of  the  Island.   These  were  the  Penal  Code,  the  Law  of  Civil 
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Procedure,  the  CVxle  of  Commerce,  the  Law  of  Criminal  Pro- 
cedure and  the  Civil  Code.  These  important  Spanish  Codes  had 
been  extended  during  tlie  last  twenty-five  years  by  royal  decree 
to  the  Spanish  Ultramarine  possessions  in  substantially  the  same 
form  in  which  they  had  existed  in  the  Peninsula.  In  the  last 
(quarter  of  a  century  there  has  been  much  activity  on  the  part 
of  Spain  in  providing  laws  for  Cuba. 

The  present  constitution  of  the  Spanish  monarchy  was  decreed 
and  sanctioned  by  Don  Alfonso  XII.,  in  union  and  agreement 
^vith  the  Cortes  of  the  kingdom  on  June  30,  1876.  By  this 
constitution  it  was  ordained  that  the  Spanish  provinces  beyond 
the  sea  should  be  governed  by  special  laws,  but  the  govenmient 
was  authorized  to  apply  to  the  colonies  laws  theretofore  or 
thereafter  promulgated  for  the  Peninsula,  with  such  modifica- 
tions as  the  government  might  judge  convenient,  at  the  same 
time  informing  the  Cortes.  Accordingly,  three  years  later,  by 
royal  decree  of  May  23,  1879,  the  Penal  Code  of  Spain  was 
extended  to  Cuba.  This  Code  is  a  volume  about  the  size  of  the 
Penal  Code  cff  the  State  of  Xew  York,  is  divided  into  three 
parts,  and  contains  in  all  six  hundred  and  thirty-four  articles. 
The  first  part  contains  general  provisions  regarding  both  crimes 
and  misdemeanors,  the  persons  liable  and  the  penalties.  The 
second  part-,  the  main  body  of  the  work,  contains  a  full  enumera- 
tion of  the  crimes  punishable  by  law  and  their  various  penalties. 
The  third  part  deals  with  misdemeanors  as  distinguished  from 
crimes.  The  diversity  of  conditions  between  Spain  and  Cuba 
was  the  cause  of  the  Penal  Co<^le  suffering  more  alterations  than 
the  other  Code^  which  were  subsequently  extended  to  the  Island. 
The  Penal  Code  of  Cuba  is  a  scientific  codification  of  criminal 
law  similar  in  many  respects  to  the  refonned  ])enal  codes  in 
the  United  States. 

The  Spanish  Monarchical  Constitution  itself  was  tlie  next 
to  be  extended.  This  was  done  by  royal  decree  of  April  7,  1881. 
In  passing  it  may  be  interesting  to  note  that,  while  the  constitu- 
tion was  extended  to  Cuba  and  Puerto  Rico,  it  was  not  cxten(lc<l 
to  the  Philippines,  that  archipelago  remaining  directly  and  im- 
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mediately  subject  to  the  power  of  the  king.  Thus  we  see  the 
doctrine  of  the  constitution  following  the  flag,  or  extending'  ex 
proprio  vigore  over  colonial  possessions,  had  no  part  in  SpanisH 
jurisprudence. 

The  present  Code  of  Practice  of  Spain,  or  what  is  called  in 
literal  translation  the  Law  of  Civil  Procedure,  was  extended  to 
Cuba  by  royal  decree  September  25,  1885,  after  th?  General 
Codification  Commission  of  the  Spanish  Colonial  Department 
had  concluded  the  study  of  the  changes  advisable  to  be  eflFected 
in  the  Law  of  Civil  Procedure  in  force  in  the  Peninsula  for  its 
application  to  Cuba.  This  is  an  elaborate  work,  being  the  long- 
est of  the  five  principal  Codes.  It  contains  2,143  articles,  and 
is  divided  into  three  books.  The  first  book  contains  provisions 
common  to  contentious  and  voluntary  jurisdiction.  The  second 
book  is  devoted  to  contentious  jurisdiction.  The  third  book  re- 
lates to  voluntary  jurisdiction.  By  contentious  jurisdiction 
Spanish  jurisconsults  understand  that  jurisdiction  which  is  ex- 
ercised when  one  party  invokes  the  aid  of  the  law  against  another 
party  that  disputes  his  demand,  that  is,  where  the  parties  are 
suing  each  other  contradictorily.  By  voluntary  jurisdiction  is 
understood  that  which  is  exercised  when  a  person  having  a  right 
to  resist  a  demand  appears  as  a  consenting  party.  Of  the  former 
class  may  be  mentioned  intestate  and  testamentary  proceedings, 
insolvency  proceedings  and  proceedings  in  bankruptcy.  The 
latter  class  includes  proceedings  for  adoption,  appointment  of 
tutors  or  guardians,  probate  of  walls,  and  opening  and  admin- 
istration of  successions. 

On  January  28,  1886,  the  Code  of  Commerce,  w^hich  had 
been  adopted  in  Spain  in  1829  and  thereafter  amended,  was 
formally  extended  to  Cuba.  This  Code  contains  four  books,  and 
its  articles  number  in  all,  955.  The  first  book  treats  of  mer- 
chants and  commerce  in  general.  The  second  book  treats  of  spe- 
cial commercial  contracts,  including  copartnerships,  corpora- 
tions, banks,  railroad  and  insurance  companies,  negotiable  in- 
struments and  the  like.  The  third  book  is  devoted  to  maritime 
commerce,  the  law  of  shipping,  charter  parties,  loans  on  bot- 
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tomry  and  respondentia,  marine  insurance  and  average.  Book 
fourth  contains  provisions  in  regard  to  suspensions  of  payments, 
bankruptcy,  and  prescriptions. 

The  next  Spanish  Code  which  was  put  in  force  in  Cuba  was 
the  Law  of  Criminal  Procedure,  and  this  was  effected  by  royal 
decree  of  October  18,  1888,  with  the  modifications  proposed  by 
the  Spanish  Colonial  Code  Commission.  The  Law  of  Criminal 
Procedure  is  a  Code  of  seven  books  and  998  articles,  relating 
respectively  to  the  general  provisions  of  criminal  procedure,  the 
sujnurio  or  preliminary  investigation  similar  in  many  respects 
to  our  grand  jury  proceedings,  the  oral  trial,  special  proceedings 
against  public  officers  and  others,  criminal  appeals,  proceedings 
in  misdemeanor  cases,  and  the  execution  of  sentences.  The  Law 
of  Criminal  Procedure  contains,  among  other  things,  a  provision 
knoAvn  as  careo,  whereby  prisoners  are  personally  confronted  by 
the  witnesses  in  the  presence  of  the  judge  for  the  purposes  of 
cross-examination.  This  is  the  Code,  which,  as  it  has  been  modi- 
fied from  time  to  time  by  the  American  ^Jtlilitary  Government, 
prescribes  the  procedure  for  the  trial  of  the  officers  and  em- 
ployees accused  of  embezzlement  of  Cuban  post-office  funds. 

The  last  of  the  five  principal  Spanish  Codes  in  force  in  Cuba 
is  by  no  means  the  least  important,  namely,  the  Civil  Code, 
which  is  one  of  elementary  law  and  not  of  practice.  It  was 
adopted  in  1888  in  Spain,  and  took  effect  July  31,  1889,  in 
Cuba.  It  had  been  pi^ojected  for  about  half  a  century,  but  its 
final  adoption  was  delayed  by  controversies  as  to  local  rights 
and  customs,  and  was  only  agreed  to  eventually  by  effecting  a 
compromise  recognizing  some  measure  of  home  rule  in  certain 
of  the  provinces  of  the  kingdom.  The  general  plan  of  the  work 
is  not  unlike  that  of  the  Code  Napoleon  and  the  other  European 
Codes  of  similar  character.  The  preliminary  title  treats  of  law^, 
their  effect,  and  the  general  rules  for  their  application.  Follow- 
ing this  the  work  is  divided  into  four  books,  the  first  book  relatr 
ing  to  the  Law  of  Persons;  the  second  to  the  Law  of  Things,  that 
is  to  say,  property,  ownership,  and  its  modifications;  the  third 
book  to  the  Different  Methods  of  Acquiring  Ownership;  and  the 
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fourth  to  Obligations  and  Contracts.  I  have  never  seen  a  Code^ 
of  Law  which  in  my  judgment  exhibited  more  precision  of  state- 
ment or  better  system  of  classification.  This  is  the  Code  which 
the  learned  French  jurisconsult  Leve  declared  to  be  more  scien- 
tific than  the  Code  Napoleon. 

Thus,  we  see,  that  in  Cuba  there  are  to-day,  in  addition  to  the 
Spanish  Monarchical  Constitution,  so  far  as  it  is  applicable,  five 
interesting  modem  Codes  of  Law.  There  are  also  a  few  other 
important  laws  of  a  general  nature,  among  others,  the  hypothe- 
cary or  mortgage  law,  and  the  laws  relating  to  the  municipalities 
and  provinces  of  the  island,  but  lack  of  time  will  prevent  any 
consideration  of  these. 

SPANISH    AUTONOMICAL   CONSTrfUTION. 

The  Spanish  Autonomical  Constitution  of  November  25* 
1897,  endeavoring  to  establish  self-government  in  Cuba,  was 
continued  in  existence  about  a  year  as  a  concession  to  the  protests 
of  the  United  States  against  the  oppression  of  the  Cuban  people 
formerly  practised  by  the  Spanish  rulers.  That  system  of  colo- 
nial self-government  proposed  by  Sagasta  and  drafted  by  Moret, 
his  home  secretary,  was  a  laborious  but  unsuccessful  effort  to 
apply  to  the  Spanish  Antilles  the  autonomy  of  Canada  as  it 
could  be  learned  from  the  books.  Its  record  is  a  record  of  fail- 
ure, the  system  never  having  been  accepted  by  the  Cubans. 

AMERICAN    MILITARY     GOVERNMENT. 

By  proclamation  of  January  1,  1899,  the  Military  Governor,, 
pursuant  to  authority  vested  in  him  by  the  President,  declared 
that  these  Codes  of  Civil  and  Criminal  Law  should  remain  in 
force,  but  might  be  modified  and  changed  from  time  to  time 
when  found  necessary  in  the  interest  of  good  government. 
When  the  exercise  of  American  authority  began  first  in  the 
province  of  Santiago,  one  of  the  earliest  acts  of  sovereignty  was 
the  issuance  of  a  Bill  of  Rights,  based  upon  the  guarantees  of 
personal  liberty  contained  in  our  own  Federal  Constitution.  It 
may  be  interesting  to  note  that  by  the  seventh  article  of  that 
bill  it  was  declared  that  "The  writ  of  habeas  corpus  should  not 
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be  suspended  except  when  the  commanding  general  deemed  it 
advisable."  But  it  is  a  fact  that  at  that  time  the  writ  of 
habeas  corpus  was  unknown  to  Spanish  or  Cuban  law,  and  that 
the  writ  was  not  promulgated  until  more  than  two  years  later. 
There  was,  therefore,  hardly  any  likelihood  of  the  privileges 
of  that  beneficent  writ  being  suspended  when  it  had  in  fact  no 
actual  or  legal  existence. 

To  change  the  laws  to  which  a  people  have  been  accustomed 
for  a  long  series  of  years  is  under  all  circumstances  a  doubtful 
experiment.  A  disposition  was  at  first  shown  by  the  American 
military  government  to  go  far  beyond  the  bounds  of  prudence 
and  reason  in  this  respect  The  English  Common  Law  and  its 
adaptation  in  the  United  States  do  not  suit  a  people  who  are 
accustomed  to  the  Roman  law.  It  was  an  unwarranted  assump- 
tion that  the  American  military  government,  which  was  only 
* 'provisionally  occupying"  the  Island  of  Cuba,  was  justified  in 
rooting  out  the  Latin  law,  notwithstanding  that  the  people  of 
Cuba  had  been  accustomed  to  it  nearly  four  hundred  years.  Ow- 
ing to  the  determined  opposition  of  the  Cuban  Bar  Associa- 
tions to  radical  changes  in  the  existing  laws,  this  misguided  pur- 
pose was,  fortunately,  finally  desisted  from,  and  consen'^atism 
has  now  taken  the  place  of  enthusiasm.  The  bulk  of  the  changes 
in  the  laws  made  by  direction  of  the  American  military  authori- 
ties are  too  transitory  to  require  detailed  analysis. 

I  agree  with  one  of  our  own  civil  lawyers,  eminent  for  his 
profound  knowledge  of  the  Rcmian  system,  '^tliat  the  student  of 
Spanish  jurisprudence  is  impressed  with  the  learning  and  juristic 
ability  which  it  displays.  There  is  no  trouble  in  this  respect. 
It  is  a  noble  system.  But  the  contrast  between  the  splendid 
science  of  the  system  and  the  moral  quality  of  its  administration 
in  the  former  Spanish  colony  has  been  very  pathetic.  I  imagine 
that  no  impartial  Spaniard  would  deny  that  the  administration 
of  law  in  the  colonies  has  been  pervaded  with  corruption  and 
abuse  of  every  sort.  The  old  question — Quid  leges  sine 
moribusf — of  what  use  are  statutes  without  morals? — must  at 
once  recur  to  the  mind  of  the  observer.    No  matter  how  refined 
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and  scientific  may  be  the  codes  of  a  nation,  they  are  little  worUi 
unless  in  the  mind  of  judges  and  advocates  the  rules  of  entire 
honesty  and  impartiality  shall  exercise  a  continual  and  con- 
trolling force." 

CONSTITUTION  OF  THE   BEPUBLIC   OF   CUBA. 

I  arrive  now  at  a  consideration  of  the  new  constitution  of  the 
Ee^Miblic  of  Cuba,  which  is  to  be  submitted  to  the  approval  of 
the  President  and  passed  upon  by  the  people  of  the  United 
States  through  their  representatives  in  Congress. 

Of  the  constitution  of  the  Revolutionary  Government  in  the 
Philippine  Islands,  an  eminent  American  authority  has  said, 
**There  are  not  ten  men  on  the  planet  who  could  have  made  one 
better."  After  a  critical  examination  of  both  documents,  I  of- 
fer it  as  a  modest  opinion  that  the  thirty-one  delegates  of  the 
Cuban  Ccmstitutional  (i'onvention  have  done  for  Cuba  what  the 
learned  senator  from  Massachusetts  considered  beyond  the  power 
of  all  but  ten  men  on  the  planet  to  do  for  the  Philippines.  In- 
deed, I  do  not  hesitate  to  say  that  in  my  judgment,  in  the  matter 
of  form  at  least,  a  minor  matter,  the  now  constitution  of  the  Re- 
public of  ( 'Uba  unquestionably  excels  that  of  the  United  States.  | 
As  to  the  practical  working  value  of  this  fundamental  law  for  the  | 
new  republic  no  sound  judgment,  of  course,  can  be  formed  until  | 
the  new  government  is  left  to  stand  on  its  own  support  among  | 
the  people  of  whose  institutions  it  is  to  be  a  part.  I 

I  have  here  a  copy  of  this  fundamental  law  for  the  new  re-  I 
public.  It  is  printed  in  Spanish  and  certified  under  the  seal  of 
the  convention.  It  has  not  yet  been  officially  submitted  to  the 
government  of  the  United  States,  and,  so  far  as  I  know,  has 
never  been  translated  into  English.  It  is  a  pamphlet  of  thirty- 
one  octavo  pages,  and  is  entitle<l,  "The  Constitution  of  the  Re- 
public of  Cuba." 

The  preamble  states:  "We,  the  delegates  of  the  people  of 
Cuba,  as.sembled  in  constitutional  convention,  in  order  to  frame 
and  adopt  the  fundamental  law  of  their  organization,  as  a  sover- 
eign and  indei>endent  state,  to  establish  a  government  capable  of 
"  '''^^iiig  its  international  obligations,  to  maintain  order,  secure 
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liberty  and  justice,  and  promote  the  general  welfare,  do  agree  to 
and  adopt,  invoking  the  favor  of  God,  the  following  constitu- 
tion/' This  preamble  is  important  as  showing  the  purpose  and 
determination  of  the  delegates  to  organize  the  people  of  Cuba 
into  a  sovereign  and  independent  state,  as  distinguished  from  a 
protected  or  dependent  state.  Such  was  the  wish  and  desire  of 
the  people  of  Cuba  as  it  was  duly  and  legally  expressed  by  their 
representatives  in  assembly. 

The  constitution  is  next  divided  into  fourteen  titles  and  one 
hundred  and  fifteen  articles.  The  first  title  treats  of  the  nation, 
the  form  of  government,  and  the  national  territory.  The  pur- 
pose and  determination  of  the  delegates  to  constitute  the  peo- 
ple of  Cuba  into  a  sovereign  and  independent  state  is  here  again 
expressed,  so  apparent  was  the  desire  of  the  convention  to  leave 
no  room  for  question  on  this  point  The  same  clause  adopts  the 
republican  form  of  government.  The  territory  of  the  republic 
is  defined  to  be  the  Island  of  Cuba  and  also  the  adjacent  islands 
and  keys  which  with  it  were  under  the  sovereignty  of  Spain 
until  the  ratification  of  the  Treaty  of  Paris.  This  clause  was 
carefully  prepared  and  purposely  inserted  so  as  to  avoid  any 
question  as  to  the  legality  of  the  title  of  Cuba  to  the  Isle  of 
Pines,  and  of  this  I  shall  have  occasion  to  deal  later.  The  pres- 
ent division  of  the  territory  of  the  republic  into  six  provinces 
is  retained. 

The  second  title  deals  with  Cubans.  Cuban  citizenship  can  be 
acquired,  lost  and  recovered.  It  can  be  acquired  only  in  the 
two  usual  ways,  namely,  by  birth  and  naturalization.  It  is  in- 
teresting to  note  that  these  provisions  relating  to  Cuban  citizen- 
ship were  taken  from  the  Spanish  Monarchical  Constitution  and 
the  Civil  Code.    . 

The  third  title  relates  to  aliens  or  foreigners.  The  persons 
and  property  of  foreigners  are  guaranteed  the  same  protection 
as  the  persons  and  property  of  Cubans,  and  foreigners  must  con- 
tribute to  the  public  expenses  of  the  State,  prox-ince  and  munici- 
pality. 

"When  the  Philadelphia  convention  was  framing  the  Constitu- 
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tdon  of  the  United  States  in  1787,  it  might  have  been  expected 
that  they  would  have  followed  the  example  of  the  great  char- 
ters of  English  liberty,  and  that  in  their  completed  work  would 
have  been  found  a  full  and  clear  enumeration  of  those  rights 
which  were  deemed  indefeasible,  and  which  might  lawfully  be 
asserted  against  the  government  itself.  The  importance  of  this, 
however,  did  not  impress  itself  on  the  minds  of  the  members  of 
that  body.  There  was  not  in  the  Constitution  any  attempt  at  a 
systematic  enumeration  of  fundamental  rights,  amd  the  ftbeence 
of  this  was  made  the  ground  of  persistent  opposition  to  the  rati- 
fication of  the  Constituion.  Some  of  the  leading  States  were 
induced  to  ratify  only  in  reliance  upon  a  Bill  or  Rights  being 
added  to  the  Constitution,  and  this  was  done  in  the  eight  articles 
of  amendment 

Of  the  importance  of  a  full  and  complete  enumeration  of 
such  rights  the  delegates  to  the  Cuban  constitutional  convention 
were  not  unmindful.  The  fourth  title  of  their  constitution  con- 
tains a  long  catalogue  of  the  individual  rights  which  it  guaran- 
tees. All  Cubans  are  equal  before  the  law.  The  Republic  does 
not  recognize  special  charters  {fweros)  or  personal  privileges. 
No  law  shall  have  retroactive  effect,  except  penal  laws  when 
they  are  favorable  to  the  delinquent  or  accused.  This  clause  is 
taken  from  the  Spanish  Penal  Code  in  force  in  Cuba,  and  affords 
an  example  of  the  precision  of  statement  common  to  civil  law- 
yers. The  provision  of  the  Constitution  of  the  United  States 
is  that  "Xo  ex  post  facto  law  shall  be  passed."  It  required  a  de- 
cision of  the  Supreme  Court  to  show  that  this  was  a  prohibition 
of  the  passage  of  retroactive  criminal  laws  as  distinguished  from 
civil  laws,  and  the  statement  of  the  court  in  the  same  case  that 
retroactive  criminal  laws  may  be  passed  provided  they  are  favor- 
able to  the  accused  is  a  clear  instance  of  judicial  legislation. 

The  Cuban  Bill  of  Rights  guarantees  that  the  obligations  of 
civil  contracts  shall  not  be  annulled  or  impaired  by  the  legisla- 
tive or  executive  power,  and  also  that  the  death  penalty  shall 
never  be  imposed  for  crimes  of  a  political  character.  The  bill 
declares  that  no  man  shall  be  arrested  except  in  cases  and  man- 


Digitized  by 


Google 


PRESENT  STATUS   OF   THE   LAW    IN   CUBA.  236 

ner  provided  by  law,  and  then  contains  the  following  further 
guarantees  of  personal  liberty: 

"Every  person  arrested  shall  be  put  at  liberty  or  delivered 
to  the  competent  judge  or  court  within  twenty-four  hours  fol- 
lowing the  act  of  arrest.     Every  arrest  shall  be  rendered  with- 
out eflFect  or  enlarged  to  imprisonment  within  seventy-two  hours 
after  the  prisoner  has  been  delivered  to  the  competent  judge  or 
<;ourt.     During  the  same  period  the  party  interested  shall  be 
notified  of  the  issuance  of  the  interlocutory  judgment.    No  one 
shall  be  imprisoned  except  by  virtue  of  an  order  of  a  competent 
judge  or  court    The  prisoner  shall  be  heard,   and  the  order  on 
which  the  warrant  has  been  issued  shall  be  affirmed  or  set  aside 
within  seventy-two  hours  following  the  act  of  imprisonment. 
Xo  one  shall  be  indicted  or  sentenced  except  by  a  competent 
judge  or  court  by  virtue  and  in  the  form  of  laws  enacted  prior 
to  the  crime.    Every  person  arrested  or  imprisoned  without  due 
process  of  law  shall  be  put  at  liberty  on  the  petition  of  himself 
or  of  any  citizen." 

It  may  be  surprising  to  some  to  learn  that  these  elaborate 
^arantees  of  corporal  liberty  are  copied  literally  from  the 
Spanish  Monarchical  Constitution.  In  terms  they  afford  a  guar- 
antee of  protection  of  the  liberty  of  the  citizen  against  arbitrary 
arrests,  and  correspond  to  the  right  to  habeas  corptcs  in  English 
and  American  constitutional  laws.  It  does  not  speak  ill  for  the 
Cuban  lawyers  that  they  have  fully  and  unequivocally  incor- 
porated into  the  body  of  their  constitution  the  right  to  this  pro- 
tection of  the  liberty  of  the  citizen  from  arbitrary  arrests,  when 
our  own  constitution  contains  no  express  declaration  of  the 
right  to  the  writ,  but  only  the  implied  recognition  in  the  pro- 
vision that  "The  privilege  of  the  writ  of  habeas  corpus  shall  not 
be  suspended,  unless  when  in  cases  of  rebellion  or  invasion  the 
public  safety  may  require  it"  When  the  promulgation  of  the 
writ  of  habeas  corpus  by  the  American  military  authorities  was 
being  considered,  Cuban  lawyers  objected  to  this  engrafting  of 
exotic  writs  into  their  legal  system,  and  contended  that  the 
remedies  provided  by  the  English  writ  were  fully  guaranteed  by 
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the  constitution  and  prescribed  by  the  Code  of  Criminal  Pro- 
cedure. Finally,  after  two  years  and  a  half  of  delay,  the  \vrit 
was  put  in  force  by  the  American  government,  going  into  effect 
December  20,  1900.  It  is  to  be  observed  that  there  is  no  pro- 
vision in  the  Cuban  Constitution  making  it  certain  that  it  will 
be  kept  in  force  in  the  future. 

One  of  the  weaknesses  of  a  w^itt-en  constitution  is  that  it  Is 
likely- to  invade  the  domain  of  ordinary  legislation  instead  of 
being  restricted  to  fundamental  rules,  and  thereby  to  invite 
demoralizing  evasions.  The  provision  of  the  Cuban  Bill  of 
Rights,  that  "Xo  one  is  obliged  to  testify  against  himself,  nor 
against  his  or  her  spouse,  or  his  or  her  relations  within  the  fourtli 
degree  of  consanguinity  or  the  second  affinity,"  affords  an  in- 
ertance  of  the  constitution  invading  the  domain  of  ordinary  legis- 
lation, this  provision  being  taken  from  the  Code  of  Criminal 
Procedure  in  force  in  Cuba. 

The  secrecy  of  correspondence  and  other  private  document^ 
as  well  as  a  man's  domicile  are  rendered  inviolable,  thus  guar- 
anteeing the  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers  and  effects  against  unreasonable  searches  and 
seizures.  The  freedom  of  speech  and  of  the  press,  and  the  right 
of  the  people  peaceably  to  assemble  and  to  petition  the  authori- 
ties shall  not  be  abridged.  Freedom  is  guaranteed  to  profess 
any  religion  and  to  exercise  any  form  of  worship  without  other 
limitation  than  respect  to  Christian  morality  and  public  order. 
The  Church  shall  be  separate  from  the  State,  and  the  State  shall 
not  be  able  to  aid  any  religious  establishment, 

No  Cuban  may  l>e  expatriated,  and  none  may  be  prohibited 
from  entering  the  territory  of  tlie  Republic.  Primarj'  instruction 
is  obligatory.  Xobody  shall  be  deprived  of  his  property  except 
by  competent  authority  and  for  cause  justified  by  public  utility, 
first  rendering  just  compensation.  Confiscation  of  property  shall 
not  be  imposed  in  any  case.  N^obody  is  compelled  to  pay  any 
tax  or  impost  which  has  not  been  legally  established,  and  the 
collection  of  which  is  not  made  as  prescribed  by  law.  The  enu- 
meration of  rights  expressly  guaranteed  by  this  constitution  does- 
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not  exclude  rights  which  may  be  derived  from  the  principle  of 
the  sovereignty  of  the  people  and  the  republican  form  of  govern- 
ment. Laws  which  regulate  the  exercise  of  the  rights  guaran- 
teed by  this  constitution  shall  be  void  if  they  diminish,  restrict  or 
modify  such  rights. 

I^niversal  suffrage  is  guaranteed  in  the  provision  that  all  male 
Cubans  twenty-one  years  of  age  have  the  right  to  vote,  with  the 
usual  exceptions  of  persons  mentally  incapacitated  and  judicially 
disqualified  for  crime,  and  with  the  other  exception  of  individ- 
uals belonging  to  the  land  and  sea  forces  while  in  active  ser- 
vice. This  taking  away  the  right  to  vote  from  soldiers  and  sail- 
ors in  active  service  is  novel,  and  finds  no  place,  I  believe,  in 
the  Constitution  of  the  United  States  or  the  Constitution  of  the 
State  of  Xew  York.  There  will  be  minority  representation  in 
all  municipal,  provincial,  and  State  elections.  These  provisions 
give  to  freedmen  and  other  colored  i)ersons  the  right  to  impar- 
tial consideration  in  the  law  of  suffrage  throughout  the  Republic. 
There  was  neither  color  line,  nor  property  qualifications,  nor 
educational  requirements  in  the  Cuban  war  for  independence. 
There  can  be  none  in  determining  the  future  government  of  the 
republic. 

As  we  have  seen,  the  Constitution  of  the  United  States  pro- 
vides that  the  writ  of  habeas  corpus  may  be  suspended  when 
in  cases  of  rebellion  or  invasion  the  public  safety  may  require  it. 
Xothing  is  there  said  about  the  suspension  of  other  constitu- 
tional guarantees  of  individual  rights.  The  Cuban  Constitution, 
following  in  this  respect  the  constitution  of  Spain,  authorizes 
the  temporary  suspension  of  the  guarantees  corresponding  to 
the  writ  of  habeas  corpus^  and  some  of  the  others  which  I  have 
mentioned,  when  the  security  of  the  State  may  require  it.  The 
Cuban  Constitution  limits  the  power  to  suspend  these  guarantees 
Avithin  narrower  bounds  than  do  the  legislative  precedents  in 
Great  Britain  and  the  Constitution  of  the  United  States. 

The  fifth  title  of  the  Cuban  Constitution  declares  that  sover- 
eignty resides  in  the  people  of  Cuba,  and  that  from  them  all  pub- 
lic powers  are  derived. 
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The  constitution  then  adopts  the  usual  and  natural  classifica- 
tion of  governmental  powers  into  l^islative,  executive^  and  ju- 
<licial,  and  provides  the  cheeks  and  balances  of  government 
which  are  supposed  to  be  essential  to  free  institutions. 

The  sixth  title  relates  to  the  l^islative  power,  to  the  two  legis- 
lative bodies,  the  Senate  and  House,  and  their  respective  compo- 
sition and  powers.  The  same  title  enumerates  certain  express 
powers  conferred  upon  the  congress,  which  are  very  similar  to 
the  specific  enumeration  of  national  powers  in  the  Constitutioii 
of  the  United  States.  There  is  the  power  to  pass  laws,  to  pro- 
vide revenue,  to  contract  debts,  to  coin  money,  to  regulate 
weights  amd  measures,  and  to  make  rules  for  the  regulation  and 
increase  of  foreign  and  domestic  cormnerce.  There  is  also 
j)ower  as  to  post-ofllioes  and  telegraphs,  and  power  to  lay  and  col- 
lect taxes,  to  r^ulate  naturalization,  to  organize  land  and  sea 
forces,  to  grant  amnesties,  to  declare  war  and  approve  treaties 
of  peace,  and  to  provide  for  filling  up  vacancies  in  the  presi- 
xlency.  The  congress  is  expressly  prohibited  from  tacking  riders 
to  appropriation  bills. 

'  The  seventh  title  deals  with  the  executive  power,  which  is  to 
1)0  exercised  by  the  president,,  and  prescribes  his  duties  and 
l)Owers.  In  order  to  be  president  it  is  necessary  that  the  candi- 
date should  be  forty  years  old,  in  the  full  enjoyment  of  civil  and 
l)olitical  rights,  and  a  Cuban  by  birth  or  naturalization;  and,  in 
<*ase  of  naturalization,  to  have  served  Cuba  with  arms  in  her 
wars  for  independence  at  least  ten  years.  This  last  clause  was 
added  in  order  to  make  it  possible  that  Maximo  Gomez,  a  native 
of  Santo  Domingo,  might  become  president  in  case  he  should 
elect  to  become  a  Cuban  by  naturalization.  The  president  is  to 
be  elected  for  four  years,  and  nobody  can  be  president  three  con- 
.-iocutive  times,  i^or  can  the  president  leave  the  territory  of  the 
1  epublic  without  authorization  by  congress. 

The  eighth  title  makes  provision  for  a  vice-president  of  the 
republic,  and  the  ninth  title  for  the  secretaries  of  the  cabinet 
The  tenth  title  treats  of  the  judicial  power,  and  its  exercise  by 
a  Supreme  Court  and  such  other  courts  as  may  be  established  by 
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law,  and  contains  certain  general  provisions  concerning  the  ad- 
ministration of  justice,  which  shall  be  free  throughout  the  terri- 
tory of  the  republic.  The  eleventh  title  contains  general  pro- 
visions regarding  the  provincial  system,  and  the  twelfth  title 
similar  provisions  regarding  the  municipal  regimen.  The  thir- 
teenth title  declares  that  all  property  existing  in  the  territory  of 
the  republic,  which  does  not  belong  to  the  provinces,  or  the  munic- 
ipalities, belongs  to  the  State,  excepting  private  property.  The 
fourteenth  title  provides  that  the  constitution  cannot  be 
amended  in  whole  or  in  part  except  by  agreement  of  two-thirds 
of  the  total  number  of  members  of  each  house  of  congress. 
There  is  a  schedule  of  seven  temporary  or  transitory  provisions 
which  relate  among  other  things  to  the  steps  necessary  to  put  the 
now  constitution  into  effect.  The  constitution  was  signed  in  the 
hall  of  the  convention  in  Havana,  on  February  21,  1901,  just 
six  years  lacking  three  days  after  the  beginning  of  the  last  war 
for  independence. 

Gladstone  said  that  the  Constitution  of  the  United  States  is 
the  most  admirable  work  which  was  ever  created  at  any  one  time 
by  the  genius  and  will  of  man.  These  words  have  been  fre- 
<iuently  cited  to  express  the  idea  that  the  Constitution  of  the 
United  States  as  it  left  the  hands  of  the  Philadelphia  Conven- 
tion was  something  entirely  new,  an  original  creation.  The 
Cuban  Constitution,  like  the  Constitution  of  the  United  States, 
is  not  the  original  work  of  a  certain  group  of  men,  nor  is  it  the 
fruit  of  any  one  epoch  of  time.  It  is  both  something  more  and 
something  less  than  that.  It  will  not  be  found  left  isolated  in 
history  without  antecedents.  Its  titles  contain,  albeit  in  a  new 
dress,  many  of  the  ancient  principles  to  which  long  ages  of  con- 
stitutional struggles  in  England  gave  birth,  and  in  order  to  de- 
termine and  appreciate  its  creation  it  is  necessary  to  consider  the 
political  development  of  many  generations  of  men  both  in  Eng- 
land and  in  the  United  States  and  in  Spain. 

PLATT    AMENDMENT. 

I  conclude  now  with  some  brief  remarks  concerning  the  so- 
ealled  Piatt  proviso  or  Seoiato  Amendment  to  the  Army  Appro- 
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priation  Bill  of  our  own  Congress,  which  has  for  its  object  a  defi- 
nition of  the  relations  hereafter  to  exist  between  the  government 
of  Cuba  and  the  government  of  the  United  States.  I  will  not 
detain  you  by  reading  the  whole  of  that  amendment  about  which 
so  much  has  been  said  and  written  of  late,  for  the  substance 
of  its  provision  must  be  remembered  by  you  all.  In  dealing 
with  this  part  of  my  subject  I  shall  endeavor  to  state  as  nearly 
as  I  can  the  attitude  and  views  of  the  people  of  Cuba  in  that 
matter  as  expressed  by  their  representatives  in  the  Constitutional 
Convention, 

In  their  opinion  as  to  the  nature,  character  and  extent  of  the 
relations  which  should  exist  between  the  government  of  Cuba 
and  the  government  of  the  United  States,  the  Cubans  stood  up)on 
the  joint  resolution  of  our  Congress  declaring  war  with  Spain, 
upon  the  Treaty  of  Paris,  upon  the  only  decision  of  our  Supreme 
Court  directly  affecting  Cuba,  and  upon  the  provisions  of  their 
own  constitution. 

The  Cubans  kept  in  mind  that  the  joint  resolution  of  April 
20,  1898,  provided  that  the  people  of  the  Island  of  Cuba  are, 
and  of  right  ought  to  be,  free  and  independent,  and  that  the 
United  States  thereby  disclaimed  any  disposition  or  intention 
to  exercise  sovereignty,  jurisdiction  or  control  over  the  said 
Island,  except  for  tlie  pacification  thereof,  and  asserted  its  dt^ 
termination  when  that  was  accomplished  to  leave  the  govern- 
ment and  control  of  the  Island  to  its  people. 

They  also  remembered  that  by  the  Treaty  of  Paris  it  was 
provided  that  the  United  States  would  assume  and  discharge  the 
obligations  that  might,  under  international  law,  result  from  the 
fact  of  its  occupation,  for  the  protection  of  life  and  property, 
'^so  long  as  such  occupation  should  last";  and  that  any  obliga- 
tions assumed  in  that  Treaty  by  the  United  States  with  respect 
to  Cuba  were  expressly  limited  to  the  time  of  its  occupation 
thereof. 

In  the  only  decision  of  the  Supreme  Court  of  the  United 
States  directly  affecting  Cuba  it  was  held  that  the  Act  of  April 
20,  1898,  declaring  war  between  this  country  and  Spain,  was 
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iiot  passed  for  the  purpose  of  making  Cuba  an  integral  part  of 
the  United  States,  but  only  for  the  purpose  of  compelling  the 
relinquishment  by  Spain  of  its  authority  and  government  in  that 
Island,  and  the  withdrawal  of  its  forces  from  (,^uba  and  (^uban 
waters.  Up  to  the  time  of  that  decision  in  January  of  this  year, 
and  before  the  passage  and  approval  of  the  so-called  Piatt 
Amendment,  it  is  true,  that  the  Supreme  Court  was  of  the  opin- 
ion that  all  that  had  been  done  in  relation  to  Cuba  had  had  that 
end  in  view;  and  so  far  as  that  court  was  then  informed  by  the 
public  history  of  tlie  relations  of  this  coimtrv'  with  that  Island, 
nothing  had  been  done  up  to  that  time  inconsistent  with  the 
declared  object  of  the  w^ar  with  Spain.  In  that  case  the  Supreme 
Court  decided  that  Cuba  is  none  the  less  foreign  territory,  with- 
in the  meajiing  of  the  Act  of  (^ongress,  because  it  is  under  a  mili- 
tary government,  appointed  by  and  representing  the  President 
in  Uie  work  of  aissi^sting  the  inhabitant's  of  that  Island  to  estab- 
lish a  government  of  their  own,  "under  which,  as  a  free  and  in- 
<lependent  people,  they  may  control  their  own  affairs  without  in- 
terference by  other  nations."  Perhaps  the  occupancy  of  the 
Island  by  troops  of  the  United  States  was  a  neceissaiy  result  of 
the  war.  Perhaps  that  result  could  not  have  been  avoided  by 
the  United  States  consisteaitly  wath  the  principles  of  interna- 
tional law  or  with  its  oblisrations  to  the  people  of  Cuba.  Per- 
haps it  is  true,  as  the  Supreme  C^ourt  says,  that,  as  between 
Spain  and  the  United  States — indeed,  as  between  the  United 
States  and  all  foreign  nations — Cuba,  upon  the  cessation  of  hos- 
tilities with  Spain  and  after  the  Treaty  of  Paris,  was  to  be 
treated  as  if  it  were  conquered  territory.  But,  as  the  Supreme 
Court  expressly  held,  as  between  the  United  States  and  Cuba, 
that  Mand  is  **held  in  tnist  for  the  inhabitants  of  Cuba,  to  whom 
it  rightly  belongs,  and  to  whose  exclusive  control  it  will  be  sur- 
rendered when  a  stable  government  shall  have  been  established 
by  their  voluntary^  action." 

Before  the  passage  of  the  Piatt  Amendment  the  delegates  to 
the  constitutional  convention  declared  in  the  preamble  and 
again  in  the  first  article  of  their  constitution  that  they  had  "as- 
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sembled  in  order  to  frame  and  adopt  the  fundamental  la\ir  of 
their  organization  as  a  sovereign  and  independent  State." 

The  independence  of  Cuba*  was  the  thing  upon  which  we  re- 
lied for  our  justification  when  we  went  to  war  with  Spain.     We 
made  a  solemn  proclamation  that,  having  secured  that  independ- 
ence, we  would  depart  and  leave  Cuba  free  to  frame  a  govern- 
ment for  herself  and  in  her  own  way.    In  due  time  Cuba  pro- 
ceeded to  frame  a  government  for  herself  in  and  by  the  constitu- 
tion which  I  have  read  to  you.    But,  before  that  work  was  com- 
pleted, and  after  we  had  stated  to  her  in  words  that  could  not 
be  misunderstood  that  she  need  not  as  a  part  of  her  constitution 
provide  for  or  agree  with  the  government  of  the  United  States 
upon  the  relations  to  e^ist  between  the  two  countries,  we  prci- 
posed,  in  violation  of  the  rules  of  the  Senate,  a  rider  to  a  pend- 
ing  appropriation  bill,  in  the  closing  hours  of  the  last  session 
of  Congress,  ordering  the  Cuban  Constitutional  Conventi<«i  to 
make  the  articles  of  that  rider  a  part  of  their  fundamental  law, 
as  an  absolute  condition  upon  the  withdrawal  of  our  armed  con- 
trol and  leaving  the  government  of  the  Island  to  its  own  people. 
The  Cubans  considered  every  one  of  those  provisions  an   in- 
fringement upon  the  sovereignty  and  independence  of  the  Island, 
and  an  imposition  of  conditions  that  our  government  could  not 
impose  upon  our  own  States,  and  that  they  were  imposed  under 
duress  upon  what  our  own  Supreme  Court  had  expressly  declared 
to  be  a  foreign  country  held  by  us  in  trust. 

The  (Albans  objected  to  the  Piatt  Amendment  because  in 
their  opinion  under  it  the  people  of  Cuba  will  not  be  free  anu» 
indej)endent;  and  because,  the  Island  having  'been  long  since 
*  Opacified,''  the  United  States,  in  violation  of  the  joint  resolu- 
tion now  show  a  disposition  to  exercise  sovereignty  and  juris- 
diction and  control  over  the  Island,  and  an  intention  not  to 
leave  the  government  and  control  of  the  Island  exclusively  to  its 
people.  They  objected  to  the  amendment  because  it  compels  the 
government  of  Cuba  to  consent  that  the  United  States  may  in- 
tervene hereafter  in  Cuba  for  discharging  obligations  with  re- 
spect to  Cuba  imposed  by  the  Treaty  of  Paris  on  the  United 
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States,  notwithstanding  by  the  terms  of  that  Treaty  those  obliga- 
tions were  expressly  limited  to  the  time  of  its  occupancy  of  their 
Island.  They  objected  to  the  amendment  because  the  highest 
judicial  body  of  the  United  States  declared  in  terms  sufficiently 
clear  that  the  President  was  lawfully  exercising  jurisdiction  in 
Cuba  only  for  the  purpose  of  assisting  the  inhabitants  of  that 
Island  to  establish  a  government  of  their  own,  "under  which  as 
a  free  and  independent  people  they  might  control  their  own 
affairs  without  interference  by  other  nations";  and  because  the 
same  great  court  expressly  held  that  Cuba  was  foreign  territory^ 
and  that,  as  between  the  United  States  and  Cuba,  that  Island 
is  held  in  trust  for  the  inhabitants  thereof,  "to  whom  it  right- 
fully belongs,  and  to  whose  exclusive  control  it  will  be  surren- 
dered when  a  stable  government  shall  have  been  established  by 
their  voluntary  action."  They  objected  to  the  amendment  be- 
cause by  the  terms  of  their  constitution  they  had  "assembled  in 
constitutional  convention  in  order  to  frame  and  adopt  the  funda- 
mental law  of  their  organization  as  a  free  and  independent  state." 
They  objected  to  the  amendment  because  it  was  suggested  by 
the  executive  authorities,  and  introduced  as  a  rider  to  an  army 
appropriation  bill,  in  violation  of  the  rules  of  the  Senate  of  the 
United  States,  and  passed,  hastily,  without  due  consideration, 
after  two  hours  of  debate,  and,  as  the  distinguished  solictor  from 
Alabama  acknowledged  on  the  floor  of  the  Senate,  without  tho 
Congress  ever  having  seen  or  read  the  Cuban  ( 'onstitirtion  of 
which  the  amendment  was  to  be  made  a  part.  Tliey  objected  to 
the  amendment  because  the  convention  was  called  to  frame  and 
adopt  a  constitution  for  the  people  of  Cuba,  and  was  expressly 
relieved  from  making  provisions  and  agreements  with  the  gov- 
ernment of  the  United  States  upon  future  relations  a  part 
of  their  constitution;  and  because  they  could  not  exercise  legisla- 
tive or  treaty-making  powers,  but  in  their  functions  were  limited 
to  the  purpose  expressed  in  the  order  calling  the  convention. 
And,  finally,  they  objected  to  the  amendment  because  it  had  the 
effect  to  compel  them  to  change  their  constitution  by  omitting  the 
Isle  of  Pines  from  the  constitutional  boundaries  of  (  ^iba,  and  to 
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leave  to  future  adjustment  by  treaty  the  title  to  that  island 
which  has  been  a  part  of  their  territory  recognized  by  Spaniards 
and  Americans  alike  for  nearly  four  hundred  years. 

^*And  so,"  as  a  careful  American  writer  has  lately  said,  ''the 
resolutions  of  1898  seem  very  far  away  in  the  dim  past,  al- 
though they  are  only  three  years  old.  The  solemn  promise  given 
in  them  has  been  broken  and  the  cynics  of  the  Old  World  jeer 
at  us  when  they  talk  or  write  about  it.  The  breaking  of  it  wa;5 
begun  when  a  weary  Congress,  to  avoid  an  extra  session,  gave 
to  the  President  in  the  Piatt  Amendment  the  instructions  sug- 
gested by  himself.  It  would  not  have  been  completed  if  our 
government  had  accepted  from  the  Cuban  convention  what  was 
substantially  a  full  compliance  with  the  conditions  imposed,  al- 
though the  action  of  the  consenting  majority  w^as  not  wholly  free 
from  indications  of  duress.  But  the  promise  was  repudiated 
when  our  government  said:  *You  shall  have  no  government  of 
your  own  until  you  have  undertaken  to  give  us  these  naval 
stations  and  the  right  to  intervene,  in  the  exact  words  of  our 
<lemand,  without  adding  an  appendix  or  foot>note  containing  any 
statement  of  our  own  as  to  the  unselfish  and  benevolent  character 
of  our  designs.'  The  Cubans  have  thus  far  yielded  imder  such 
coercion,  but  the  stain  upon  the  honor  of  the  United  States  can- 
not be  eifaced  by  their  unwilling  submission.  It  can  be  wiped 
out  only  by  the  repeal  of  the  Piatt  Amendment,  followed  by 
an  expression  of  the  purpose  of  the  United  States  to  take  from 
the  Cuban  people  only  such  privileges  or  concessions  as  they  will 
freely  grant,  either  witiiout  compensation  or  in  honorable  ex- 
change for  something  which  they  desire." 
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(A) 

BRANTLEY  A.  DENMARK. 

Brantley  A.  Denmark  died  after  a  short  illness  at  his  home  in 
Savannah,  Georgia,  June  13,  1901.  He  was  a  prominent  law- 
yer, an  active  business  man,  and  a  leader  in  educational  matters. 
Clients,  associates,  and  the  community  at  large  in  which  he 
lived,  will  greatly  miss  bim. 

Bom  in  Brooks  county,  Georgia,  on  April  25,  1850,  his  early 
years  were  spent  on  a  large  plantation.  In  1871  he  was  grad- 
uated from  the  State  University  with  honors.  Having  studied 
law  with  Hon.  Henry  G.  Turner  and  having  been  admitted  to 
the  bar  in  1872,  he  located  in  Savannah,  entering  the  firm  of 
Hartridge  <fe  Chisholm. 

A  man  of  ability,  integrity,  discriminating  judgment  and 
directness  of  purpose,  he  was  most  successful  in  the  varied  pur- 
suits in  which  he  was  interested. 

For  some  years  previous  to  his  death  he  was  the  counsello»r 
rather  than  the  advocate.  Men  of  large  interests  sought  his  ad- 
vice and  found  him  possessed  of  practical  wisdom  and  an  accu- 
rate knowledge  of  the  law  affecting  mercantile  and  corporate 
transactions. 

As  pi-esident,  for  twelve  years,  of  the  Citizens'  Bank  of  Savan- 
nah, he  was  a  power  in  banking  circles.  The  bankers  who  met 
to  do  him  honor  said  that  ^^in  time  of  financial  peril  he  was 
imbued  with  a  calm  courage  nothing  could  disturb;  that  to  him, 
in  large  measure,  was  due  the  fact  that  in  a  comparatively  re- 
cent panic  the  banks  of  the  city  passed  safely  through  the  try- 
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ing  ordeal  without  withholding  from  commerce  the  financial 
aid  necessary-  to  prevent  disaster."  His  enthusiasm  in  ediua- 
tional  matters  was  manifested  in  many  ways,  mo:=t  notably  in 
his  effort  for  the  collection  of  an  endowment  fund  for  his  Ahiia 
Mater,  the  State  University.  The  conmiittee  of  which  he  wa> 
the  efiicioiit  chainnan  raised  more  tlian  f$r>0,000,  of  which  lie 
unaide<],  raised  in  Savannah  $10,000. 

President  and  vice-president  of  two  railroads,  a  trustee  of  tin- 
State  University,  member  of  the  Cliatliam  Board  of  Education, 
president  of  tlie  Citizens'  Bank,  director  of  the  Telfair  Academy 
of  Arts  and  Sciences,  ufficer  and  director  of  a  score  or  more  "t 
corporations  in  Savannah  and  throughout  the  State,  execut  r 
of  many  of  the  city's  wealthiest  estates,  his  life  was  full  of  work 
and  goo<l  deeds,  and  his  death  was  a  great  lo^s  to  all  within  tli'' 
wide  j-co])e  of  his  helpful  iuid  elevating  influence. 


JOHN  P.  SHANNON. 

John  P.  Shannon  ivas  born  at  Augus^ta,  (Georgia,  Augu-t  4. 
lsr>(),  and  died  at  his  Inmie  in  Ellx^rton,  (l(M)rgia,  August  !♦•, 
1000.  Jlis  father,  IVter  Shannon,  mov(^l  with  his  family  wIhmi 
Jolm  was  only  about  two  y(»ar^  old,  from  Augusta  to  Elbertou, 
and  there  tlic^  sul)j(^*t  of  this  sketch  n^sided  continuously  until  lii- 
death. 

He  was  admitted  to  the  bar  of  the  Superior  Court  of  Elbort 
county,  August  14,  ISOO,  and  as  a  mem])er  of  the  bar  of  tli«* 
Su])reme  Court  of  the  State,  December  20,  l^Sl.  He  achievc^l 
success  and  distinction  at  the  bar,  and  in  ISIKJ  was  a  prominent 
candidate  for  judge  of  the  Supreme  Court  of  the  State,  hi 
(»arly  manhood  h(^  became  a  member  of  the  ^fasonic  Fraternity, 
and  after  s(Tving  for  numy  years  a.s  Worshipful  Master  of  ilic 
hxlge  at  El])erton,  he  l^ecame  (irand  Master  for  the  Statr 
October  in,  lh04,  winning  the  highest  honor  which  that  iui- 
cicut  and  historic  order  could  bestow.     He  filled  acceptably  that 
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highly  honorable  position  and  was  reelected  in  1895.  On  June 
14,  1891),  he  was  elected  Supremo  Dictator  of  the  Knightii  of 
Honor,  was  reelected  to  that  office  in  1900  and  held  the  same 
at  the  time  of  his  death.  In  1892  he  was  Presidential  Elector 
on  the  democratic  ticket,  and  was  chairman  of  the  Democratic 
Congressional  Committee  for  many  years.  He  was  a  member 
of  the  Board  of  Trustees  of  the  Methodist  Church  of  which  he 
was  a  member  and  a  teacher  in  its  Sunday-school. 

Possessed  of.  a  fascinating  personality,  a  sympathetic  nature 
and  a  captivating  oratory,  he  wielded  in  every  sphere  of  his 
activity  a  wholesome  and  delightful  influence.  That  he  won 
the  respei't  and  friendship  of  the  people  in  whose  midst  he  lived 
was  manifested  •  by  the  large  attendance  from  the  immediate 
community  and  of  distinguished  men  from  different  sections 
of  the  State  at  his  funeral,  which  occurred  at  Elbei-ton  on  ilon- 
day,  August  17,  1900.  The  stonn  that  wrecked  his  earthly 
tenement  came  on  Sunday,  a  blessed  day  for  a  blissful  transit 
from  time  to  eternity,  from  earth  to  heaven. 
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Paper  by  8YLVA.NUS  MORRIS,  Dban  op  the  Law  Depastment, 
University  of  Georgia. 


In  administering  justice  between  litigants  there  are  two  suc- 
cessive objects:  first,  to  ascertain  the  subjects  for  decision;  and 
second,  to  decide.  The  first  of  these  objects  is  the  province  of 
pleading — to  attain  it  there  is  but  one  method  of  proceeding,  to 
wit:  to  make  each  party  state  his  own  case,  and  to  collect  from 
the  opposition  of  their  statements  the  points  of  legal  controversy. 
Hence, 

1.  Pleadings  are  defined  to  be  the  mutual  altercations 
in  WTiting  between  the  parties,  delivered  into  office. 

2.  The  object  in  pleading  is  to  ascertain  the  issues  to  be  de- 
cided. Common  law  pleading  goes  a  step  further  and  impera- 
tively re<j[uires  that  tlio  issue,  when  ascertained,  shall  be  single- 

At  common  law  each  injurv^  or  wrong  had  an  appropriate 
writ,  upon  which  was  founded  the  declaration,  for  its  redress. 
This  si)ocial  pleading  has  long  been  abolislied  or  abandoned,  and 
foniLs  of  actions,  each  covering  a  variety  of  cases,  have  as  long 
been  in  use.  In  ( \)de  States  all  forms  of  action  have  been  re- 
duced to  one  simple  pattern.  The  entire  system  of  common  law 
pleading  has  been  uprooted  and  a  substitute  made  therefor.  In 
Georgia,  as  in  other  States,  the  rules  of  pleading  have  taken  the 
same  direction  as  other  rules  of  the  common  law.  There  have 
been  successive  modifications  by  code  and  statute,  so  that  Geor- 
gia pleading  has  grown  into  its  present  shape  by  the  same  process 
as  other  parts  of  the  law;  e.  g.,  the  rules  of  law  regulating  com- 
mon carriers,  of  married  women's  property. 

(248) 
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Taking  it  for  granted  that  all  of  you  are  thoroughly  conver- 
sant with  the  science  of  common  law  pleading,  we  shall  here  note 
briefly  only  those  salient  characteristics  of  that  system  which 
will  accentuate  by  comparison  the  features  of  Georgia  pleading. 

COMMON    LAW. 

I.  Several  classes  of  actions,  to  wit: 

I.  Keal.    2.  Personal.  3.  Mixed. 

These  distinctions,  founded  upon  the  subject-matter  of  the 
suit,  became  unimportant  when  real  actions  became  obsolete,  and 
only  one  mixed  action,  to  wit:  Ejectment,  survived  to  do  the 
duties  of  all  real  and  mixed  actions. 

II.  Several  forms  of  actions,  to  wit: 

1.  Debt.  2.  Covenant.  3.  General  Assumpsit.  4.  Special 
Assumpsit.  6.  Detinue.  6.  Replevin.  7.  Trover.  8.  Tres- 
pass.   9.  Case.    10.  Ejectment 

The  choice  of  the  form  of  action  is  determined  in  each  case 
by  the  nature  of  the  contract,  the  manner  of  the  injury,  the  char- 
acter of  the  possession  of  the  chattels,  or  the  title,  in  case  of  land. 

III.  Demurrers.     1.  General.     2.  Special. 

A  demurrer  admits  the  facts  and  denies  the  right  to  recover 
under  the  law,  it  is  then  general ;  or  denies  the  right  to  recover 
in  the  form  in  which  the  suit  is  brought,  or  under  the  allegations 
in  the  pleadings,  it  is  then  special.  It  makes  an  issue  of  law, 
which  at  common  law  finally  determined  the  cause. 

IV.  Pleas.  1.  Dilaton\  1st.  Jurisdiction.  2d.  Suspension. 
3d.  Abatement. 

These  preliminary  defenses  do  not  bring  the  cause  to  trial 
upon  the  merits,  but  if  successful  may  delay  the  trial  upon  the 
merits,  by  dismissing,  suspending,  or  destroying  the  particular 
action. 

2.  Peremptory.  1st.  Traverse,  General  or  Specific.  2d.  Con- 
fession and  Avoidance. 

These  are  the  defenses  upon  the  merits. 

V.  The  object  is  to  bring  the  litigants  to  a  single  material 
issue. 
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1.  This  object  is  attained  mainly  by  requiring  the  parties  to 
plead  alternately.  At  each  stage  the  party  pleading  must  demur 
or  plead  by  way  of  traverse  or  of  confession  and  avoidance;  each 
pleading  narrows  the  subject  until  one  side  makes  a  traverse,  Of 
denial,  of  the  last  opposing  pleading.  This  traverse  "tenders  is- 
sue/' and  this  issue  the  other  side  must  accept  and  the  case  is 
ready  for  trial  on  the  pleadings.  The  names  of  the  several  plead- 
ings and  the  order  in  which  they  come  is  as  follows: 

I  Plaintiff.  Defendant. 

1st.  Declaration.  2d.  Plea. 

j,  3d.  Eeplication.  4th.  Rejoinder. 

|t  5th.  Surrejoinder.  Gtli.  Rebutter. 

t  7th.  Surrebutter. 

2.  The  further  means  of  bringing  the  cause'  to  a  single  L-k>iie 
is  by  the  application  of  certain  rides,  which,  with  the  vices  they 
are  designed  to  prevent,  may  be  grouped  as  follows: 

Rules  to  produce: 

1st.  The  Issue. 

The  violation  of  this  rule  is  a  bad  tender  of  issue,  or  defective 
pleading  when  the  party's  time  to  plead  comes. 

2d.  Materiality  of  the  Issue. 

The  common  violation  of  this  rule  is  Variance. 

3d.  Singleness  of  the  Issue. 

This  rule  is  directed  chiefly  against  Duplicity  and  Misjoinder. 

4th.  Certainty  of  the  Issue. 

The  certainty  required  was  one  of  the  three  recognized  de- 
grees dependent.  ui)()n  the  particular  pleading,  (a)  To  a  com- 
mon intent,  (b)  To  a  certain  intent  in  general,  (c)  To  a  cer- 
tain intent  in  every  particular. 

3.  To  the  rules  designed  to  produce  a  certain,  single,  material 
issue,  are  added  others  wliich  serve  as  guides  in  framing  any  and 
all  pleadings,  and  are  classified  as  folloA^-s:' 

1st.  Rule  to  produce  consistency  and  simplicity. 
These   rules  forbid   Insensibility,   Repugnancy,    Ambiguity, 
Argumentativeness. 

2d.  Rules  to  produce  Directness. 
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These  niles  are  most  frequently  violated  through  the  faults  of 
Departure  and  Surplusage. 

CODE   PLEADING. 

The  rules  of  Code  Pleading  may  be  briefly  stated: 

I.  Forms  are  abolished:  uniform  procedure  is  adopted. 

II.  The  pleadings  are  Petition,  Answer,  and  sometimes  Re- 
ply.    The  cause. is  ^^at  issue"  on  these. 

III.  The  facts  constituting  the  plaintiff's  demand  and  the  de- 
fendant's answer  are  plainly  set  out  in  ordinary  language  with- 
out repetition. 

The  special  demurrer  is  abolished.  The  parties  may  demur 
only  in  specified  cases. 

GEORGIA    PLEADING. 

Euk  I,  Distinctions  of  Actions  Abolished, 

Distinctions  of  actions  into  equitable  and  legal,  of  the  latter 
into  real,  personal  and  mixed,  as  well  as  the  separate  forms  of 
personal  actions  are  abolished.  Whether  against  person  or  prop- 
erty, or  for  legal  or  equitable  cause,  or  both,  the  uniform  method 
of  bringing  an  action  is  by  petition,  and  of  defending  is  by  an- 
swer.   Code,  §§4931,  4960,  5052,  4833. 

Rule  II.  Petition  and  Plea  to  the  Merits. 

The  petition  shall  plainly,  fully,  and  distinctly,  in  orderly  and 
distinct  paragraphs,  numbered  consecutively,  set  forth  the  ground 
of  complaint  and  demand,  and  the  names  of  the  persons  against 
whom  proce^  is  prayed.  The  plea  shall  distinctly  answer  each 
paragraph  of  the  petition,  w^here  the  defense  is  satisfaction, 
avoidance  or  specific  traverse;  and  may  in  a  single  paragraph 
deny  or  admit  any  or  all  of  the  allegations  of  the  petition. 
Code,  §§4960,  4961,  5051,  5053. 

1.  Common  law  declarations  and  pleas,  properly  paragraphed, 
may  be  used  for  the  petition  and  answ^er.  Shorter  forms  of  pe- 
titions, propei'ly  paragraphed,  may  be  used.  The  former  is 
modified  pleading  proper,  the  latter  is  practically  Code  pleading. 
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Technically,  Georgia  is  not  a  code  State;  practically,  the  Geor- 
gia system  is  code  pleading. 

Code   1895,  tit  supra.     Code   1882,  §3389   et  seq. 

2.  Copies  of  contracts  declared  on  (except  insurance  policies) 
should  be  incorporated  in  or  attached  to  the  petition.  A  bill  of 
particulars  should  be  attached  to  the  petition  in  a  suit  on  ac- 
count, and  an  abstract  of  title  in  an  action  for  the  recovery  of 
land. 

Code,  §4963.  S.  C.  Rule  11. 

3.  The  sufficiency  of  all  petitions  and  pleas  shall  be  deter- 
mined by  the  court  at  the  first  term  on  the  call  of  the  appeal^ 
ance  docket  All  curable  defects  must  be  supplied  by  amend- 
ment made  instantery  or  witJiin  such  reasonable  time  as  the  court 
may,  in  his  discretion,  allow  for  making  and  filing  such  amend- 
ment. 

Code,  §§5047,  5046-5. 

4.  A  verified  petition  requires  a  verified  answer. 
Code,  §5055. 

5.  Any  averment  distinctly  and  plainly  made  in  the  petition, 
which  is  not  denied  in  the  defendant's  answer,  shall  be  tak(?ii 
as  primu  facie  true,  unless  the  defendant,  because  of  want  of 
sufficient  information,  reser\'^es  the  right  to  deny. 

Code,  §4961. 

6.  At  the  call  of  the  appearance  docket  (on  the  last  day  of 
the  term,  or  on  some  day  preaaously  fixed),  all  cases  not  defend- 
ed, except  divorce  cases,  are  in  default,  and  at  the  trial  term  the 
plaintiff  may  take  a  verdict  or  judgment  without  more. 

Code,  §§5069,  5071,  5074. 

Rule  III.  Issue. 

The  petition  and  answer  shall  be  sufficient  to  carry  the  cause 
to  the  jury,  without  any  replication,  unless  the  court  requires 
the  plaintiff  to  meet,  by  appropriate  written  pleadings,  new  mat- 
ter set  up  by  the  defendant,  not  controverting  the  petition.  The 
answer  may  contain  as  many  several  matters  as  the  defendant 
may  think  necessary  for  his  defense,  and  no  part  of  it  shall  be 
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rejected  on  account  of  being  contradictory  to  another  part  of  the 
same.    Subsequent  pleadings  are  by  amendments. 
Code,  §§6067,. 5050,  5052,  5065. 

1.  Defenses  should  be  filed  and  determined  at  the  first  term, 
unless  continued  by  the  court,  or  consent  of  parties,  in  the  fol- 
lowing order:    1.  Demurrers.  2.  Dilatory  Pleas.    3.  Particular 
Pleas.  4.  Pleas  to  the  Merits. 
Code,  §§5047,  5046. 

Bule  IV.  Demurrer. 

Demurrer  admits  the  truth  of  all  properly  pleaded  allegations 
in  the  opposing  pleading,  raises  an  issue  of  law  to  be  decided 
by  the  court,  denies  the  right  to  the  relief  sought,  in  part  or 
in  whole,  for  want  of  jurisdiction,  or  of  right  in  the  petitioner^ 
or  for  nonjoinder  or  misjoinder  of  parties  or  of  causes  of  action, 
or  for  absence  of  liability  by  the  defendant  to  the  petitioner. 
It  may  be  taken  to  the  petition  or  to  the  answer.  It  shall  be 
filed  and  decided  at  the  first  term.  All  defects  which  appear  on 
the  face  of  the  pleadings  may  be  taken  advantage  of  by  motion. 

Code,  §§5048,  5041),  5050,  5045,  5046. 

1.  The  distinction  between  general  and  special  demurrers  is 
abolished,  and  in  all  cases  the  demurrer  shall  be  special,  whether 
the  ground  is  substantial  or  formal. 

2.  The  effect  of  the  demurrer  at  common  law  was  usually  to 
end  the  case;  in  Georgia,  the  pleader  may  demur,  and  if  over- 
ruled, may  plead  over;  or  if  the  demurrer  is  sustained,  the  other 
party  may  amend  to  meet  the  objection  presented  by  the  de- 
murrer. 

Rule  V.  Dilatory  Pleas. 

Dilatory  pleas  must  be  verified  and  filed  at  the  first  term. 
Plea  to  the  jurisdiction  must  be  specially  pleaded  and  in  per- 
son (unless  want  of  jurisdiction  appears  on  the  face  of  the  plead- 
ings, when  it  may  be  taken  advantage  of  by  motion),  and  such 
plea  must  disclose  the  true  residence  of  the  defendant,  if  within 
the  jurisdictional  limits  of  the  State.    The  plea  of  infancy  is  a 
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personal  privilege,  and  is  good  in  abatement  when  personally 
claimed.  Fomier  recovery  or  pendency  of  another  suit  for  the 
same  cause  of  action  between  the  same  parties  is  a  good  plea  in 
abatement. 

Code,  §§r>058,  3(>49,  5094,  5005. 

Rule  VI,  Particular  Pleas, 

The  plea  of  7io?i  est  factum  must  be  verified,  and  can  be  file<) 
•only  when  the  execution  of  the  instrument  sued  on  is  alleged  to 
be  the  act  of  the  party  pleading  or  adopted  by  him.  The.  plea 
of  nul  tiel  record  is  available  only  when  the  record  is  the  founda- 
tion of  the  action,  not  when  it  is  mere  inducement.  Debts  mu- 
tual between  the  parties  at  the  commencement  of  the  suit  may 
be  pleaded  as  set-off.  Such  plea  must  set  out  the  demand  a« 
plainly  as  if  sued  on.  In  a  suit  on  a  contract,  the  defendant  (if 
a  paity  or  privy  thereto,  or  an  assignee  without  notice),  may 
plead  and  prove  a  total  or  partial  failure  of  the  consideratioii 
upon  which  the  contract  was  founded.  The  plea  of  usury  mu<r 
set  forth  the  date  and  maturity  of  the  contract,  the  principal 
sum  and  the  amount  of  the  usury. 

Code,  §§5066,  5092,  5093,  5084  et  seq,  5091,  5090,  S.  C. 
Eule  11. 

1.  A  trespasser  cannot  set-off  improvements  against  mesne 
profits,  imless  the  improvements  enhance  the  value  of  the  prem- 
ises. In  no  case  shall  the  set-off  reduce  the  profits  below  the 
sum  which  the  premises  would  have  been  worth  without  the 
improvements. 

Code,  §5078. 

Buh  YII,  Pleas  to  the  Merits, 
Peremptory  pleas  of  traverse  or  of  confession  and  avoidance 
shall  be  framed  as  explained  in  Rule  II.  All  pleas  must  be  filed 
and  detennined  at  the  first  term,  imless  continued  by  the  court 
or  consent  of  parties.  All  defects  must  be  cured  by  amendment 
at  the  call  of  tlie  appearance  docket,  or  within  such  time  as  the 
<?ourt,  in  his  discreticm,  may  allow  for  amendment. 
Code,  §§5047,  5046. 
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Rule  VIII.    Equitable  Petitions  and  Answers. 

Petitions  seeking  equitable  remedies  and  answers  setting  up 
o  quit  able  defenses  shall  be  set  forth  in  orderly  and  distinct  para- 
^^rraphs,  numbered  consecutively,  using  the  terminology  and 
nomenclature,  and  conforming  to  the  requirements  of  common 
law  petitions  and  answers;  and  shall  contain  the  averments  for- 
iiicrly  necessar}'  in  bills  and  answers  in  equity.  Either  plaintiff 
K>Y  defendant  may  avail  himself  of  any  equitable  relief  to  which 
lie  may  be  entitled  either  in  a  separate  suit  for  that  purpose,  or 
ill  connection  with  a  common  law  suit,  provided  he  claim  it  by 
appropriate  and  sufficient  pleadings.  Exhibits  must  be  attached 
when  required.  The  petition  seeking  extraordinary  remedies 
must  be  verified.  The  answer  must  be  verified,  unless  it  ia 
waived.  The  answer  is  not  responsive  unless  the  petition  express- 
ly prays  discovery. 

Code,  §§4833  e/5  S€(?.— 4937,  4960. 

1.  For  amendments  to  equitable  pleadings,  see  Kule  IX.     ' 

Rule  IX,  Amendments. 

Pleadings  may  be  amended  either  in  form  or  substance,  pro- 
vided there  be  enough  in  the  pleadings  to  amend  by,  and  pro- 
vided the  amendment  does  not  add  a  new  and  distinct  cause  of 
action,  or  new  and  distinct  parties.  The  amendment  must  be 
made  at  the  call  of  the  appearance  docket,  unless  further  time 
be  specially  granted  by  the  court.  Amendment  to  answ^er  shall 
not  set  up  a  new  defense  after  the  time  for  ans\ver  has  expired, 
unless  an  affidavit  accompany  it  to  tlie  effect  that  at  the  time 
of  filing  the  answer,  the  defendant  did  not  omit  the  facts  now 
l)leaded  for  the  purpose  of  delay,  and  the  amendment  is  not  of- 
fered for  delay.  The  court  may  allow  the  amendment  without 
the  affidavit.  ^lis'iiomers  may  be  corrected,  names  of  partners 
adde<l,  misjoined  plaintiffs  or  defendants  stricken,  use  plaintiffs 
added,  and  the  representative  character  of  parties  changed  in- 
stauter  on  motion.  Either  party  on  an  equitable  proceeding 
may  amend  at  any  time  in  matter  of  form  or  substance,  and  may 
add  necessary  parties. 

Code,  §§5097,  5098,  5099,  5044,  5057. 

Acts/97,  p.  35.    5102,  5103,  5104,  5105,  5106,  4835,  4838. 
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Rule  X,  Statutory  Proceedings. 

In  the  foreclosure  of  liens  and  mortgagee;  ejection  of  tenant'^ 
and  intruders;  attachments,  garnishments,  claims,  illegalities, 
possessory  and  distress  warrants;  prohibition,  mandamuSj  quo 
warranto^  habeas  corpus,  alimony;  establishment  of  lost  papers; 
rules  against  officers;  petitions  to  the  judge  at  chambers,  an«i 
other  special  cases  of  like  nature,  the  proceedings  and  pleadings 
shall  in  each  case  conform  to  the  requirements  of  the  statute  pro- 
viding and  regulating  the  same. 

Code,  §4972. 

Georgia  pleading  is,  as  previously  stated,  practically  code 
pleading.  The  chief  advantage  of  the  system  over  the  commott 
law  is  in  simplification  and  in  getting  rid  of  a  large  number  of 
mere  forms  which  had  become  useless,  because  they  had  survivc^l 
the  concepts  on  which  they  were  founded.  Whether  these 
advantages,  in  the  present  state  of  the  matter,  outweigh  the  di^ 
advantages,  is  at  least  questionable. 

The  authors  of  these  changes  require  a  mere  statement  of  the 
facts  on  either  side  couched  in  colloquial  language,  without  thi* 
use  of  any  other  terms  than  such  as  would  be  employed  in  the 
description  of  the  same  facts  for  any  other  purpose.  If  it  wa.-* 
their  design  to  have  such  statements  perform  the  office  of  plead- 
ings, they  attempted  an  impossibility. 

The  functions  of  pleadings  are: 

1.  To  furnish  a  standard  for  the  admissibility  of  evidence. 

2.  To  form  a  basis  to  which  the  law  can  be  applied  on  the 
trial. 

3.  To  be  a  record  of  res  adjudicata. 

4.  To  give  notice  to  third  persons  of  their  rights  affected  by 
the  suit.     Lis  pendens. 

The  first  two  are  indispensable.  Let  us  see  if  these  colloquial 
vstatements  fulfill  thet§e  requisites.  With  the  old  actions  have 
passed  away  the  forms  and  precedents  of  pleading.  Fifty  years 
is  a  brief  time  in  which  to  change  the  results  of  six  centuries. 
These  old  precedents  had  stood  since  the  time  of  Edward  I.  and 
at  that  time  had  almost  created  the  English  law  of  personal  prop- 
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ertv,  contracts  and  torts.  In  all  these  fields,  if  we  'trace  the  sub- 
stantive law  to  its  sources,  we  find  most  of  its  rules  begin  as 
rules  of  practice  in  the  appropriate  action. 

AVe  must  remember  that  the  effects  produced  upon  the  law  by 
six  centuries  of  practice  under  these  forms  still  remain  in  the 
concepts  as  '"ultimate  facts"  formed  by  them,  of  which  most 
of  our  legal  language  is  still  composed.  In  whatever  words  a 
cause  of  action  may  be  stated,  the  case  cannot  be  argued  or  de- 
cided until  it  has  been  reduced  to  these  "ultimate  facts."  Eules 
of  law  cannot  be  applied  to  mere  evidence  or  to  facts  stated  in 
common  colloquial  terms,  that  have  no  definite  meaning. 

The  concept  of  a  pleading  as  being  the  statement  of  "ultimate 
facts,"  constituting  a  cause  of  action  or  grounds  of  defense,  is 
peculiar  to  the  English  system  of  law,  the  Anglican  method  of 
administering  justice.  These  "ultimate  facts"  are  not  a  brief  of 
evidence;  are  not  statements  of  propositions  of  law,  but  are  the 
legal  effects  logically  resulting  from  the  application  of  the  la^ 
to  fhe  isicts.  The  legal  proposition  being  the  major  premise, 
the  facts  of  the  case  the  minor  premise,  the  pleading  is  the  log- 
ical conclusion  of  the  syllogism. 

This  is  due  to  and  necessarily  results  from  the  fact  that  our 
system  is  unique,  in  that  questions  of  law  are  decided  by  the 
judge,  who  is  a  lawyer,  or  by  a  bench  of  lawyers,  and  matters  of 
fact  are  determined  by  laymen  composing  the  jury.  We  find 
nothing  exactly  parallel  therewith  in  Hebrew,  Oriental,  or  Civil 
law. 

Hence,  nothing  is  pleading  to  which  the  law  cannot  be  ap- 
plied on  the  trial,  which  is  not  a  guide  for  the  introduction  of 
evidence  to  support  it. 

The  question  whether  an  action  lies  on  a  given  state  of  facts 
can  only  be  solved  by  determining  whether  any  of  the  private 
wrongs  enumerated  by  Blackstone  have  been  committed,  because 
we  have  no  other  concept  of  a  legal  wrong  than  those  shapen  in 
these  forms  of  action. 

In  time  there  will  arise  new  concepts  of  an  "actionable 
wrong,"  in  the  abstract,  or  of  its  elementv^,  such  as  "injure," 
^'damage,"  which  will  be  clear  and  exact,  and  be  as  universally 
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accepted  as  ^'trespass'  or  ^'conversion."  But  it  will  be  geueni- 
tioiis  before  this  is  so  complete  that  we  can  reason  safely  \vitli<»nT 
invoking  the  earlier  generalizations.  Hence  the  importance  "f 
imdei*standing  at  least  the  conmion  law  terms,  even  where  tln- 
new  practice  has  superseded  the  old.  It  is  by  the  force  given 
these  terms  to-day  that  we  determine  which  of  the  rules  of  <ieii- 
nue  or  trover,  of  covenant  or  assumpi?it,  of  trespass  or  case,  Itiivi- 
been  abolidied  along  with  these  actions  and  which  of  them  arr 
still  to  be  hold  for  sul)stantive  law. 

It  would  be  easy  to  multiply  examples,  showing  that  the  Mii^ 
stantivo  law  has  been  crc^te<l  by  the  pleader.  In  criminal  h  w 
the  definitions  of  what  we  call  common  law  crimes  come  to  n- 
not  from  ancient  legislative  enactment,  but  as  ciystallizaii^'ii- 
from  successive  indictments,  charging  the  ^'ultimate  facts''  o'li- 
stituting  the  crime.  We  need  only  to  turn  to  the  Co<le  and  reu>l 
the  definition  of  simple  larceny,  tiftetii  words  long,  admitt!:.::' 
no  doubt  as  to  meaning,  and  then  read  the  definitions  of  larc(Miy 
after  a  trust  delegated,  covering  several  pages,  to  emphasize  tli» 
difference  betwet^i  structure  resulting  from  ages  of  evolutioiiun 
growth  and  direct  legislative  creaticm. 

Again,  even  in  strict  Code  States  there  exist  indispensi!  Iv 
rules  regulating  the  joinder  of  actions,  marking  off  some  six  ••• 
seven  kinds  that  niny  not  be  united.  This  proves,  at  least,  tlm* 
the  diverse  forms  of  actions  were  founded  in  difference  of  -i;l' 
ject-matter,  and  were  not  mere  pleader's  distinctions,  and  i-  n 
confession  that  a  single  formula  will  never  serve  alike  for  tip- 
(^HforcenuMit  <»f  all  l(\£:al  rights.^  So  long  as  the  legal  C(mce])ti":i- 
of  contracts  and  torts,  for  instance,  differ  as  they  now  do,  ju-t  -• 
long  will  tlu\v  ncpiire  separate  fonns  of  actions.  The  abolishini: 
of  old  forms  docs  not  do  away  with  fonns,  but  it  at  least  leavr- 
a  cb^ar  ficM  for  the  construction  of  new  ones. 

Thus  wo  see  that  the  fimdamc^ntal  principles  of  the  scicii;'^ 
of  j)leading  are  still  all-important  in  the  administration  of  ju.-tii»' 
under  the  UKHh^rn  system.  Those  princij)les  must  also  govern  in 
the  dcvc^lopment  of  new  forms  and  rules  adapted  to  the  pr('-«''i' 
state  of  tlu^  substantive  law. 

'  Standard  works  on  Cddt^  Pleading  now  contain  nearly  five  hundr"! 
forms  ot   petitions  alorif*. 
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COMPARATIVE  CHART  OF  PLEADINQ. 


COMMON  LAW. 


1.  Actions  Cla08ifled,  Special   Form  for 

each  Action. 

2.  Declaration,  Plea,  Replication,  Rejoin- 

der, Surrejoinder,  Rebutter,  Surre- 
butter. 

3.  Single  Issue. 

4.  Demurrer,  Dilatory  Plras. 
6.  Peremptory  Pleas. 

Ist  Traverse— General  and  Specific. 
2d.  Confession  and  Ayoldance. 
— <a)  Justification,    (b)  Bxcuse.    (c) 
Discharge. 


MODIFIED. 


1.  Special  Pleading  Abolished. 

2.  Petition  and  Answer.    Amend  menu. 
8.  Several  Issues     GontrsdlctoTy  Pleas 

4.  Uniform  Procedure.    Personal.     Beal. 

Mixed.   Contract.    Tort.     Ifaqoity. 

5.  Demurrer.    Dllatorv  Pleas. 

0.  Particular  Pleas.    Generallssue.    Spe- 
cial Traverse,    Confession  »nd 
Avoidance. 


CODE, 


1.  Forms  Abolished.  Uniform  Procedure. 
2  Petition  and  Answer,  and  sometimes 

Reply. 
.H.  Facts  stated  in  ordinary  language. 
4.  Demurrer  In  Specified  Cases. 


FUNCTIONS  OP  PLBADiNa 


1.  Standard  for  the  admissibility  of  evi- 
dence. 

3.  Basis  to  which  the  law  can  be  applied 

on  the  trial 
8.  Record  of  Res  Adjudlcata. 

4.  Notice  to  third  persons  of  rights  affect- 

ed (Lif  PendenM), 
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A  LAWYERLESS  COURT. 


Papbb  by  WALTER  G.  CHARLTON,  op  Savannah. 


The  delightful  and  helpful  relations  existing  between  the 
bench  and  bar  in  our  day  contribute  so  much  to  the  charm  of 
])rofe:5ciional  life,  that  it  may  not  be  uninteresting  to  turn  for  a 
moment  from  tlie  serious  and  weighty  matters  of  jurisprudence 
to  recall  the  time  when  the  good  i)eople  of  Georgia  considered  it 
necessary  to  quarantine  their  court  against  lawyers.  The  move- 
ment was  a  success  in  that  the  bench  escaped  the  infection  of 
law  for  many  years.  The  more  we  study  the  career  of  Ogle- 
thoq)e,  the  more  we  are  impressed  with  the  broad  greatness  of 
his  spirit  and  the  long  reach  of  his  practical  and  businesslike  in- 
tellect. The  military  dispositions  he  made  are  above  criticism, 
and  his  skill  in  dealing  with  the  Indians  suggests  the  highest  prac- 
tice of  state^man^hij).  If  courts,  as  wo  luidei^tand  them,  oo- 
cuiTcd  to  him  and  the  trustees  as  expected  adjuncts  to  a  theoret- 
ical government,  their  practical  philanthropy  doubtless  took  into 
account  the  tender  sensibilities  of  many  of  the  colonists,  fresh 
from  the  debtt>r's  prisons  of  England,  in  whose  presence  it  might 
be  indelicate  to  insist  on  the  law  and  to  whose  hearing  the  ma- 
chinery of  the  hiw  would  hum  with  j)ositive  cruelty.  They  had 
had  enough  of  huv  and  hiwvers,  and  our  distinguished  predeces- 
sor in  c'itizen-^hip  as,  like  Tityriis  of  old,  he  reclined  at  length 
beneath  tlie  lii'atcful  shade  of  the  straight-stemmed  pine,  listen- 
ing to  the  <t'a--i)rite<  crtK>uing  in  their  swaying  tops,  doubtless 
felt  that  the  -shifting  melodies  of  the  mocking-bird  were  more 
in  accord  with  his  j)resent  fancy  than  the  alluring  eloquence  of 
the  barrister  •■r  the  artful  wooing  of  the  sjxx^ial  pleader.     Ilav- 
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ing  been  all  things  to  all  men  in  all  times  the  lawyer  had  come 
to  be  in  the  wilds  of  Georgia  a  plain  and  transparent  Grecian 
horse,  his  thick  sides  swelling  with  painful  possibilities  for  the 
peaceful   Troy   before   whose  gates  he   had  been    opportiinely 
stayed.    And  thus  it  was  solemnly  concluded  that  Georgia  could 
and  would  afford  to  do  without  lawyers  and,  incidentally,  with- 
out law,  taking  its  justice  in  drastic  doses  from  a  court  which  was 
at  once  lawyerless  and  lawless.     It  was  a  scoffing  denial — ^the 
colonists  in  Savannah  bragging  that  there  were  no  lawyers  there 
and  the  staid  Salzburger  from  the  swamps  of  Effingham  lifting 
up   his  rejoicing  voice    that  with  them   dwelt  neither   lawyers, 
courts,  nor  Hum — a  juxtaposition  of  terms,  expressed  with  an 
irritating  capital,  which,  whilst  doing  great  injustice  to  a  j^ober 
calling,  gravely  reflected  upon  the  habits  and  yearnings  of  the 
dweller  in  Yamacraw.    When  last  heard  from  Effingham  was 
still  dry  and  Clmtham  wet.    It  may  l)e  remarked  here — ^although 
it  has  not  the  slightest  bearing  upon  the  subject  in  hand — that 
the  Savannah  colonist  always  contended  that  the  waters  of  the- 
Savannah  river  needed  ^'qualification."     AVhat  the  explanation 
is  now  evince  the  adoption  of  artesian   has  not  been  made  public. 
On  July  7,  1733,  at  the  close  of  a  hot  summer  day  which 
had  been  devoted  to  feasting  and  thanksgiving  and  patriotism, 
the  first  court  was  organized  in  Georgia,  presided  over  by  Bailiffs 
George   Sxniues,    Richard    Hodges,    and    Francis   Scott — Xoble 
Jone^  l)ei ng  recorder  and  Richard  Cannon  and  Joseph  Cole.> 
constables.  In  order  to  test  the  working  order  of  this  piece  of  gov- 
ernmental machinery  a  case  was  then  and  there  tried.     AVhat 
was  at  issue  and  how  determined  will  never  be  known  and  would 
scarcely  lighten  the  labors  of  the  toiling  judiciary  of  the  present 
day  if  disclosure  could  be  made.    The  idea  was  unique,  climax- 
ing a  celebration  with  a  law  case,  forgetful  of  the  wisdom  of  old 
Francis  Quarles,  who  counselled  that  we  "use  Law  and  Physicke 
only  for  necessity;  they  that  use  them  othei-wise  abuse  them- 
selves into  weake  bodies  and  light  purses;  they  are  good  remedies, 
bad    businesses,  and  woi-se    recreations."     Although  it   lacked 
somewhat  in  style  and  appurtenances — this  infant  tribunal  was- 
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enormously  endowed  in  the  matter  of  jurisdiction.  Remember- 
ing that  Georgia  extended  "from  the  most  northern  stream  of 
the  river  Savannah  along  the  seacoast  to  the  most  southeni 
stream  of  the  Alatamaha,  and  westward  from  the  heads  of  the 
said  rivers,  respectively,  in  direct  lines  to  the  South  Sea,"  the 
jurisdiction  of  the  court  comprehended  "all  manner  of  crimes, 
pleas,  offenses,  processes,  plaints,  actions,  matters,  caiij-es,  and 
things  whatsoever  arising  or  happening  within  the  province  of 
Georgia  or  between  persons  inhabiting  or  residing  there,  wheth- 
er the  same  be  criminal  or  civil,  and  whether  the  said  crimes  be 
capital  or  not  capital,  and  whether  the  said  pleas  be  real  or  per- 
sonal or  mixed;  to  be  tried  according  to  the  laws  and  customs 
of  the  realm  of  England  and  of  the  laws  enacted  for  the  said 
province."  Without  a  lawyer;  without  the  faintest  appreciation 
of  the  terrible  responsibility  such  a  trust  imposed;  w^ithout  learn- 
ing to  apprehend  and,  as  was  demonstrated,  without  capacity  to 
observe  or  ambition  to  acquire,  this  remarkable  tribunal  began 
its  career  thousands  of  miles  from  the  sources  of  its  power,  in  a 
strange  land  and  in  a  community  made  up  of  English,  Scots, 
(lermans,  and  Indians.  The  office  or  the  climate  seems  to  have 
been  too  much  for  Mr.  Hodges,  who  was  speedily  gathered  to  his 
fathers.  What  might  have  been  the  brilliant  careers  of  Symerj 
and  Scott  will  ever  be  speculative,  for  Mr.  Thomas  Causton 
being  named  to  the  vacancy,  from  that  moment  the  Court  was 
Causton,  and  (^auston  was  the  Court.  There  being  no  consiitu- 
tional  inhibitions  in  those  days,  it  befell  that  Mr.  Causton  w^as 
also  the  public  storekeeper — an  incident  not  without  its  influ- 
ence on  the  early  judicial  history  of  Georgia.  Who  he  was  and 
whence  he  came!  How  he  looked,  and  in  w^hat  garb  moved 
among  those  dependent  upon  his  lofty  caprice,  are  of  the  mys- 
teries as  profound  as  the  birthplace  of  Homer  or  the  pleas- 
ing air  which  was  wafted  to  the  restrained  mariners  of  the  wan- 
dering Ulysses.  By  what  comes  pretty  near  being  the  consen- 
sus of  colonial  opinion,  he  was  of  a  limitless  ambition;  passion- 
ate and  proud;  regarding  public  office  as  a  private  investment, 
and  conducting  himself  generally  as  the  central  figure  of  a  co- 
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lonial  system  which  had  been  exploited  with  the  single  vie\ir  of 
enabling  him  to  grow  and  develop  to  full  proportions.     It  caB- 
not  but  be  interesting  to  the  learned  and  dignified  jurists  \rho 
in  our  day  toil  for  scant  reward  for  the  people  of  Georgia  and 
who  sit  habitually  in  the  blinding  glare  of  public  opinion,  to  con- 
sider their  far-off  predecessor  who,  sitting  in  the  humble  hut  at 
Savannah,  which  was  by  courtesy  called  a  court,  did  as  he  pleased 
not  only  in  defiance  of  public  opinion  but  with  a  fixed  deter- 
mination, perfectly  understood,  to  commit  ppblic  opinion    to 
jail,  in  his  capacity  of  jud^e,  if  it  protested,  or  to  starve  it  into 
submission  in  his  capacity  of  storekeeper.     When  the  long-suf- 
fering trustees  at  length    concluding  that  he  had  sufficiently 
monopolized  the  public  attention  sent  Mr.  Peter  Gordon  to  take 
his  place,  the  resourceful  Mr.  Causton  simply  shifted  his  person 
a  few  feet  from  the  court-room  to  the  public  store,  and  declining 
to  furnish  Mr.  Gordon  with  commissary  supplies,  that  unfor- 
tunate gentleman,  after  a  hopeless  siege,  maintained  with  forti- 
tude and  without  provisions,  struck  his  flag  and  moved  out  of  hijs 
stronghold,  which  was  at  once  reoccupied  by  Mr.  Causton — ^thai 
great  man  holding  that  public  oifiee  was  ferce  naiurce  and  when 
at  large  belonged  to  whomsoever  could  cateh  and  hold  it.    Grand 
juries  fulminated  and  petitions  filled  with  more  grievances  than 
the  Dec^laration  of  Independence  found  their  way  across  the  sea*? 
and  were  duly  gathered  into  the  Minutes  and  Journal  of  the 
Tnistee<.     The  reading  is  rich  and  varied.     It  appears  that  if 
an  associate  justice  did  not  readily  acquiesce  in  the  policies  and 
<lccisions  <^)f  Mr.  Causton,  that  gentleman  incited  him  to  undue 
induliionce  in  strong  liquor,  of  which  there  was  no  lack  in  Gen- 
oral  0.aletlior})e's  prohibition   State,     ^rom  the  bench  he  de- 
clared that  the  laws  of  England  were  no  laws  in  Georgia,  and 
like  a  niodeni  Caligula  proiluced  from  his  pocket  a  small  lx)ok 
which  he  i)rocl aimed  contained  the  laws  he  proposed  to  admin- 
ister,    lie  made  false  imprisonments;  discharged  grand  juricv** 
'•wliil>t  matter  of  feh^nies  lay  before  them'';  intimidated  petit 
jiiri(»<.  and  '*iu  short,  stuck  at  nothing  to  oppress  the  i>eople/' 
WJu'ii  at  length  an  appellate  tribunal  was  formed,  the  magistrates 
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to  be  appealed  from  were  the  judges  to  be  appealed  to,  which, 
to  say  the  least,  was  not  a  promising  condition  and  justified  the 
very  moderate  criticism  that  "the  administrators  of  such  a  policy 
should,  in  propriety,  be  invested  vdih  some  suitable  resemblance 
of  character  and  equity."  One  grand  jury  advised  the  trustees 
"that  the  said  Thomas  Causton  by  his  office  of  storekeeper  hath 
the  dangerous  power  in  his  hands  of  alluring  weak-minded  peo- 
ple to  comply  with  unjust  measures;  and  also  overcoming  others 
from  making  just  complaints";  and  that  "the  known  implacabil- 
ity of  the  said  Causton,  and  his  frequent  threatening  of  such 
l>eople,  is  to  many  woak-mindetl  tJiough  well-disposed  pei-sons 
a  strong  bulwark  against  their  seeking  redress."  A  list  of  com- 
plainants, whose  names  fill  three  octavo  pages  looking  like  a  cen- 
sus of  the  colony,  forms  a  gruesome  exhibit  to  the  official  present- 
ment. But  grand  juries  and  petitioners  were  the  least  of  the 
avenging  spirits  which  began  to  creep  fast  upon  the  gay  foot- 
steps of  Mr.  Causton.  It  was  of  his  misfortunes  that,  justly  oj 
injustly,  he  had  incuri^d  the  enmity  of  Dr.  Patrick  Tailfer  and 
in  *^A  True  and  Historical  Xan-ative  of  the  Colony  of  Georgia 
in  America,"  with  a  quotation  from  the  fourth  ode  of  Horace 
on  the  title-page,  and  a  dedication  and  preface  of  length  and 
dignity,  the  facile  pen  of  that  far-off  chronicler  has  preserved 
for  all  time  an  estimate  of  ifr.  (^auston  and  his  associates  ex- 
pressed in  language,  to  use  the  words  of  ]\Irs.  (Janip  upon  a  cele- 
brated occasion,  "such  as  lambs  could  not  forgive  nor  worms 
forget,"  There  was  little  left  of  colony,  trustees,  or  the  world 
at  large  when  the  doctor  laid  aside  his  pen;  and  tliis  is  the 
sketch  he  has  drawn  of  Mr.  Causton:  "Whilst  we  labored  under 
these  difficulties  in  supporting  ourselves,  our  civil  lil)erties  re- 
ceived a  more  terrible  sliock;  for  instead  of  such  a  free  govern- 
ment as  we  had  reason  to  exp(H*t,  and  of  being  judged  by  tho 
laws  of  our  mother  countrv,  a  dictator  (under  the  title  of  bailiff 
and  storc^keei)er)  was  ap]K)inte<l,  .  .  .  wlios<^  will  and  pleas- 
ure were  the  only  laws  in  (ieorgia.  In  regard  tr)  this  magis- 
trate, the  other's  Averc*  entirely  nominal,  afnd  in  a  manner  but 
ciphers.    Sometimes  he  would  ask  in  public  their  opinion,  in 
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order  to  ha.vo  the  pleasure  of  showing  his  power  in  contradieV 
ing  them.  He  would  often  threaten  juries,  and  especially  when 
their  verdicts  did  not  agree  wdth.  his  inclination  or  humor.  And 
m  order  to  establish  his  absolute  authority,  the  store  and  dis- 
posal of  tlie  provisions,  money,  and  public  places  of  trust  were 
committed  to  him;  by  which,  alteration  in  his  state  and  circum- 
stances he  became  in  a  manner  infatuated,  being  before  that  a 
man  of  no  substance  or  character,  having  come  over  with  Mr. 
Oglethorpe  amongst  the  first  forty,  and  left  England  upon  ac- 
count of  something  committed  by  him  concerning  his  majesty's 
duties.  However,  he  was  fit  enough  for  a  great  many  purposes, 
being  a  pereon  naturally  proud,  covetous,  cunning,  and  deceitr 
fill,  and  would  bring  his  designs  about  by  all  possible  ways  and 
means.  As  his  power  increased,  so  did  his  pride,  haughtiness, 
and  cnielty;  inasmuch  that  he  caused  eig'ht  freeholdere  with  an 
officer  to  attend  at  the  door  of  the  court  every  day  it  sat^  with 
their  guns  and  bayonets,  and  they  were  so  commanded,  by  his 
orders,  to  rest  their  firelocks  as  soon  as  he  appeared;  which 
made  people  in  some  manner  afraid  to  speak  their  minds,  or 
juries  to  act  as  their  consciences  directed  tliem.  He  was  sel- 
dom or  never  uncovered  on  the  bench,  not  even  when  an  oath 
was  administered;  and  being  perfectly  intoxicated  with  power 
and  pride,  he  threatened  every  person  without  distinction,  rich 
and  poor,  strangers  and  inhabitants,  who  in  the  least  opposed 
his  arbitrary  proceedings,  or  claimed  tiieir  just  rights  and  priv- 
ileges, vdth  the  stocks,  whipping-post,  and  log-house,  and  many 
times  put  those  threatenings  into  execution;  so  that  the  Geor- 
gia stocks,  whipping-post,  and  log-house  soon  were  famous  in 
Carolina,  and  cvorj* where  in  America  where  the  name  of  the 
Province  wavS  heard  of,  and  the  very  thought  of  coining  to  the 
colony  became  a  terror  in  the  i)eoplo's  mind."  Truly,  we  have 
advanced  far  and  much  in  the  matter  of  judges !  Dr.  Tailf er  has 
remarks  to  make  about  other  judges,  but  these  he  regarded  as 
weaklings.  Mr.  Gordon  w^as  "of  a  very  winning  behavior,  aflfa- 
ble  and  fluent  in  speech,"  and  soon  got  the  good-will  of  the  peo- 
ple who  began  to  lay  their  grievances  before  him.    But  just 
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jis   they   came   to  know   him  well   and   love   him,   Mr.  Cans- 
ton   cut  off   his   provisions   ^Svhereby   he   was   obliged,    after 
about  six  weeks'  stay,  to  leave  the  place.''     Another  bailiff, 
Mr.  Parker,  according  to  Dr.  Tailfer,  was  "a  man  who  had 
nothing  to  support  himself  and  large  family  but  his  day  labor, 
which  was  sawing,"  and  so  he  became  dependent  on  the  pub* 
lie  store.     On  the  same  authority,  he  was  a  man  of  no  educa- 
tion and  was  soon  moulded  to  Mr.  Causton's  liking.     Being  a 
slave  to  liquor,  he  w^ho  plied  him  most  with  it  (an  attention 
which  Mr.  Causton  never  forgot)  had  him  right  or  wrong  on  his 
side.  Mr.  Dam,  who  ascended  the  bench  only  to  die,  was  crazy  in 
body  and  mind;  and  his  successor,  Mr.  R.  Gilbert,  could  neither 
read  nor  write.    In  the  Journal  of  the  Trustees  it  appears  that 
LieutenantrColonel   Cochran  and  Captain  Thompson,  late  ar- 
rived   from    Georgia,    were    before    the    trustees,    and    their 
views   are   thus   noted:    "That   Mr.    Hen.    Parker,    1    Bailif, 
is  a  tolerable  magistrate;  but  it  was  a  surprise  and  jest  our  ap- 
pointing Gilbert  the  Taylor  to  be  a  magistrate.    That  there  is 
not  a  man  in  the  Colony  fit  to  make  3d  Bailif."    It  was  of  the 
irony  of  fate  that  Mr.  John  Fallowfield,  who  being  a  magistrate, 
yet  sided  w^ith  the  people,  was  declared  by  the  trustees  for  so 
-doing  to  be  a  leader  of  malcontents,  setting  himself  up  as  dicta- 
tor,  and  for  these  reasons  sununarily  dismissed  from   office. 
Probably  the  full  effect  of  Mr.  Causton's  administration  is  best 
illustrated  by  the  typical  cases  cited  by  Dr.  Tailfer.    Mr.  Oding- 
seU  appears  to  have  been  a  rural  gentleman  from  the  neighbor* 
ing  province  of  Carolina;  nervous  as  to  temperament,  and  un- 
instructed  in  the  devious  ways  and  strange  surroundings  of  city 
life.    The  temptation  to  visit  the  metropolis  of  Georgia  was  too 
strong  for  him,  and  setting  aside  the  natural  caution  of  his  dis- 
position and,  with  the  ostensible  object  of  seeing  for  himself  how 
the  colony  succeeded,  he  disembarked  upon  what  should  have 
l)een  hospitable  shores.    After  a  philosophic  survey  of  such  con- 
ditions and  sights  as  were  presented  to  his  bucolic  experience 
<luring  the  early  days  of  his  stay,  he  became  venturesome  and 
undertook  to  see  Georgia  by  night.    He  was  at  once  apprehended 
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as  a  stroller  and  carried  to  the  guard-house  where  he  was  s<> 
threatened  with  the  stocks  and  whipping-post  that  "being  a  mild 
and  peaceable  man,"  the  terror  and  fright  threw  him  into  a  **high 
fever  and  strong  delirium";  and  after  lying  in  this  "distracted 
condition"  for  days,  crying  out  to  all  that  they  were  come  t<» 
take  him  to  the  whipping-post,  he  died.  But  not  even  a  rrivisJ 
consideration  of  the  judicial  history  of  Georgia  is  permissible 
without  reference  to  the  great  and  celebrated  case  of  the  King 
versus  Watson'.  Exactly  what  Mr.  "Watson  had  done  it  is  difK- 
cult  to  ascertain.  One  record  would  indicate  that  having  in- 
curred the  displeasure  of  Mr.  Causton,  he  was  indicted  for  stir- 
ring up  animosities  in  the  minds  of  the  Indians.  The  Journal 
of  the  Trustees,  on  the  other  hand,  suggests  that  he  w^as  really 
guilty  of  murder  in  that  he  had  induced  one  Skee  to  indulge  in 
nnlimited  quantities  of  rum — enough  to  have  killed  two  men, 
and  which  actually  did  bring  Mr.  Skee  to  a  conclusion.  But  un- 
certainty as  to  the  crime  seems  to  have  presented  no  obstacle  to 
an  indictment.  At  the  trial  Mr.  Causton  presided  and  acted 
in  the  double  capacity  of  judge  and  witness.  The  jury  having 
returned  several  verdicts  which  did  not  accord  with  the  views  of 
the  court,  was  on  each  occasion  remanded  to  their  room,  until  in 
desperation  it  found  Mr.  Watson  guilty  of  "using  unguarde<l 
expressions,"  and  recommended  him  to  the  mercy  of  tlie  court 
as  a  lunatic.  Mr.  Causton,  moulding  the  verdict  to  suit  himself, 
sent  Mr.  Watson  to  jail,  from  which  he  was  subsequently  re- 
leased on  bail.  Mr.  Watson,  the  jurs'  and  the  people  fiercely 
assailed  Mr.  Causton  for  tampering  Avitli  the  verdict,  whilst  the 
trustees  arraigned  him  for  bailing  a  lunatic  which  they  declared 
was  itself  an  act  of  lunacy.  To  the  frequent  representations 
which  were  made  by  the  people  of  the  colony,  the  trustees  sitting 
in  their  quiet  office  near  tlie  Old  Palace  Yard,  Westminster, 
turned  a  deaf  ear,  and  through  their  secretary,  Mr.  Benjamin 
Martyn,  expressed  their  displeasure  Avith  much  the  same  indig- 
nant earnestness  as  was  exhibited  by  ifr.  Bumble  when  young 
Twist  petitioned  for  his  rights.  But  Mr.  Causton  got  out  of 
pei-spective  when  he  began  to  encroach  on  the  power  and  rights- 


Digitized  by 


Google 


A   LAWYERLE68   COURT.  269 

of  the  trustees.  He  might  do  as  he  pleased  when  the  practical 
result  was  only  scaring  Mr.  Odingsell  to  death  and  locking  up 
the  bibulous  Watson.  When  he  became  freehanded  in  the  draw- 
ing of  sola  bills  he  was  summoned  home  for  trial.  To  the  relief  of 
the  colony  and  of  civilization,  he  died  at  sea,  and  that  was  the 
end  of  Mr.  Thomas  Causton.  Possibly  he  had  never  read  the 
Horatian  Ode  which  Dr.  Tailfer  quoted,  or  had  caught  but  half 
of  its  meaning,  and  so  whilst  he  used  the  gifts  of  the  gods  boldly 
neglected  to  observe  that  wisdom  which  the  jxyet  enjoins.  The 
system  survived  him  several  years,  but  does  not  seem  to  have  been 
carried  on  in  the  same  magnificent  Avay.  Mr.  Thomas  Jones, 
for  instance,  was  also  "passionate  and  proud,"  and  was  a  great 
stickler  for  Caustonian  precedents.  But  he  lacked  the  mental- 
ity of  that  distinguished  man.  In  fact,  it  was  said  of  him  that  he 
surpassed  Causton  in  everything  that  was  bad  "without  having 
one  of  his  good  qualifications.'' 

Things  might  have  gone  on  thus  for  many  years,  if  a  situation 
had  not  arisen  in  which  the  absence  of  the  lawyer  became  con- 
spicuous. Among  the  hard  trials  the  colonists  had  to  contend 
with  was  the  tenure  under  which  they  held  their  lands.  In  their 
complaints  this  trouble  always  occupied  a  place  next  to  the  in- 
iquities of  the  judiciarv^  Finally,  the  trustees,  grown  desperate, 
formulated  a  reform  which  thickened  the  fog  and  concerning 
which  Dr.  Tailfer  felt  called  upon  to  obser^^e:  '*We  believe  this 
paper  will  perplex  most  people  who  have  not  studied  the  law, 
to  make  sense  of  it;  and  as  there  were  no  lawyers  in  Georgia, 
it  would  seem  as  if  it  had  been  sent  over  with  no  other  end  than 
that  it  should  not  be  imderstood."  Reluctantly  it  began  to  be 
perceived  that  disease  cannot  be  fought  without  doctors. 

The  bench  grew  gradually  better  until  on  June  23,  1752^ 
Georgia  became  a  crown  colony,  and  a  short  time  afterward  a 
general  court  was  located  in  Savannah,  the  presiding  judge  to  bo 
called  the  "Chief  Justice  of  Georgia."  It  Avas  required  that  he 
should  be  a  barrister-at-law  Avho  had  attended  at  Westminister. 
His  salary  was  five  hundred  pounds,  to  Avhich  were  added  fees 
and  perquisites  aggregating  as  much  more.    With  the  real  court 
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came  the  lawyer.  He  was  entitled  to  a  retaining  fee  in  any  cause 
of  nearly  two  dollars,  and  for  drawing  declarations  and  the  like 
he  was  to  receive  the  munificent  sum  of  two  shillings  and  ten 
pence.  But  he  was  here,  which  was  the  main  thing  to  be  con- 
sidered. He  did  not  at  once  settle  the  land  question.  Indeed, 
as  late  as  the  110  Georgia  you  will  find  that  the  good  people 
of  Savannah  and  its  instructed  bar  were  still  losing  their  rest 
over  the  scope  and  limitations  of  estate  in  tail  male.  But  what 
was  very  muddy  to  the  colonist  has  been  made  clear  as  crystal  by 
the  present  "Chief  Justice  of  Georgia.''  It  was  a  bright  day  for 
Georgia  when  the  lawyer  came  within  her  boimdaries,  and  every 
day  has  been  the  brighter  for  his  presence.  Consecrated  by  his 
oath  of  office  to  the  cause  of  the  helpless  and  the  oppressed,  he 
has  permitted  no  consideration  personal  to  himself  to  swerve  him 
from  his  duty  to  them  nor  from  his  loyalty  to  the  State.  The 
pages  of  literature  glow  with  his  fervid  devotion  to  the  true  and 
the  good;  the  forum  rings  with  the  lofty  eloquence  of  his  unsel- 
fish thoughts.  A  sacrificing  profession,  forgetful  of  its  own  in- 
terests, singular  in  its  manifestations  of  public  spirit;  when  its 
roll  is  called  warriors  and  statesmen  and  patriots  answer  to  their 
names.  Take  them  from  the  history  of  ^Geoi^a  and  it  becomes 
a  dry  record  of  dates,  a  skeleton  of  the  greatness  which  thrills 
us  when  we  think  of  what  she  has  accomplished.  Living  the  life 
of  the  intellect — cultured  and  logical  and  fearless — ^his  senses 
have  been  ever  keen  to  the  sounds  of  distress  and  his  hands 
stretched  with  kindly,  uplifting  strength  to  the  maimed  and 
weak.  Striving  for  character  rather  than  wealth,  he  has  seen 
and  followed  the  better  things  and  them  approved.  This  was 
the  kindly  guest  to  whom  the  colonists  of  Georgia  had  shut  their 
gates.  It  is  significant  of  the  mighty  changes  wrought  by  time 
that  when  he  w^as  again  proscribed  within  her  limits,  it  was  be- 
cause he  had  risked  life  and  fortune  in  her  defense,  and  suf- 
fering for  her  and  illustrating  her  greatness,  had  stood  shoulder 
to  shoulder  Avith  the  best  and  bravest  of  her  sons  in  the  great 
crisis  of  her  statehood. 
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PUBLIC  OPINION  OF  THE  LAW  AND  OF  LAWYERS. 


Paper  by  A.  P.  PERSONS,  of  Talbotton. 


The  subject  of  this  little  paper  ds:  Public  Opinion  of  the  Law 
And  of  Lawyers,  and  should  it  occur  to  any  of  you  that  but  little 
herein  contained  is  germane  to  the  qixestion,  you  will  readily  un- 
derstand the  cause  of  this  patent  defect  when  I  state  that  I  was 
in  doubt  as  to  what  this  paper  would  be  until  its  completion,  and 
that  it  waa  first  bom  and  then  named.  If  its  name  be  a  mis- 
nomer,  I  have  nevertheless  followed  a  good  precedent,  for  no 
one  can  intelligently  name  a  child  in  the  embryonic  state,  before 
he  can  possibly  know  whether  it  will  be  bom  a  boy,  or  will  be 
bom  a  girl. 

Furthermore,  I  ask  of  you  an  indulgence  which  I  believe  will 
contribute  to  the  harmony  of  this  occasion,  and  which  I  know 
will  increase  my  personal  confidence  in  my  caae,  and  that  is  that 
you  do  not  here  enforce  that  troublesome  rule  of  law  requiring 
that  allegata  shall  be  supported  by  probata;  and  whereas  there 
is  no  opposing  counsel  yet  marked  on  the  docket  in  this  case, 
and  whereas  authorities  are  quite  as  often  read  for  mollifying 
opposing  counsel  as  for  the  purpose  of  informing  or  convincing 
the  court;  and  whereas  it  is  not  a  violent  presumption  to  pre- 
sume that  this  body  is  familiar  with  all  law,  I  shall  cite  you  to 
very  few  authorities. 

Now,  therefore,  having  completed  the  preamble,  if  you  wili 
agree  to  file  no  demurrer  to  the  irrelevant  matter  and  surplusage 
contained  in  my  pleading,  and  to  overlook  all  mixed  metaphors, 
I  will  proceed  with  the  purview. 

(271) 
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Neither  courts  nor  lawyers  can  afford  to  bow  servilely  at  the 
bar  of  public  opinion.  Their  mission  is  too  high  for  that,  yet 
they  cannot  disregard  the  public  welfare,  and  their  conduct 
should  be  so  exemplary  as  to  deserve  the  public  confidence. 

That  was  a  very  unwise,  as  well  as  a  very  ungenerous  re- 
mark, ascribed  to  one  of  the  Vanderbilts  who,  when  reminded  •  *i 
old  Pro  Bono  Publico,  replied:  ''Tlie  public  be  d — d." 

What  is  called  ''public  opinion,"  is  usually  the  opinion  of  a  v^ry 
few  individuals,  for  quit.e  wedl  do  w^e  know  that  the  great  body  of 
men  seldom  have  well-defined  opinions  of  anything  excepting 
such  objects  as  are  corporeal  in  their  nature,  and  are  therefore 
truly  tangible.  Law,  even  statute  law,  which  is  prescribed  by 
the  legislative  power  and  promulgated  and  recorded  in  writing, 
is  only  a  rule  of  action,  a  product  of  the  mind,  and  is  not  cor- 
poreal in  that  sense  herein  intended.  Therefore  when  we  speak 
of  "public  opinion  of  the  law"  it  is  the  opinion,  after  all,  of  a 
very  limited  number. 

From  a  time  when  the  memory  of  man  runneth  not  to  the 
contrary,  there  have  been  those  who  have  complained  at  govern- 
ment, rev-ile<l  tJie  law  and  condemned  the  courts;  therefore  those 
who  engage  in  such  conduct  and  give  expree^ion  to  adverse 
opinion  have  abundant  precedent  for  so  doing. 

While  it  may  be  wiser  to  ignore  ordinary  revilers  of  the  law, 
who  are  not  also  violators  of  the  law,  than  to  attempt  to  reason 
with  them  or  notice  their  peccadilloes,  nevertheless,  it  may  af- 
ford temporary  entertainment  if  a  lawyer  will,  in  his  imagina- 
tion, put  himself  in  the  place  of  an  aggrieved  layman  and  take 
a  comprehensive,  unprofessional,  irresponsible  view  of  the  law. 

A  general  view  of  the  law — a  bird's-eye  view  in  other  words — 
is  really  no  view  of  the  law  at  all,  but  such  is  the  view  generally 
taken  by  the  average  layman,  and  as  you  have  })ut  yourself  in 
his  place,  for  this  once  you  must  look  at  law  and  courts  from 
his  view-point. 

Not  long  since  a  man  of  much  general  infonnation,  a  man  of 
affairs,  prominent  in  business  and  financial  circles,  a  leader  in 
the  industrial  development   of  Georgia,  and  more  than  all  ji 
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man  of  character,  was  heard  to  openly  avow  his  utter  want  of 
confidence  in  the  administration  of  the  law  when  courts  pass 
upon  litigated  business  interests,  and  to  declare  his  determina- 
tion to  keep  out  of  the  courts  at  whatever  sacrifice.  Not  in  the 
least  did  he  question  the  integrity  of  the  judiciary,  but  rather 
he  doubted  the  integrity  of  the  law  and  the  efficiency  of  courts 
to  accomplish  the  triumph  of  justice  and  of  truth. 

It  is  not  improbable  that  the  gentleman  referred  to  was  more  or 
less  biased  in  his  opinion  by  reason  of  some  unsuccessful  litiga- 
tion; nevertheless,  it  is  known  to  lawyers  that  such  opinions  are 
not  uncommon  among  intelligent  laymen.  To  such  a  degree 
does  this  lack  of  confidence  in  the  result  of  litigation  extend  that 
in  many  communities  there  are  successful  business  men  who 
rather  than  go  into  the  courts  to  enforce  their  legal  rights  pre- 
fer to  compromise  business  differences  regardless  of  the  loss  that 
they  may  thereby  incur. 

It  is  easy  to  explain  to  a  sensible  client  who  is  capable  of  un- 
derstanding tlie  competency  of  testimony,  the  relevancy  of  testi- 
mony and  the  sufficiency  of  evidence,  that  he  is,  or  is  not,  pre^ 
pared  to  make  out  his  case;  and  he  can  readily  imderstand  in  a 
contested  case  where  there  is  an  issue  of  fact,  that  it  is  difficult 
and  sometimes  impossible  to  forecast  the  result,  but  to  the  aver- 
age layman  there  ap]>ears  to  be  no  good  and  sufficient  reason 
why  the  law  should  not  be  always  perfectly  plain  and  so  clearly 
understood  (by  lawyers  at  any  rate),  that  one  may  absolutely 
know  what  is  the  law,  and  what  the  courts  will  decide  to  be  the 
law  governing  any  given  statement  of  facts. 

It  appears  to  Mr.  Layman  that  law  should  always  be  a  fixed 
and  kno\\^l  quantity — ^just  as  he. knows  that  two  and  two  always 
eiliial  four — that  water  uncontrolled  by  artificial  means  runs 
<Io\vn  hill  when  it  runs  at  all,  and  that  William  is  always  a  proper 
noun. 

The  uncertainty  of  the.law  gives  him  much  more  concern  than 
<!'►  tlie  technicalities  or  the  delays  of  the  law.  ^fr.  Lay- 
man tioes  a  (\)de  of  (i(M>rgia  consisting  of  nearly  three 
tliousand  ])ages;  he  se(^s  one  hundred  and  twelve  volnnies  of  Ke- 


Digitized  by 


Google 


274  18   GEORGIA   BAB   ASSOCIATION. 

ports  of  decisions  of  the  Supreme  Court  of  Georgia;  he  sees  t^ii- 
cyelopedias  of  law  and  encyclopedias  of  pleading  and  practice;  lit- 
sees  digests  of  law,  text-books  on  law,  law  dictionaries,  United 
States  Reports,  reports  from  the  various  States,  and  divers  works 
on  law,  watM  without  end.  And  then  he  sees  lawyers  diffn 
about  law,  and  judges  uncertain  about  law,  and  courts  dividei 
about  law.  There  are  dissenting  opinions,  and  occasionally  he 
sees  a  court  reverse  itself,  and  overrule  a  former  ruling. 

When  he  sees  a  court  overrule  a  former  decision,  he  thinh 
that  the  court  may  have  been  right  one  time  or  the  other,  but  he 
knows  that  the  court  was  wrong  one  time  or  the  other,  and  juris- 
prudence appears  to  Aim  as  confused  and  clmoiic.  It  is  hanl 
for  him  to  believe  that  Burke  was  right  when  he  defined  law  as 
"beneficence  acting  by  rule." 

Mr.  Lavman  sees  that  this  uncertainty  as  to  what  is  law  i> 
not  merely  a  phantom  that  haunts  the  mind  of  the  inexperienced 
lawyer,  who  may  be  ignorant  of  those  fixed  principles  of  law — 
the  verj'  rudiments  of  law — which  are  generally  recognized  a< 
essential  to  a  clear  imderstanding  of  any  law,  but  he  sees  grmt 
lawyers  differ,  when  great  and  material  interests  of  the  common- 
wealth or  of  the  nation  are  involved,  on  occasions  when  no  other 
motive  than  such  as  is  suggested  by  patriotism,  intelligence  ami 
principle  and  law  should  influence  or  control  them. 

He  sees  this  uncertainty  as  to  what  is  the  law  evident  not  only 
in  justice  of  the  peace  courts,  those  courts  usually  presided  over 
by  men  carefully  and  conscientiously  selected  from  the  great 
body  of  the  ignorami — ^but  he  sees  it  in  the  highest  courts  of 
the  land. 

Mr.  Layman  recently  saw  the  Supreme  Court  of  the  TTnited 
States  standing  five  to  four  on  the  construction  of  the  Unite<l 
States  Constitution  in  the  Porto  Rico  case.  He  recently  r^aw 
that  the  two  very  able  and  distinguished  judges  of  the  United 
States  Courts  for  the  Northern  and  Southern  District^  <>f 
Georgia  respectively^  entertained  conflicting  opinions  as  to 
the  efl^ect  of  waiver  of  honier^tead  in  bankruptcy^  chm^. 
He    occasionally    sees    in    our    own    Supreme    Court    a    di?- 
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senting  apinion  from  an  able  and  learned  judge,  and  he 
sometimes  sees,  as  aforementioned,  that  the  Supreme  Court  lias 
reversed  itself  (though  that  actually  oc<?urs  with  much  less  fre- 
quency than  is  reported  by  lawyers  who  are  cast  in  their  suits). 
He  sees  the  judges  of  our  Superior  Courts — chosen  only  from  the 
ranks  of  the  profession — conscientious  in  the  discharge  of  their 
duties — actuated  both  by  principle  and  a  desire  for  honorable 
reputation,  repeatedly  reversed  by  a  unanimous  Supreme  Court. 
If,  therefore,  the  courts  and  the  lawyers  do  not  agree  as  to 
what  IS  the  law,  is  it  surprising  that  Mr.  Layman  should  regard 
law  as  an  anomaly  ? 

Why,  he  sees  lawyers  of  keen  discernment,  capable  of  making 
nice  distinctions,  differing  as  to  the  meaning  of  simple  little 
English  words. 

He  recently  saw  the  little  word  use,  u-s-^,  as  found  in  para- 
graph 1,  section  13,  article  7,  of  the  Constitution  of  Georgia,  in 
the  Park  mandamus  case,  analyzed  and  defined  and  considereil 
and  adjudged  by  lawyers  and  statesmen  and  journalists,  by 
professors  and  what-^ots,  until  it  acquired  a  notoriety,  if  not  a 
renown^  unequalled  by  its  more  pretentious  associate©  of  learned 
length  and  thunderous  sound — such  as  incomprehensibility  and 
conglomeration. 

Yes,  it  seems  to  ^Ir.  La;jTnan  that  the  law  is  sometimes  hard 
to  understand  when  written  in  apparently  plain  and  simple  Eng- 
lish, beciause  do  not  lawyers  differ  as  to  what  was  the  legislative 
intent  and  as  to  the  meaning  of  ordinary  words  considered  in 
connection  with  the  context?  It  sometimes  looks  to  Mr.  Lay- 
man when  he  is  "up  a  tree"  as  if  the  framers  of  the  Georgia  (Con- 
stitution not  only  "locked  the  door  of  the  treasury  and  threw 
away  the  key," — to  quote  that  oft-repeated  old  cliestJiut, — but 
that  they  wrote  the  Constitution  in  hieroglyphics,  and  that  a 
Champollion  of  legal  lore  is  needed  to  decipher  the  intent  and 
meaning  of  that  instrument. 

It  seems  to  Mr.  Layman  that  to  write  constitutions  and  j^tat- 
utes  so  as  not  to  bo  clear  and  plain,  in  this  day  of  much  learning, 
is  in  a  measure  inexcusable.  It  seems  to  him  that  the  paragraphs 
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of  Constitutions  and  tlie  sections  of  Codes  might  be  so  worded 
that  the  man  who  reads  might  know  exactly  what  was  meant  bv 
the  man  who  wrote. 

It  may  be,  however,  that  the  man  who  writes  has  not,  at  all 
times,  a  clear  perception  of  what  he  intends,  and  there  can  be 
little  doubt  that  he  sometimes  fails  to  realize  how  far- 
reaching  will  become  tJiat  which  he  does  write — and  it  appears 
to  Mr.  Layman  that  if  the  legislator  would  always  express  clearly 
the  scope  of  the  bill  which  he  introduces,  there  would  be  some 
puzzling  legal  issues  eliminated. 

The  intention  of  the  law  is  generally  good,  and  perhaps  its  one 
supreme  defect  is  a  want  of  clearness  and  fullness  of  expression, 
so  as  to  present  at  once  to  the  mind  of  the  reader  the  intention  of 
the  lawmakers. 

It  is  much  easier  to  point  out  slight  imperfections  than  to  sug- 
gest wise  remedies.  Well  do  we  know  that  when  law  attains 
its  highest  perfection,  there  will  still  be  ignorance  and  error. 
The  Law,  to  personify  it,  recognizes  its  own  imperfections  in 
many  particulars,  and  that  is  why  courts  of  equity  were  origin- 
ally established — equity  being  the  correction  of  tliat  wherein  the 
law,  on  account  of  its  universality,  is  deficieoit^ 

!Mr.  Layman  ought  to  know  that  the  uncertainty  attending 
litigation  is  not  always  pro]>erly  chargeable  to  the  law,  the  courts, 
or  the  lawyers.  lie  ought  to  know  that  when  there  ls  a  peculiar 
train  of  facts  it  is  excetHlingly  difficult  at  times  to  know  what 
law  is  applicable  to  the  case.  Man  is  not  divine,  and  his  possi- 
bilitit'S  are  limited. 

V>\\i  ilr.  Layman,  who  continually  talks  through  my  paper  as 
<lid  Mrs.  Gamp's  imaginary  Mrs.  Harris,  in  ^^Martin  Chuzzlewit," 
says  that  there  are  imperfivtions  in  the  law  that  could  be  cor- 
vee fed,  and  by  way  of  brief  illustration  he  cursorily  refers  with 
no  elaboration  to  section  Ii7(>5  of  the  Code  of  1895,  which  fails 
to  state  clearly  whether  a  bond  should  be  under  seal  or  not,  in 
(•nlcr  to  mil  for  twenty  years  after  the  right  of  action  accrues: 
and  also  TO  paragraph  1,  section  12,  article  7  of  the  Constitution 
of  (i<"igia.  wLii-li  does  not  clearly  say  whether  the  bonded  debt 
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of  the  State  shall  never  be  increased  above  what  it  was  when  the 
Constitution  was  ratified,  or  that  having  been  subsequently  de- 
KTeased,  it  cannot  be  increased  above  that  amount  to  which  it  has 
been  reduced.  He  says  also  that  the  general  registration  law 
enacted  in  1894  and  embodied  in  the  Political  Code  of  1895,  be- 
firinning  with  paragraph  35  therein,  deserves  passing  remark  as 
being  a  piece  of  legislative  composition  worthy  of  our  newly  ac- 
<iuired  fellow  citizeais  in  the  far-away  Philippines,  acting  for 
themselves  in  convention  assembled.  He  mentions  these  little 
matters,  for  the  purpose  of  propounding  this  query:  Might  it  not 
bo  well  for  all  lawmaking  bodies  to  have  competent  committees 
of  revision  to  carefully  revise  all  bills  that  come  before  tliem, 
and  to  so  word  them  that  the  legislative  intent  may  be  clearly 
expressed?  Enrolling  committees  and  engrossing  committee^  do 
not  appear  to  meet  all  tlie  requirementij.  Enrolling  coiilmittt^cs 
look  to  punctuation,  grammar  aaid  orthogi*aphy,  but  bad  spelling 
and  incorrect  grammar  can  hardly  affect  the  State  or  the  citizen 
.«^o  seriously  as  can  ambiguous  or  hidden  meaning.  Good  and  care- 
ful legislators  favoring  the  general  character  of  a  bill  sometimes 
vote  for  its  passage  without  careful  study  of  its  phraseology. 
JMr.  La\Tnan  says  that  if  there  be  no  members  of  the  General 
Assembly  competent  to  act  on  a  committee  of  revision,  that  it 
would  pay  the  State  to  have  such  a  committee  arranged  for  and 
aj)pointed  outside  the  legislative  membership.  (I  suppose  he 
thinks  himself  very  facetious.) 

These  qnes^ons  sometimes  arise  in  the  mind  of  Mr.  Layman : 
Do  not  courts  give  too  much  attention  to  precedent,  and  not 
cMiough  attention  to  simple  justice  and  right  ?  Would  not  more 
independence  of  thought,  more  use  of  the  reasoning  faculties, 
keeping  in  view  the  sound  principles  of  law,  the  statute  law  and 
the  rights  of  parties,  lead  to  better  and  safer  results,  than  does 
the  present  custom  of  relying  largely  on  precedent  ? 

In  answer  to  this  we  would  say  that  the  object  of  all  legal 
investigation  is  to  ascertain  truth  and  determine  what  is  right, 
and  men  differ  so  widely  in  their  ideas  of  right,  that  rules  and 
precedents  are  necessary  to  safely  guide  them. 
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There  are  probably  no  more  inconsistencies  in  the  law  than 
there  are  differences  of  opinion  as  to  what  is  right  between  man 
and  man,  in  complicated  transactions.  It  would  hardly  be  a 
safe  rule  that  permitted  courts  to  decide  all  controversies  before 
them  according  to  the  court's  idea  of  right,  and  without  any  re- 
gard for  established  precedents. 

It  is  related  of  Lord  Chancellor  Bacon  that  when  about  to 
swear  in  a  magistrate  on  a  certain  occasion,  he  gave  to  the  magis- 
trate this  advice:  "Look  to  your  books  for  the  law,  and  not  t«» 
your  brain." 

Lord  Bacon  departed  this  life  nearly  three  hundred  years  ago: 
law  books  have  multiplied  most  wonderfully  with  each  suc- 
ceeding generation;  it  is  the  boast  of  the  age  that  the  world  ha> 
reached, the  highest  state  of  civilization,  of  ^\^sdom,  and  of  learn- 
ing to  which  it, has  ever  attained;  and  yet  were  the  great  Lord 
Chancellor  to  return  to  earth  there  would  be  no  good  reason 
why  he  should  retract  or  amend  that  admirable  advice. 

Is.it  not  true  that  those  most  learned  in  the  principles  of  law 
are  most  conservative  and  most  cautious  in  suggesting  innova- 
tions, and  that  none  are  so  ready  to  favor  radical  changes  as 
those  who  are  least  capable  of  advising  wisely  and  well? 

Whatever  may  be  its  imperfections,  law  as  laid  down  in  the 
authorities  represents  the  accumulated  wisdom  of  the  ages,  and 
yet  precedents,  while  recognized  in  the  courts,  are  not  followed 
indiscriminately,  promiscuously  ot  incautiously. 

According  to  Lord  Talbot,  it  is  much  better  to  stick  to  the 
known  general  rules,  than  to  follow  any  one  particular  prece- 
dent, which  may  be  fou!nde<l  on  reason  unknown  to  us.  Cas. 
Temp.  Talbot,  26. 

Blackstone,  1st  Com.,  page  70,  says:  That  a  fonner  decision 
is  in  general  to  be  followed  "unless  manifestly  absurd  or  un- 
just." 

"To  render  precedents  valid  they  must  be  founded  in  reason 
and  justice."     Hobart's  Rej)orts,  270. 

Under  the  word  "precedent,"  in  Bouvier's  law  dictionary,  we 
find  that   "precedents  can  only  be  useful  when  they  show  that 
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the  case  has  been  decided  upon  a  certain  principle,  and  ought 
not  to  be  binding  when  contrary  to  such  principle.  If  a  prece- 
dent is  to  be  followed  because  it  is  a  precedent,  even  when  de- 
cided against  an  established  rule  of  law,  there  can  be  no  possible 
correction  of  abuses/' 

So  we  see  that  the  law  of  precedent  by  no  means  deprives 
courts  of  the  power  or  the. right  to  exercise  reason  and  common 
sense. 

Again,  as  to  the  value  of  precedents:  "It  is  an  established 
rule  to  abide  by  former  precedents,  which  are  not  evidently 
against  reason  or  the  divine  law,  where  the  same  points  come 
again  in  litigation;  and  this  is  in  order  to  keep  the  law  steady,  and 
not  liable  to  waver  with  every  new  judge's  opinion.  For  where 
the  law  is  uncertain,  the  people  are  slaves  to  the  judges,  depend- 
ing for  everything  they  are  permitted  to  enjoy  upon  their 
whims  and  caprices,  their  enmities  or  good  liking."  Clayton's 
Jus.  246,  247. 

There  are  so  many  kinds  of  lawyers  and  they  are  so  constantly 
and  promiscuously  discussed  by  the  public,  that  I  will  not  under- 
take to  give  you  my  idea  of  public  opinion  concerning  them. 

Our  loquacious  Mr.  Layman  says,  that  the  estimation  placed 
upon  the  profession  in  each  community  is  more  than  apt  to  be 
such  an  estimate  as  the  conduct  of  the  bar  of  that  particular 
community  warrants.  He  says  that  lawyers  differ  as  much  in 
their  ideas  of  professional  ethics  as  they  do  in  their  knowledge  of 
law  and  strength  at  the  bar. 

There  are  some  people  who  regard  a  lawyer  as  only  a 
means  to  an  end;  one  engaged  in  the  business  of  helping  schem- 
ers and  rascals  to  enforce  their  schemes  through  the  courts. 
Well,  we  know  that  men  are  ver^'  much  inclined  to  measure 
other  people  by  their  own  yardsticks. 

Passing  many  who  occupy  the  middle  ground,  and  who  regard 
lawyers  as  being  no  worse  and  no  better  than  they  ought  to  be, 
there  are  those  who  think  lawyers  useful  men  in  their  respective 
communities — ^men  who  stand  for  what  is  good  and  noble,  and 
true — sentinels,  standing  upon  the  watch-tower,  helping  to  guard 
the  rights,  the  interests  and  the  liberties  of  the  people. 
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In  a  certain  sense  of  the  word  lawyers,  as  a  class,  are  good 
men.  I  verily  believe  that  there  is  less  jealousy,  less  envy  and 
less  picayuniish  rivaliy  among  them  than  among  the  mesmber? 
of  any  other  craft,  guild,  profession  or  league. 

(One  advantage  in  having  a  Bar  Association  is  that  we  can  get 
together  and  boost  ourselves  w'hen  others  fail  to  do  it  for  us.) 

But  whatever  the  public  may  think  of  the  law  and  the  law- 
yers— whatever  it  may  think  of  iJie  technicalities,  the  uncer- 
tainties, the  delays  or  the  mysteries  of  the  law,  it  is  delightful, 
aye,  it  is  beautiful,  to  behold  the  almost  unanimous  verdict  with 
which  it  declares  its  confidence  in  the  integrity  of  the  judieiarr. 

There  is  never  a  suggestion,  nor  an  intimaition — ^it  seems  not 
even  a  suspicion — ^that  there  is  the  least  dishonesty  among  the 
men  who  preside  over  our  courts.  There  are  those  who  will  pro- 
claim on  the  streets  that  the  courts  commit  error;  there  are 
those  who  assert  that  the  courts  are  inconsistent,  and  of  course 
there  is  occasionally  a  disgruntled  fellow  who  will  curse  the 
presiding  judge  (behind  his  back),  and  declare  that  the  judge 
was  partial  and  unfair,  but  never. in  my  life  did  I  hear  a  judge  of 
any  court  in  Georgia  charged  with  having  sold  justice. 

I  have  referred  previously  to  Lord  Chancellor  Bacon,  and  in 
this  connection  I  would  say,  tliat  when  we  consider  that  one  so 
great  and  so  learned — one  so  "able  on  the  woolsack  and  at  the 
council  board" — one  of  such  '^minuteness  of  observation  and  am- 
plitude of  comprehension" — one  whose  mind  is  described  by  Ma- 
caulay  as  resembling  the  wonderful  tent  which  Paribanou,  the 
faiiy  in  "Arabian  Nights,"  gave  to  prince  Ahmed — "fold  it  and 
it  seemed  a  toy  for  tlie  hand  of  a  lady ;  spread  it  and  the  armieB 
of  powerful  sultans  might  repose  beneath  its  shade" — Bacon,  the 
Moses  and  almost  the  Joshua  of  philosophy — when  we  consider, 
I  say,  that  a  man  so  great  and  in  many  respects  so  noble  and 
so  good,  could  have  sold  justice  in  England,  and  when  we 
consider  the  power,  the  prestige,  the  importance  and  the  con- 
venience of  money  in  this  day  of  luxury  and  display,  of  financial 
combinations  and  plutocratic  power — ^\vhen  we  consider  all  of 
this  and  then  see  the  high  plane  of  honor  and  integrity  occupied 
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by  our  judiciary  so  unanimously  and  so  Z-ongr,  it  becomes  remark- 
able, even  marvelous,  to  contemplate. 

That  is  only  as  it  should  be.  A  gentleman  regards  it  no 
special  compliment  to  say  of  him  that  he  is  honest.  That  fact 
should  be  so  well  establisfhed  as  to  require  no  comment  either 
pre  or  con.  But  can  so  much  be  said  of  any  other  one  class  of 
men  in  all  this  great  country?  Paper  after  paper  before  this 
Association  has  reiterated  this  thought,  but  so  exceedingly  beau- 
tiful is  it,  that  it  should  be  continuously  and  conspicuously  pro- 
claimed to  encourage  all  men  to  emulation. 

Lawyers — ^good  lawyers — do  not  desire  to  play  fast  and  loose 
with  the  law;  they  would  not  have  litigation  a  game  of  chance; 
they  would  not  have  judgments  and  decrees  favorable  only  to 
the  cunning,  the  artful  and  the  wily;  they  believe  it  best  for 
justice  to  triumph  and  for  law  to  prevail,  and  there  be  none 
who  more  gladly  than  they  would  paraphrase  the  song  of  the 
Lord  Chancellor  in  the  opera,  so  that  it  might  truthfully  read: 

The  law  is  the  true  embodiment 

Of  everything  that's  excellent. 

You'll  find  it  without  fault  or  flaw, 

And  the  courts  of  the  land  embody  the  law. 
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Symposium  on  ^Jtsstice  CoatU,  their  Jurisdiction,  Practice  and 

the  Review  and  Enforcement  of  their  Judsfments — 

Wherein  Defective?'^ 


(A)  DEFECTS  IX  JUSTICE  COUET  PRACTICE. 


Paper  by  ALBERT  H.  RUSSELL,  of  Baikbridos. 


When  requested  to  prepare  a  short  paper  on  the  subject  of 
defects  in  justice  court  practice,  I  felt  that  the  defects  were  so 
numerous  and  so  grievous,  that  I  would  have  more  difficulty  in 
determining  what  to  leave  out  than  what  to  put  in  such  a  paper. 
But  more  careful  investigation  of  the  subject  has  caused  me  to 
change  my  opinion.  While  I  think  the  law  in  regard  to  review- 
ing the  judgments  of  these  courts  should  be  changed  in  some 
respects,  to  which  I  will  later  call  attention,  yet  so  far  as  the 
practice  in  the  justice  court  is  concerned,  I  have  found  no  de- 
fect that  I  could  remedy,  no  change  that  I  would  make.  That 
practice  was  well  called  by  Judge  Bleckley  (62  Ga.  683)  ''the 
7ie  plus  vltra  of  judicial  simplicity,"  and  I  would  do  nothing 
to  change  this  judicial  simplicity  to  judicial  complexity,  or  judi- 
cial confusion.  In  my  judgment  the  remedy  for  all  defects,  real 
or  fancied,  is  to  have  these  courts  presided  over  by  honest  and 
intelligent  men,  men  with  brain  enough  to  know  that  "J.  P." 
does  not  always  mean  "judgment  for  the  plaintiff,"  and  who  will 
decide  cases  without  regard  to  the  question  of  costs. 

It  has  been  my  observation  that  as  a  mle^tlie  notaries  public 
and  ex-officio  justices  of  the  peace  are  better  and  more  intelligent 
men  than  the  justices  of  the  peace,  and  the  only  reason  I  can 
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assign  whj  this  should  be  so  is  that  they  are  selected  in  a  differ- 
ent manner.  Onr  best  citizens  do  not  care  to  enter  a  contest  be- 
fore the  people  for  this  somewhat  troublesome  and  not  very 
lucrative  position,  but  in  many  cases  they  would  accept  an  ap- 
pointment if  the  same  were  tendered.  The  result  of  the  present 
method  is  that  the  man  who  from  want  of  sense  or  want  of  char- 
acter can  find  no  place  in  the  business  world,  has  little  or  no 
opposition  when  he  becomes  a  candidate  for  this  really  important 
judicial  office.  The  public  should  be  interested  in  seeing  that 
^ood  men  fill  these  positions.  No  one  will  ever  know  the  out- 
rages that  w^ere  perpetrated  under  the  forms  of  law  by  justices 
of  the  peace  in  bail-trover  and  peace-warrant  cases  prior  to  the 
decisions  of  the  Supreme  Court  that  they  had  no  jurisdiction  in 
the  one,  and  no  authority  to  collect  costs  in  the  other  until  the 
matter  had  been  passed  on  by  the  superior  court. 

In  Mitchell  r.  Addison,  20  Ga.  54,  the  question  is  asked 
**why  should  a  party  be  driven  into  equity,  when  he  can  get  in 
a  justice's  court,  in  effect,  just  what  he  would  get  in  equity  ?" 

In  Johnson  v,  Xelms,  21  Ga.  193,  it  is  said  that  "Our  jus- 
tice's courts  take  the  place  of  what  were  known  before  the  Kevo- 
hition  and  some  time  afterwards,  as  Courts  of  Conscience.  They 
were  Courts  for  the  recovery  of  small  debts,  and  examined  and 
determined  the  cases  by  the  oath  of  the  parties  or  other  wit>- 
nesses,  and  decided  them  according  to  equity  and  good  con- 
science." 

The^e  cases  were  decided  in  1857,  and  are  doubtless  correct 
statements  of  things  as  they  existed  at  that  time,  but  in  the  yeai* 
1901,  when  the  justice  seems  to  have  become  inoculated  with  the 
spirit  of  commercialism,  which  the  newspapers  inform  us  id 
abroad  in  the  land,  it  would  to  the  practicing  lawyer  seem  pre- 
posterous to  lay  down  the  general  proposition  that  cases  in  these 
courts  are  decided  "according  to  equity  and  good  conscience." 

The  later  decisions  of  our  Supreme  Court  show  that  the  hap- 
py condition  of  affairs  described  in  the  21st  Ga.  did  not  long 
continue.  In  Marble  v,  Laney,  41  Ga.  625,  it  appeared  that 
the  justice  had  rendered  judgment  for  an  amount  beyond  his 
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jurisdiction,  and  that  Judge  Johnson  of  the  superior  court  had 
refused  to  sanction  a  certiorari.  In  the  opinion  it  is  said  by  the 
Supreme  Court  that  ^*This  record  shows  a  most  flagrant  abuse  of 

his  power  by  the  magistrate It  was  said  in  argument 

that  the  Judge  of  the  Chattahoochee  Circuit  will  sanction  no 
cei^tiorari  from  a  Justice's  Court  without  an  affidavit  that  the  debt 
is  not  due,  if  the  judgment  is  for  the  plaintiff,  or  that  it  is  due^ 
if  for  the  defendant.  We  agree  that  the  judgment  of  a  magis- 
trate is  not  to  be  scanned  with  the  eye  of  a  legal  critic,  but  when 
his  action  is  clearly  illegal  upon  a  vital  point,  certiorari  lies  to 
reverse  it.  There  is  a  limit  even  to  the  charity  with  which  a 
higher  tribunal  must  deal  wdth  tlie  proceedings  of  a  Justice  of  tlie 
Peace.     In  this  case  we  think  that  limit  is  reached." 

The  case  of  Gunnels  v.  Deavours,  54  Ga.  496,  shows  an  in- 
stance of  judicial  ignorance  seldom  equalled,  and  perhaps'  never 
excelled.  The  report  of  the  case  shows  that  a  justice  had  certain 
notes  in  his  hands  for  suit  The  defendant  wrote  on  the  back  of 
the  notes  "I  acknowledge  service  on  the  within  notes."  Xo  sum- 
mons was  ever  issued,  but  the  justice  entered  the  case  on  liis 
docket,  and  being  unwell  on  court  day  sent  his  docket  to  a 
friend,  who  entered  up  judgment  for  the  plaintiff,  the  justice  not 
being  present,  and  the  defendant  not  appearing. 

I  trust  I  will  be  pardoned  for  here  inserting  a  copy  of  an  an- 
swer to  a  certiorari  filed  by  a  justice  in  my  own  coimty,  which 
is  certainly  a  model  of  its  kind. 

^^to  his  honor,  W  N  Spence,  Judge 

of  the  Superior  Court  of  Decatur  County,  Georgia, 

sir,  according  to  an  order  i  received  from  you  from  a  Certiorari 

in  answer  to  a  case  from  my  Court  of  the  1324th  district  G.M. 

case vs ,  Trial  Term  on  the  8th  day 

of  January  1898  before  a  jury,  answer  to  be  made  by  the  second 
Monday  in  May  of  the  superior  court  May  term  1898.     Case 

tried  on  the  8th  day  of  January  1898  was .  vs 

mortgage  foreclosure  for  $15.45  was  tried  that  day  be- 
fore a  Jury  of  5  men  as  clever  men  as  there  is  in  the  district  and 
i  thought  that  they  done  justice  to  the  cace  and  I  think  so  yet. 
these  same  papers  was  tried  before  me  in  this  court  house  iu 
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December  term  1897.  i  will  admit  that  there  was  moves  in  the 
trial  to  keep  the  papers  from  the  jury,  But  i  did  not  see  how  that 
they  would  be  right  for  that  was  what  the  defendant  called  for  a 
jury  for  was  to  seek  his  rights.  Defendant  seem  to  want  to  keep 
all  the  money  he  could  get  hold  of  for  he  has  not  paid  no  costs 
on  my  side  of  the  house  yet  Xot  even  the  costs  of  these  papers 
And  i  would  not  of  thought  that  the  defendant  would  of  keep- 
ing the  note  and  mortgage  foreclosure  from  the  jury  when  he 
appealed  himself  to  the  Jury.  I  will  admit  of  my  errors  as  the 
defendant  has  accused  me  of  but  I  recon  there  is  not  many  of  us 
but  what  does  error  sometimes  &c  And  Judge  Feeling  that  i 
have  done  the  best  i  could  under  the  circumstance  for  i  am  not 
feeling  well  today  Xohow.  And  Judge  i  will  assign  officially  as 
I  assign  all  other  papers. 

J.  P." 

I  believe  that  a  great  improvement  on  the  present  system 
w^ould  be  to  have  justices  of  the  peace  appointed  by  the  judges  of 
the  superior  courts.  It  is  true  this  would  require  a  change  in 
the  constitution,  but  it  may  be  that  ere  long  Georgia  will  fol- 
low in  the  footstejis  of  other  Southern  States,  and  make  a  new 
constitution  instead  of  patching  the  old  one  at  every  general 
election. 

There  are  several  particulars  in  which  I  think  the  method  of 
reviewing  the  judgments  of  justice  courts  should  be  changed. 

Under  the  law  as  construed  in  97  Ga.  258,  while  a  certiorari 
must  be  sanctioned  within  thirty  days  from  the  trial,  it  may  be 
filed  at  any  time  within  three  months.  This  delay  is  unnecessary 
and  foolish.  After  the  certiorari  is  sanctioned  nothing  remains 
to  be  done  but  to  file  it,  and  there  is  no  reason  whv  the  law 
should  give  two  months  more  time  in  which  to  deposit  it  with 
the  clerk.  The  law  should  be  so  amended  as  to  require  that  the 
certiorari  should  be  sanctioned  and  filed  within  thirty  days. 

Another  particular  in  which  I  think  the  law  should  be 
changed,  is  that  which  allows  c^i'tioraris  to  be  renewed  within 
six  months  after  dismissal  for  irregularities.  In  llendrix  r.  Kel- 
logg, 32  Ga.  435,  the  Supreme  Court  held  that  a  certiorari  was 
a  suit  and  came  within  the  provisions  of  that  section  of  the  Code 
allowing  suits  renewed  within  six  months  after  dismissal.    With 


Digiti 


zedbyCnOOgle 


286  18   GEORGIA   BAB  AS80CIATI0N. 

the  utmost  respect  far  all  the  decisions  of  that  distinguished 
tribunal,  I  have  never  been  able  to  see  how  a  certiorari  can 
in  any  proper  sense  be  termed  a  suit.  To  my  mind  a  certiorari, 
which  is  a  proceeding  to  review  a  judgpient  of  an  inferior  court, 
is  no  more  a  suit  than  is  a  bill  of  exceptions,  which  is  a  pro- 
ceeding to  review  a  judgment  of  a  superior  court,  and  I  think 
the  court  would  not  take  kindly  to  the  proposition  that  a  bill 
-of  exceptions  was  a  suit,  and  could  be  renewed  within  six  months 
-after  dismissal  by  the  Supreme  Court  Conceding,  however,  the 
correctness  of  this  decision,  I  do  not  think  the  law  a  good  one. 
Thirty  days  is  ample  time  in  which  to  prepare  a  proper  certiorari, 
and  inattention  to  legal  formalities  should  not  be  encouraged  by 
a  law  which,  after  giving  thirty  days  to  prepare  it  in  the  first 
instance,  two  months  more  in  which  to  file  it,  gives  six  months 
additional  time  in  which  to  prepare  another  after  the  first  has 
been  dismissed  for  want  of  compliance  with  the  statute. 

The  only  other  change  I  can  suggest  would  be  to  provide  that 
a  traverse  to  the  answer  of  a  justice  should  be  tried  by  the  judge 
instead  of  a  jury  as  provided  in  Civil  Code  4651.  It  seems  to  me 
absurd  to  say  that  the  whole  machinery  of  the  superior  court 
must  necessarily  be  employed  to  determine  what  happened  on 
the  trial  of  a  fifty-cent  case  in  a  justice  court.  Under  the  pres- 
ent law  a  litigious  party  tries  his  case  before  a  justice,  then  ap- 
peals to  a  jury  in  the  justice  court;  after  an  adverse  verdict  he 
files  his  petition  for  certiorari,  traverses  the  answer  of  the  jus- 
tice, has  a  trial  before  the  superior  court  judge  and  a  jury  of 
twelve  men  to  determine  what  did  really  happen  on  the  trial  in 
the  justice  court,  then  a  hearing  before  the  judge  on  tlie  facts  as 
found  by  the  jurj',  and  lastly  an  appeal  to  the  Supreme  Courts  Xo 
system  could  be  devised  that  Avould  give  a  party  more  chances  to 
win  a  bad  case.  As  a  general  rule,  however,  when  a  traverse  is 
filed  to  the  answer  of  the  justice,  it  puts  the  case  to  sleep  just  as 
eflFectually  as  a  dose  of  morphia  does  a  human  being.  The  court 
is  seldom  anxious  to  awake  the  sleeper,  but  is  more  than  willing 
to  let  it  sleep  on  peacefully,  unmolested,  and  undisturbed. 
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<B)  THE    COREECrriOX    OF    ERRORS    IN    JUSTICE 

COURTS. 


Paper  by  IRVIN  ALEXANDER,  of  Augusta. 


The  law  relating  to  the  review  of  the  judgments  of  our  magis- 
trates' courts  needs  some  legislation  in  order  to  simplify  the  pres- 
ent methods.  The  appeal  to  a  jury  in  a  justice  court,  and  subse- 
quent certiorari  to  the  superior  court,  entail  too  much  work  for 
the  amount  involved,  both  to  lawyer  and  litigant;  and  it  is  an  un- 
satisfactory method  of  correcting  errors,  if  any  there  are.  I  con- 
sider an  appeal  to  a  jury  in  a  magistrate's  court  more  or  lees  of  a 
farce,  and  a  needless  waste  of  time.  This  is  true  because  the 
jurors  who  are  unfortunate  enough  to  have  to  serve  consider  the 
matter  of  trivial  importance,  and.  because  they  haven't  any  in- 
structions there  as  to  what  the  law  of  the  case  really  is.  Judge 
Blandford,  in  the  case  of  Bendheim  v.  Baldwin,  reported  in  73 
<jra.  594,  in  dealing  with  this  subject,  said  :  "The  law  does  not 
require  a  justice  of  the  peace  to  charge  the  jury  at  all;  his  igno- 
rance of  the  law,  as  well  as  propriety,  would  seem  to  demand  that 
he  should  not." 

In  cases  involving  less  than  $50,  a  certiorari  to  the  superior 
court  should  be  the  mode  of  correcting  errors,  both  as  to  the 
law  and  the  facts,  and  the  decision  of  the  superior  court  judge 
should  be  a  final  one,  without  the  right  of  appeal  to  the  Su- 
preme Court.  The  amount  involved  does  not  warrant  the  ex- 
pense of  additional  appeals,  and  if  by  reason  of  the  absence  of 
this  right  an  adjudication  by  the  Supreme  Court  cannot  be  had 
on  some  important  point  of  law,  let  this  remain  an  open  question 
until  such  time  as  litigants  with  more  at  stake  are  able  to  invoke 
a  ruling.  It  is  better  to  have  a  few  of  the  yet  contested  points 
of  law  undecided,  than  to  take  up  the  time  of  the  courts  and  the 
money  of  the  county  and  of  the  litigants  themselves,  in  worry- 
ing over  small  amounts  like  those  under  consideration. 
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Inasmuch  as  we  have  yet  to  endure  our  present  system  of 
jury  trials,  perhaps  it  is  as  well  to  allow  an  appeal  from  a  magis- 
trate's decision  to  a  jury  in  the  superior  court,  in  cases  involving 
more  than  $50.  But  having  had  this  appeal,  the  verdict  of  the 
jury,  when  sanctioned  by  the  judge  of  the  superior  court,  should 
be  a  final  conclusion  of  the  case,  and  there  should  be  no  further 
appeal.  I  am  aware  of  the  fact  that  this  might  work  a  hardship 
at  times,  but  where  is  the  law  that  doesn't,  in  some  instances? 
The  strongest  objection  that  can  be  urged  to  this,  which  has  oc- 
curred to  me,  is  that  questions  of  practice  might  not  be  deter- 
mined alike  in  all  circuits.  But  why  should  this  matter  ma- 
terially ?  The  law  governing  appeals  is  simple,  and  every  appel- 
lant has  a  fair  chance  to  get  to  the  jury  in  the  superior  court;  and 
after  that  let  questions  of  practice  be  determined  in  cases  in- 
voh-ing  greater  property  rights. 

Parties  dissatisfied  with  the  decision  of  the  magistrate  in  cases 
involving  more  than  $50  might  be  given  their  choice  of  an  ap- 
peal or  a  certiorari  If  they  choose  the  latter,  let  tliem  go  up 
on  exceptions  of  law  and  of  fact,  or  of  both,  and  let  them  get  a 
final  judgment  from  the  superior  court.  In  nine  cases  out  of 
ten  the  judgment  of  the  superior  court  will  be  right,  and  in  the 
other  the  Supreme  Court  itself,  in  the  opinion  of  one  of  the 
litigants  at  least,  might  be  wrong;  but  in  either  event  the  losing 
party  will  be  dissatisfied  still.  He  will  not  be  more  dissatisfied 
if  his  rights  are  finally  detennined  in  the  Superior  Court,  nor 
less  so  if  in  the  Supreme. 

The  advantage  of  this  early  final  determination  of  small  litiga- 
tion would  be  to  lessen  the  work  of  the  Supreme  Court,  and  to 
save  litig9,nts  expenses  which  their  differences  do  not  warrant. 
One  great  drawback  to  petty  litigation  is  its  interminableness, 
and  parties  will  ofttimes  endure  log«  at  the  outset  rather  than 
take  their  chances  on  starting  a  ball  rolling  which  gathers  green- 
backs all  the  way,  with  each  successive  roll,  from  a  justice  court 
in  the  wiregrass  to  the  Supreme  Court  in  Atlanta. 

AYhile  it  may  have  been  some  satisfaction  to  Mr.  Bagley  or 
to  the  Columbus  Southern  Railway  to  read  Judge  Simmons's  able 
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opinion  of  twenty  pages  in  98  Ga.,  I  doxibt  the  expediency 
of  requiring  that  much  labor  in  the  determination  of  a  six-dollar 
case;  and  in  this  day  of  paternalism  in  government,  it  may  not 
be  wrong  to  protect  litigants  from  being  so  extravagant  in  a 
matter  of  costs  in  small  cases. 


(C )  DEFECTS   IX   JUSTICE    COURT    PRACTICE. 


Papeb  by  E.  T.  moon,  of  LaGrangk. 

Judicial  powers  were  first  conferred  upon  justices  of  the  peace 
in  1344  by  the  act  of  18  Edward  the  Third.  Their  predecessors 
were  only  ministerial  oiSBcers  and  known  as  conservators  of  the 
peace.  At  first  they  were  commissioned  to  try  felonies  and  trea- 
sons against  the  peace,  and  this  was  the  extent  of  their  judicial 
power,  which  went  too  far  in  one  direction,  and  was  not  broad 
enough  in  other  respects.  Their  jurisdiction  was  subsequently 
enlarged,  and  the  English  statutes  relating  to  justices  of  the 
peace  and  their  courts  in  force  at  the  time  of  the  settlement  of 
this  country  were  adopted  as  a  part  of  our  common  law  by  the 
colonists  and  the  people  of  the  original  states.  In  Georgia  the 
jurisdiction  of  justices  of  the  peace  is  fijced  by  the  Constitution. 
The  Constitution  of  1868  gave  the  justices  of  the  peace  juris- 
diction '*in  all  civil  cases  where  the  principal  sum  claimed  does 
not  exceed  one  hundred  dollars."  Prior  to  the  Constitution  of 
1868  their  jurisdiction  was  regulated  by  statute.  The  Constitu- 
tion of  1877  limited  the  jurisdiction  which  the  justices  of  the 
peace  had  under  the  Constitution  of  1868  by  giving  them  juris- 
diction **in  all  civil  cas^s  arising  ex  contractu,  and  in  cases  of 
injuries  or  damages  to  personal  property,  \vhen  the  principal 
sum  sued  for  does  not  exceed  one  hundred  dollars." 

I  see  no  good  reason  w^hy  the  jurisdiction  of  justice  courts 
should  be  limited  by  the  Constitution  of  1877  in  cases  arising 
ex  (lelicto  to  injuries  or  damages  to  personal  property.    I  believe 
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the  Constitution  of  1877  should  be  amended  so  as  to  confer  upon 
justices  of  the  peace  the  same  jurisdiction  they  had  under  the 
Constitution  of  1868.    As  the  law  now  is  if  your  ox  or  cow  has 
been  killed  by  the  railroad  you  can  go  to  the  justice's  court  and 
get  redress,  and  not  be  forced  to  go  to  the  superior  court;  but  if 
your  neighbor  wrongfully  detains  or  converts  your  pig  to  hi-* 
own  use,  though  it  may  not  be  worth  over  two  dollars,  and 
though  both  parties  may  live  twenty  miles  from  the  court-house, 
and  though  there  may  be  a  dozen  witnesses  who  live  just  as  far, 
you  can  only  go  to  the  superior  court  to  get  your  contentions  ad- 
judicated, and  woe  unto  the  losing  party  who  is  cast  in  the  cost. 
If  the  justice  courts  should  have  jurisdiction  in  all  cases  arising 
ex  contractu  where  the  principal  sum  does  not  exceed  one  hun- 
dred dollars,  why  should  they  not  have  jurisdiction  in  all  cases 
arising  ex  delicto  where  the  principal  sum  does  not  exceed  the 
jurisdiction  of  the  court?     Does  a  case  arising  in  tort  involve 
more  intricate  questions  of  law  than  a  case  arising  in  contract  f 
What  logical  reason  can  be  given  for  this  limited  and  restricted 
jurisdiction  in  cases  arising  ex  delicto  f  I  confess  I  cannot  see  any. 
Relative  to  the  justice  court  practice  I  suggest  that  the  law 
be  amended  so  as  to  require  petitions  for  certiorari  to  be  sanc- 
tioned and  filed  within  thirty  days  after  the  final  termination  of 
the  case.    Prior  to  the  act  of  1889  the  plaintiff  in  certiorari  had 
ninety  days  to  apply  for,  have  sanctioned  and  file  his  petition 
for  ccHiorari  with  the  clerk.     Under  said  act  it  must  be  sanc- 
tioned within  thirty  days,  and  if  this  is  done,  the  petition  may 
be  filed  with  the  clerk  at  any  time  within  three  months  from 
the  date  of  the  judgment  sought  to  be  reversed.     Why  should 
the  petitioner  be  required  to  have  his  petition  sanctioned  within 
thirty  days,  and  then  be  allowed  to  stick  it  in  his  desk  and  wait 
sixty  days  before  filing  it  ?    It  can  only  cause  unnecessary  delay 
and  benefit  neither  party.     In  my  opinion  the  legislature  in- 
tended by  the  act  of  1889  to  require  certiorari^  to  be  sanctioned 
and  filed  within  thirty  days,  but  the  act  was  so  worded  that  it 
only  amended  section  4057  of  the  Code  and  did  not  change  sec- 
tion 2920,  leaving  the  law  as  above  stated,  as  was  held  in  the 
case  of  Carson  r.  The  Mayor  and  Council  of  Forsyth,  97  Ga.  258. 
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While  the  justice  courts  have  been  ridiculed  and  criticized 
from  time  immemorial,  they  fill  their  place  in  our  judicial  sys- 
tem. They  are  our  rudimental  organs  of  home  rule,  the  State's 
housekeepers,  and  there  is  nothing  practical  that  can  take  their 
place.  Cheapness  and  speediness  are  their  cardinal  virtues. 
Their  cost  bills  are  in  reach  of  the  poor  who  have  petty  litiga- 
tion, arid  they  are  always  in  time  to  meet  the  demands  of  con- 
tentious litigants.  They  are  a  radiant  and  indispensable  neces- 
sity, and  I  believe  the  laws  pertaining  to  justice  court  procedure 
at  present  in  Georgia  are  superior  to  anything  in  our  whole 
system  of  jurisprudence.  They  seem  to  be  less  defective  than 
the  statutes  governing  any  other  court  in  our  State  government. 

It  is  true  that  in  some  instances  the  law  is  abused  by  its  min- 
isters who  occupy  these  primary  offices  of  justice  of  the  peace,, 
but  it  is  the  exception  and  not  the  rule.     One  of  the  most  com- 
mon instances  of  its  abuse  is  where  the  justice  of  the  peace,  who- 
happens  not  to  be  a  man  of  honor  and  integrity,  and  who  seems 
not  to  care  for  the  enthronement  of  the  law,  makes  a  habit  of 
issuing  warrants  in  criminal  cases  and  settling  them  outside  the 
court-room  in  order  to  get  the  cost,  and  sometimes  other  chattels 
and  effects.     The  class  of  cases  of  which  I  speak  is  where  the 
justice  agrees,  in  consideration  of  the  defendant  paying  the  cost, 
and  sometimes  something  to  the  prosecutor,  to  dismiss  the  war- 
rant.   I  have  known  justices  of  the  peace  and  creditors  to  collude 
together  and  issue  criminal  warrants  for  no  other  purpose  than 
for  the  collection  of  a  debt,  and  scaring  the  accused  into  paying 
the  debt  and  whatever  cost  the  officers  might  demand  in  order- 
to  get  the  warrant  dismissed,  and  in  this  way  using  the  criminal 
courts  to  oppress  the  defenseless  and  get  civil  redress.     This 
nefarious  practice  should  be  prohibited  by  the  enactment  of 
some  rigid  statute  on  the  subject.    To  permit  it  to  go  on  tends  to 
dethrone  the  law,  and  instead  of  the  justice  being  a  conservator 
of  the  peace  and  a  good  and  useful  servant  in  helping  to  keep  the 
State's  household  in  order,  he  becomes  a  nuisance  to  the  com- 
munity and  an  inspiration  to  the  lawless.     The  act  of  December 
3,  1897,  prohibiting  arresting  officers  from  advising  or  in  any 
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way  procuring  the  dismissal  or  settlement  of  criminal  warrants 
in  their  hands  for  execution,  and  providing  a  penalty  for  the 
same  went  a  long  ways  in  the  right  direction,  but  it  didn't  go  far 
enough,  and  should  be  amended  so  as  to  include  justices  of  the 
peace.  If  the  justices  of  the  peace  were  prohibited  under  strict 
penalty  from  dismissing  or  allowing  any  warrant  to  be  settled 
without  carefully  investigating  the  case  and  committing  or  dis- 
charging the  accused  as  the  evidence  demanded,  it  would  cure 
many  of  these  evils.  The  justices  would  not  be  so  eager  to  issue 
warrants  without  any  merit,  and  would  properly  investigate  those 
they  did  issue. 


(D  )  DEFECTS  IX  JUSTICE  COUKT  PRACTICE. 


Paper  by  A.  W.  EVANS,  op  Saxdersville 


The  original  organization  of  the  justice  court  was,  we  are  told, 
for  the  sole  object  of  conserving  the  King's  peace.  The  primary 
idea  contemplated  nothing  more  than  this.  A  justice  of  the 
peace,  called  then  not  justice,  but  conservator  or  custodian  of  the 
peace,  was  entirely  a  ministerial  and  in  no  wise  a  judicial  officer. 
Until  the  reign  of  Edward  the  Third,  in  England,  no  further 
jurisdiction  was  vested  in  the  justice  of  the  peace  than  placing 
under  bond  those  breaking  the  peace.  During  this  reign  they 
were  allowed  to  try  felonies,  and  then,  according  to  Mr.  Black- 
stone,  they  acquired  the  more  honorable  appellation  of  Justice 
of  the  Peace. 

At  the  institution  of  the  justice  court  the  most  worthy  men 
in  the  county  learned  in  the  law^  were  elected  by  the  people  to 
fill  this  position;  which  was  considered  no  mean  honor.  The 
king  afterwards  took  to  himself  the  prerogative  of  conferring 
the  office.  The  jurisdiction  of  the  justice  of  the  peace  was 
broadened  during  successive  reigns,  until  his  jurisdiction  com- 
prehended a  deal  more  than  was  the  original  purpose.    The  ten- 
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<ieiicy,  however,  of  the  present  adjudications  of  the  Supreme 
Court,  as  well  as  legislative  enactment,  has  been  directed  to  the 
narrowing  or  restricting  of  his  jurisdiction,  but  in  all  the  more 
essential  points  he  has  perhaps  held  his  own  against  the  prevalent 
idea  of  concentration  of  power  in  the  higher  courts  and  tribunals. 
During  the  progress  of  the  past  century  he  has,  though,  rather 
stood  still,  if  anything  retrograded,  both  as  to  powers  and  worthi- 
ness. Forsooth  now  to  be  a  justice  of  the  peace  in  this  State  is 
almost  prima  facie  an  admission  of  assical  stupidity.  This 
boasted  "primary  or  rudimentary  organ  of  home  rule"  of  ours 
has  degenerated  into  a  mere  name. 

There  are  many  who  view  the  restrictions  of  the  jurisdiction 
of  the  justice  court  with  feelings  of  alarm.  Since  the  adjudica- 
tion by  our  Supreme  Court  denying  to  the  justice  of  the  peace 
the  right  to  take  jurisdiction  in  trover  cases,  a  very  fruitful  source 
of  the  business  of  his  court  has  been  cut  off,  and  if  the  analogy 
be  followed  and  his  jurisdiction  in  claim  cases  and  the  like  be 
taken  away,  like  Li  Hung  Chang  when  deprived  of  his  yellow 
riding  coat  and  peacock  plumage,  mean  indeed  will  be  his  plight 
and  ignoble  his  office. 

The  procedure  in  justice  courts,  at  least  those  with  which  I 
have  best  acquaintance,  might  be  described  like  the  good  Book 
describes  the  heathen,  "a  law  unto  themselves."  The  very  loose- 
ness of  the  practice  therein  influences  in  a  large  degree  doubtless 
the  lack  of  veneration  ofttimee  observable  among  the  masses  or 
the  people  generally.  The  procedure  in  my  opinion  should  be 
governed  by  strict  rules  of  practice.  Pleadings  should  do  more 
than  merely  cause  a  party  sued  to  inquire  "what's  up,"  but  a  peti- 
tion should  be  required  to  be  filed  setting  forth  in  orderly  para- 
graphs each  cause  of  action.  I  appreciate  that  this  is  open  to  the 
apparently  good  objection  that  the  justice  court  is  most  frequently 
the  resort  of  parties  litigant  themselves  illy  versed  in  the  l»w 
of  technical  pleading,  and  who,  from  scant  means  or  from  small 
amoimt  involved  in  the  suit,  are  deprived  of  the  services  of  a 
skilled  pleader.     This  perhaps  may  be  true,  and  I  would  not 
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take  the  ultra  position  that  complicated  and  puzzling  technical 
rules  of  pleadings  and  practice  be  adopted,  but  a  certain  well-de- 
fined system  or  code  of  rules  of  practice,  simple  and  easily  un- 
derstood, yet  orderly  and  systematical.  The  form  book  already 
so  univeraally  used  by  the  justices  now  furnishes  the  form  or 
style  of  the  process  which  is  really  the  petition  in  the  justice 
court,  and  is  called  into  requisition  in  practically  every  case.  Why 
could  not  this  be  broadened  ? 

While  I  would  most  strenuously  resist  any  threatened  effor* 
to  strike  at  our  rudimentary  organ  of  home  rule,  that  most 
highly  cherished  republican  sentiment,  yet  I  am  not  one  of 
those  who  believe  that  the  ruin  of  the  country  would  inevitably 
follow  a  change  in  our  present  institutions,  however  ancient  their 
origin  or  honorable  their  history.  It  seems  now  a  time  for 
the  practical  abolition  of  this  judicature,  or  rather  the  reforming 
of  it  on  another  basis.  The  chief  defects  of  the  present  system 
appear  to  me  to  be  the  restricted  jurisdiction  and  the  wofid 
ignorance  of  some  of  our  justices.  Were  the  justice  courts  in 
each  county  bi\>ught  into  a  circuit  and  a  competent  judge  elected, 
who  might  visit  each  district  once  each  month,  presiding  at  each 
militia  precinct  on  its  court  day,  with  jurisdiction  to  try  all  cases 
of  a  limited  amounfexcept  those  where  exclusive  jurisdiction  is 
vested  in  the  superior  court,  somewhat  after  the  similitude  of  a 
county  court  judge,  giving  the  right  of  appeal  where  the 
amount  involved  is  over  fifty  dollars,  this  might  perhaps  relieve 
the  present  system  of  its  defects.  Give  every  litigant  a  right 
to  have  his  cause  heard  at  his  own  home  district,  and  yet  by  a 
court  competent  to  pass  upon  the  questions  of  law  and  fact  that 
may  be  raised  by  the  issue.  This  would  tend  to  restore  to  the 
justice  of  the  peace  his  historic  place  in  estimation  of  the  people, 
and  make  the  position  sought  after  by  the  best  men  in  the 
countv,  as  it  was  wont  to  be  in  its  first  inception.  Let  this  judge 
be  paid  an  adequate  salarj^  by  the  county,  letting  the  costs  of 
each  case  go  into  the  countv  treasury.  This  court  could  then  be 
a  court  of  record  subject  to  the  established  rules  of  pleading,  ef- 
fective in  its  judgments  and  respected  by  the  masses. 
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(E )  DEFECTS  IN  JUSTICE  COURT  PRACTICE. 


Paper  by  W.  W.  BACON,  Jr.,  of  Albany. 


My  brethren  are  in  error  in  thinking  that  the  United  States 
Supreme  Court  is  the  biggest  court  in  the  United  States,  or  that 
the  Supreme  Court  of  Georgia  is  the  biggest  court  in  Georgia. 
We  have  in  our  wire-grass  section  a  court  wherein  the  judge  sits 
upon  a  stump  of  an  old  pine  tree  and  the  jury,  wh^sn  he  needs 
one,  on  a  log  in  front  of  him.  In  his  august  court  the  decisions 
of  the  Supreme  Court  of  Georgia  are  overruled  with  very  sar- 
castic remarks  and  no  attorney  would  dare  insult  his  majesty 
by  quoting  such  a  nonsensical  thing  as  a  decision  from  the 
United  States  Supreme  Court,  which  he  says  is  a  court  for 
Yankees.  When  he  thought  the  law  of  estoppel  was  working  a 
hardship  he  overruled  a  decision  of  the  Supreme  Court  of  Geor- 
gia, rendered  by  the  present  Chief  Justice,  witli  the  remark, 
"That  mought  be  the  law  in  the  Supreme  Court,  but  hit  haint  the 
law  in  this  un."  Why  he  can  grant  divorces  without  a  jury, 
during  vacation,  at. a  maximum  cost  oi  fifty  cents. 

"At  common  law  the  justice  of  the  peace  was  a  conservator  of 
the  peace  and  an  examining  magistrate  having  no  civil  jurisdic- 
tion." •  /^'^•'! 

Our  Justice  Court  which  was  established  in  1779  takes  the 
place  of  what  was  known  as  the  Court  of  Conscience,  and  the  ob- 
ject of  this  court  is  for  "speedy  recovery  of  small  debts  at  a 
minimum  expense." 

In  each  militia  district  a  justice  is  elected  by  the  people,  and  a 
notary  public  and  ex  officio  justice  may  be,  upon  recommendation 
by  the  grand  jury,  appointed  by  the  Judge  of  the  Superior  (^ourt 
and  commassiomed  by  the  Governor.  They  each  hold  their 
office  for  a  term  of  four  years.  The  latter  office  was  es- 
tablished at  the  close  of  the  War  between  the  States  to 
prevent  the  negroes  from  being  elected  to  fill  the   oflSice  of 
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Justice  of  the  Peace  in  those  sections  where  th^  were  in  the 
majority.  In  a  small  county  like  Dougherty  we  only  need  one 
justice  in  the  county,  and,  in  my  opinion,  none  of  the  counties 
need  more  than  one  justice  for  each  district  No  one  should  be 
eligible  for  that  office  unless  he  has  been  a  practicing  attorney 
for  a  short  term  of  years.  By  having  fewer  justices  and,  if  neces- 
sary, the  counties  to  pay  a  small  salary,  we  would  have  no  trouble 
in  securing  capable  young  attorneys  to  fill  these  offices,  who 
would  realize  that  they  would  there  have  an  opportunity  to  dis- 
play to  the  public  their  judicial  qualifications,  and  that  this  court 
would  be  a  stepping-stone  to  better  things.    ■ 

Their  jurisdiction  is  entirely  statutory,  they  having  jurisdic- 
tion "in  all  civil  cases  arising  ex  contractu  and  in  cases  of  injuries 
or  damages  to  personal  property,  when  the  principal  sum  does 
not  exceed  one  hundred  dollars."  This  jurisdiction  should  be 
extended  to  cover  cases  of  trover  and  damages  to  real  property, 
and  in  amount  to  at  least  three  hundred  dollars  in  certain  cases. 

Bill  Grass  sued  out  a  possessory  warrant  for  the  recovery  of 
a  sow  and  four  pigs  in  the  possession  of  his  neighbor,  Elijah 
Washington.  On  the  trial  of  the  case,  the  justice  stated  that  he 
thought  Bill  Grass  ought  to  win  this  case  and  rendered  the  fol- 
lowing judgment:  **I  fines  in  favor  of  Bill  Grass  for  the  cost, 
principle  and  interest,"  and  turning  to  the  constable  he  directed, 
"Put  that  sow  in  my  lot  and  you  take  the  pigs  for  your  cost." 
After  court  had  adjourned  and  the  justice  was  slowly  plodding 
his  way  homeward,  he  was  hailed  by  old  Bill.  When  he  had 
gotten  within  speaking  distance,  he  stopped,  scratched  his  head 
and  looked  at  the  justice  in  a  very  mysterious  fashion,  "Say, 
judge,  you  say  I  done  winned  die  case,  but  I  don't  see  whar  I 
comes  in.  You  wid  my  sow  and  Mr.  Constable  wid  my  pigs,  pears 
to  me  like  I  done  loss  it." 

The  judge  assuming  his  most  dignified  and  judicial  air  slowly 
looked  the  negro  from  head  to  foot  in  order  to  impress  him  with 
the  magnitude  of  his  knowletlge:  "There  are  two  kinds  of  judg- 
ments, a  judg-ment  in  reum  (rem)  and  a  judg-ment  in  pisin^nam 
(personam) ;  the  greatest  of  these  is  reum.    You  are  the  first  nig- 
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ger  that  ever  won  a  case  in  my  court,  and  it  does  seem  to  me, 
Bill  Grass,  that  that  great  honor  ought  to  satisfy  you.  Don't 
you  know  all  these  niggers  is  wishing  they  was  you,  and  that 
you  will  be  a  high  monk-a-monk  (that's  Latin,  Bill,  for  king) 
among  them,  you  ought  to  hold  up  your  head  and  step  high." 
The  justice's  serious  air  had  the  desired  effect  and  with  a  "thank 
you,  boss,"  Bill  did  step  high  and  was  perfectly  satisfied  with  the 
justice's  decision  and  went  his  way  mentally  calculating  which 
was  the  biggest  judgement,  ^^in  rum*^  or  "m  pism-ham,'^ 

If  the  object  of  the  justice  court  is  to  give  every  community  a 
court  in  which  can  be  speedily  settled  disputes  involving  small 
amounts,  and  thereby  to  prevent  these  small  matters  from  taking 
up  the  time  of  those  courts  wherein  it  would  be  an  economy  for 
the  State  to  pay  the  claim  of  the  plaintiff  rather  than  allow  the 
higher  court's  time  to  be  thus  uselessly  consumed,  surely  our 
present  laws  are  sadly  deficient  Nothing  can  be  finally  settled 
in  lihis  court  under  our  present  system,  and  every  case  can  now 
be  carried  to  our  highest  Court  of  Appeals,  no  matter  how  in- 
significant the  amount  involved  or  how  often  the  principle  has 
been  decided. 

The  Superior  Court  should  have  final  appellate  jurisdiction 
from  the  justice  court  of  cases  involving  less  than  one  hundred 
dollars,  and  cases  involving  from  one  hundred  to  three  hundred 
dollars  should  not  be  carried  to  the  Supreme  Court  unless  one  or 
more  of  the  judges  of  that  court  shall  grant  the  appeal  when  in 
his  opinion,  it  involves  questions  of  law  of  sufficient  importance  to 
do  so.  There  should  be  no  appeal  to  the  Superior  Court  for  trials 
de  novo  of  cases  involving  between'  fifty  and  one  hundred  dollars, 
as  is  now  allowed.  It  might  also  be  beet  to  keep  the  court  always 
open  for  business,  as  is  the  law  in  a  nimiber  of  the  States. 

When  we  have  fewer,  we  will  have  better  justices  of  the  peace. 
With  better  justices  we  can  afford  to  enlarge  the  jurisdiction,  and 
by  enlarging  the  jurisdiction  and  making  it  exclusive  to  that 
amount  and  giving  to  the  superior  court  final  appellate  jurisdic- 
tion with  certain  restrictions,  we  will  cut  off  that  vast  amount  of 
petty  litigation  which  now  takes  up  the  time  of  the  judges  of 
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the  Supreme  Court,  and  thereby  give  them  sufficient  time  to  de- 
vote to  the  more  important  matters  brought  before  them. 

Let  us  stop  the  flight  of  the  proverbial  "tomtit^  furnished 
with  a  garb  of  feathers  ample  enough  for  a  turkey/'  and  allow  it 
to  ascend  no  higher  than  a  circuit  court  of  appeals. 


(F )  JUSTICE  COUKTS— THEIR   JURISDICTIOIf  AND 

PRACTICE. 


Paper  by  A.  H.  THOMPSON,  op  LaGranoe. 


This  court,  so  ancient  in  its  origin  and  so  original  in  its  an- 
tiquity, occupies  a  well-known  and  not  inconsiderable  position 
in  modem  jurisprudence.  The  evolutions  of  society  have,  indeed, 
wrought  many  changes  in  the  powers  and  duties  of  this  tribunal, 
but  the  necessity  of  its  existence,  and  the  value  of  its  service  in 
the  administration  of  law  is  perhaps  more  obvious  to-day  than 
ever.  From  the  earliest  times,  in  the  government  of  most  na- 
tions, have  existed  inferior  courts,  resembling  much  in  jurisdic- 
tion, if  not  in  procedure,  the  present  justice  court  It  was  not, 
however,  until  the  reign  of  Henry  III.  that  conservators  of  the 
peace  were  appointed  in  England,  from  which  office  is  directly 
traceable  the  modem  justice  of  the  peace.  Then  it  was  that  cer- 
tain knights  were  selected,  before  whom  every  person  was  re- 
quired to  swear  that  he  would  keep  the  peace.  Probably  on  ac- 
count of  a  multiplicity  of  broken  oaths,  and  the  increased  pop- 
ulation of  the  Shire,  or  Hundred,  this  limited  jurisdiction  was 
enlarged,  so  that  in  34  Ed.  III.  these  conservators  of  the 
peace  received  the  title  of  "Justices  of  the  Peace,"  and  were  au- 
thorized to  try  petty  criminal  cases.  Their  powers  were  gradu- 
ally increased  during  the  reign  of  Henry  VII.,  and  we  find  that 
in  33  Henrv'  VIII.  the  justice  of  the  peace  was  empowered 
to  try  all  offenses,  except  felonies,  and  held  regular  terms  of 
court,  known  as  "Petty  Sessions."     Under  the  administrations 
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of  tiie  Tttdors  and  Stuarts,  the  burden  of  local  government 
rested  largely  with  the  justice  of  the  peace,  who  not  only  exer- 
•cised  criminal  jurisdiction,  but  assumed  considerable  civil  pow- 
-ers,  such  as  the  collection  of  benevolences,  fixing  the  scale  of 
wages,  controlling  local  finances,  and  maintaining  roads  and 
bridges. 

With  the  colonist,  this  ancient  and  honorable  office  came  to 
America,  and  the  magistrate,  from  the  formation  of  the  govem- 
nient,  has  exercised,  practically,  the  same  general  jurisdiction. 
Known  before  the  revolution  as  "Courts  of  Conscience,"  not 
until  1797  was  the  name  of  "Justice  of  the  Peace"  applied,  at 
which  time  causes  involving  not  more  than  thirty  dollars  were 
the  limit  of  their  civil  authority.  21  Ga.  193.  The  practice  and 
procedure  differed  in  the  several  counties  of  Georgia,  according 
to  the  judgment  and  conscience  of  the  magistrates.  This  differ- 
ence, however,  was  made  uniform  by  the  Act  of  July  21,  1879, 
since  which  time  few,  if  indeed,  any,  important  changes  have 
been  made  in  justice  court  practice.  Thus  we  observe  that  in 
the  progress  of  law,  the  justice  of  the  peace  has  played  no  in- 
•conspicuous  role,  and  to  him  should  be  accorded,  in  part,  what* 
ever  praise  nmy  be  ascribed  to  our  splendid,  though  imper- 
fect^ system  of  jurisprudence. 

The  purpose  of  this  discussion  is  not  so  much  to  relate  the 
history  of  justice  courts  as  to  criticize  briefly  the  system  as  it 
now  exists.  And  while  it  may  be  an  easy  task  to  point  out  many 
defects,  it  is  quite  difficult  to  suggest  proper  remedies.  Gener- 
ally speaking,  the  Georgia  justice  performs  his  duty  in  an  in- 
telligent and  acceptable  manner.  In  some  instances,  however, 
lie  has  an  a^umed  jurisdiction  quite  unlimited,  as  well  as  orig- 
inal. As  an  illustration  of  this  high  prerogative,  a  justice  sum- 
moned a  jury,  tried  a  man  for  lunacy,  and  in  accordance  with 
the  verdict  of  the  jury,  sentenced  the  accused  to  serve  a  term  of 
twenty  years  in  the  asylum.  Another  justice,  unwilling  for  a 
restless  plaintiff  to  await  the  concurrent  verdict  of  two  juries  at 
-different  terms  of  the  superior  court  granted  a  total  divorce  at 
the  first  instance.     Still  another,  apprehending  the  loss  of  cost 
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in  a  case  of  possessory  warrant  for  the  recovery  of  a  yearling, 
decided  that  the  property  was  that  of  the  plaintiff,  and  knowing 
that  the  defendant  was  insolvent,  entered  up  judgment  that  "the 
cost  must  follow  the  cow."  In  the  trial  of  a  certain  case  before 
a  justice  eight  or  ten  miles  distant  from  the  county  seat,  a  mem- 
ber of  this  association  had  with  him  many  volumes  of  Geoi^ 
Keports.  While  arguing  the  case  before  the  magistrate,  the  at- 
torney began  to  read  decisions,  whereupon  the  justice  inter- 
rupted him  with  the  statement  that,  ^since  the  legislature  had 
not  sent  him  any  of  those  law  books,  they  could  not  be  used  in 
his  court;  that  the  only  law  he  recognized  was  the  Code.' 
A  few  years  ago  a  magistrate  issued  a  possessory  warrant  for 
the  recovery  of  a  negro  farm  hand,  who  had  left  the  planter  dur- 
ing a  busy  season.  Upon  the  trial  of  the  case  the  negro  was 
awarded  to  the  plaintiff.  When  questioned  as  to  his  right  to 
render  such  judgment,  the  justice  cited  as  his  authority  a  deci- 
sion of  the  Supreme  Court,  which  he  found  annotated  under  a 
Code  section,  and  which  stated  that  a  possessory  warrant  would 
lie  to  recover  a  negro,  which  decision,  of  course,  was  rendered 
before  the  war,  and  applied  to  a  negro  slave.  While  at  times,^ 
the  scope  of  their  authority  seems  unlimited,  yet,  almost  in- 
variably, it  is  an  error  in  the  administration  rather  than  a  defect 
in  the  system. 

Perhaps  the  most  imperfect  feature  of  justice  court  practice 
is  its  present  limited  jurisdiction.  Since  the  decision  of  the  Su- 
preme Court  in  Blocker  v.  Boswell,  109  Ga.  230,  wherein  the 
jurisdiction  of  justice  courts  over  trover  suits  is  denied,  we 
might  conclude  that  it  is  doubtful,  at  least,  whether  the  justice 
court  has  jurisdiction  in  the  trial  of  cases  of  claim  to  personalty. 
The  constitutional  limitation  of  justice  courts  is  jurisdiction  in 
civil  cases,  arising  ex  contractu,  and  in  cases  of  injuries  or  dam- 
ages to  personal  property.  This  jurisdiction  is  similarly  limited 
by  statute.  Code  section  4068.  Jurisdiction  is  not  implied  to 
a  justice  of  the  peace,  and  he  can  acquire  it  only  by  express  terms 
in  the  law.  Am.  &  Eng.  Enc.  of  Law,  1st  Ed.,  Vol.  12,  p.  426. 
The  true  issue  in  a  claim  case  is  the  title  to  the  property  in- 
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volved,  and  arises  neither  by  contract  nor  damage  to  the  prop- 
erty. In  theory,  it  may  be  contended,  -and  this  appeare  to  be 
reasonable,  that  because  the  court  had  jurisdiction  over  the 
original  subject-matter,  it  has  the  right  to  determine  every  issue 
arising  therefrom.  In  point  of  fact,  however,  the  original  sub- 
ject-matter was  the  issue  between  the  plaintiff  and  defendant,  to 
"which  the  claimant  is,  in  no  true  sense,  a  party.  The  Constitu- 
tional clause  giving  the  justice  court  jurisdiction,  should  be  ex- 
tended and  made  to  embrace  the  trial  of  rights  to  personal  prop- 
erty. 

In  practice  and  procedure,  this  court  is  intended  to  be  the 
simplest  form  of  trial.  As  Judge  Bleckley  has  expressed  it,  all 
that  is  needful  is  to  arouse  the  defendant  to  exclaim,  "What's 
the  matter?  What's  up?"  Since  the  act  of  1881  requiring  a 
copy  of  the  plaintiff's  demand  to  be  attached  to  the  summons, 
the  same  simplicity  of  trial  prevails.  The  magistrate  is  not  ex- 
pected to  know  the  intricacies  of  pleading,  and  the  rules  for  the 
admissibility  of  evidence.  If,  indeed,  such  knowledge  should  be 
imputed  to  him,  it  would  be  a  travesty  on  truth  and  comjnon 
sense.  His  vocation  leads  him  to  think  in  altogether  different 
channels,  and  the  best  that  can  be  reasonably  expected  of  a 
justice  of  the  peace  is  that  he  ascertain  the  truth  from  the  purest 
sources  at  his  command.  When  that  is  done,  even  though  ac- 
complished, so  to  speak,  by  "main  strength  and  awkwardness," 
it  should  stand.  Substantial  justice  and  not  technical  law, 
should  be  the  controlling  purpose  in  this  court 

To  lawyers  and  justices  alike,  the  wire-worm  of  our  practice 
is  the  certiorari,  which,  imder  the  present  procedure,  is  almoeit, 
if  not  quite,  as  uncertain  in  the  end  as  at  the  beginning.  It  is 
also  tedious  and  expensive  to  bench,  bar,  and  the  country.  The 
statutes  should  be  changed  so  that  the  magistrate  will  be  re- 
quired to  make  a  transcript  of  the  material  evidence  in  the  trial 
of  the  case,  verify  it  in  the  presence  of  the  witnesses  and  at- 
torneys for  the  parties  litigant,  and  certify  to  it  under  oath.  In 
the  event  of  certiorari,  let  the  answer  so  made  be  final,  as  in 
cases  of  certified  bills  of  exceptions.     If  there  is  legal  evidence 
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to  support  the  verdict,  the  appellate  court  should  not  disturb  the 
judgment  Section  4651  of  the  Civil  Code,  providing  for  a 
traverse  of  the  magistrate's  answer,  should  be  repealed.  Thus 
the  expensive  and  vexatious  trial  of  traverses  in  certiorari,  before 
superior  court  juries,  would  be  avoided  and  the  ends  of  justice 
subserved. 

The  settlement  of  criminal  cases,  connived  at,  or  directed  by 
some  magistrates,  after  a  warrant  has  been  issued,  and  bef^e 
trial,  is  a  method  by  which  justice  is  often  thwarted.  This  prac- 
tice, when  the  character  of  the  charge  involves  moral  turpitude, 
is  specially  to  be  condemned.  Compounding  crimes  destroys  the 
force  of  law,  creates  an  abhorrence  for  courts,  and  undermines 
society.  The  words,  '^Unless  it  be  by  leave  of  the  court,  where 
the  same  is  pending"  in  section  324  of  the  Penal  Code,  are  too 
often  made  to  read,  "Unless  it  be  where  the  cost  is  paid."  An 
*  act,  making  it  a  misdemeanor  or  felony  for  magistrates  to  dis- 
miss any  ^warrant,  before  the  same  is  heard,  and  determined,  in 
a  public  committal  trial,  would  probably  prevent  this  malprac- 
tice. 
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HEPOKT  OF  COMMITTEE  ON  JUKISPKUDENCE  AND 

LAW  REFOKM. 


The  Committee  on  Jurisprudence  and  Law  Reform  respect- 
fully reports  that  no  subjects  have  been  referred  for  its  considera- 
tion. The  committee  recommends  that  members  of  the  Associa- 
tion having  suggestions  to  offer  upon  the  subject  of  Law  Reform 
should  submit  them  to  the  committee  in  due  time,  to  be  consid- 
ored  and  reported  upon  to  tliis  body. 

It  should  be  a  source  of  great  congratulation  to  the  Georgia 
I^ar  Association,  that  the  several  reports  and  discussions  upon 
the  subject  of  legal  education  have  resulted  not  only  in  appro- 
priate legislation,  but  have  induced  the  trustees  of  the  University 
of  Georgia  to  extend  the  course  of  legal  instruction  in  tliat  in- 
stitution from  one  to  two  years. 

Without  discussing  the  relative  merits  of  the  education 
obtained  in  the  law  offices  of  active  practitioners,  and  that  re- 
ceived from  the  law  schools,  it  may  be  safely  said,  that,  in  either 
event,  admission  to  the  bar  should  be  so  guarded  that  only  those 
applicants  should  be  admitted  who  are  fairly  well  qualified  to 
enter  upon  the  practice  of  the  profession. 

Your  committee  has  no  reason  to  doubt  that  the  Board  of 
Law  Examiners,  as  now  constituted,  will  require  applicants  to 
stand  such  examinations  as  will  demonstrate  their  fitness  for  ad- 
mission to  the  bar;  but  the  advantages  which  the  student  has  in 
attending  a  well-conducted  law  school,  connected  with  am 
academic  institution  of  high  grade,  will  prove  of  inestimable- bene- 
fit to  him.  The  very  fact  that  the  student  is  thrown  into  inti- 
mate personal  association  with  several  hundred  young  men  en- 
ables him  to  form  acquaintanceships  and  friendships  that  are  not 


Digitized  by 


Google 


304  18   OEOBOIA   BAB  ASSOCIATION. 

only  pleasant  to  him,  but  which  will  be  of  lasting  practical  ser- 
vice to  him. 

Tour  committee  therefore  approves,  in  the  strongest  term*, 
the  recent  action  of  the  trustees  of  the  University  of  Geor^a,  in 
not  only  requiring  that  the  course. of  study  shall  be  two  full 
academic  years,  but  particularly  in  requiring  that  the  m.atricu- 
lantB  must  be  eighteen  years  old,  ^and  must  pass  satisfactorily  au 
entrance  examination  covering  the  elements  of  an  English  educa- 
tion. 

It  has  occurred  to  your  committee  that  legislation  is  deniandetl 
in  the  case  of  nuncupative  wills.  It  is  well  settled  that  a  subscril^ 
ing  witness,  who  is  also  a  legatee  or  a  devisee  under  a  written 
will,  is  competent  to  testify,  but  the  legacy  or  devise  is  void,  and 
yet  it  has  been  recently  adjudicated  that  although  one  of  the 
three  necessary  witnesses  to  a  nuncupative  will  may  be  the  sole 
legatee  or  devisee,  yet  that  such  devise  or  legacy  is  710/  void. 
In  a  word,  in  the  case  of  a  nuncupative  will,  which  is  not  a 
favorite  of  the  law,  but  which  is  only  tolerated  from  necessity,  a 
legacy  or  a  devise  to  one  of  the  witnesses  to  such  nuncupative 
will  is  good,  while  a  legacy  or  devise  to  one  of  the  subscribing 
witness  to  a  written  will,  which  is  a  favorite  of  the  law,  is  void. 
Tour  committee  recommends  that  the  law  applicable  in  this  par- 
ticular to  written  wills  shall,  by  appropriate  legislation,  be  made 
to  apply  to  nuncupative  wills. 

Eespectfully  submitted, 

P.  W.  Meldbim, 

Chairman. 
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REPORT  OF  CX)MMITTEE  ON  INTERSTATE  LAW. 


To  {he  Georgia  Bar  Association: 

Your  Committee  on  Interstate  Law  beg  leave  to  submit  the 
following  report: 

Since  the  last  meeting  of  our  Association  little  progress  seems 
to  have  been  made  toward  the  accomplishment  of  uniformity 
of  laws  in  the  United  States  except  that  the  subject  continues  to 
be  a  matter  of  general  interest  and  comment,  as  well  as  of  resolu- 
tions by  the  Bar  Associations  of  the  various  States  of  the  Union 
and  of  the  American  Bar  Association. 

By  reason  of  the  recent  decisions  rendered  by  the  Supreme 
Court  of  the  United  States,  the  subject  of  the  Divorce  Laws  in 
the  Union  is  at  present  exciting  the  most  discussion,  and  un- 
doubtedly uniformity  of  laws  on  this  subject  in  the  different 
States  is  exceedingly  desirable.  Indeed,  those  vital  questions, 
the  validity  of  marriages  and  the  legitimacy  of  children,  may  now 
be  said  to  be  largely  regulated  by  geography. 

At  the  last  meeting  of  the  American  Bar  Association,  the 
Committee  on  Uniformity  of  State  Laws  devoted  their  report  al- 
most entirely  to  the  subject  of  a  uniform  divorce  law,  and  recom- 
mended for  general  adoption  an  act  upon  the  subject;  which 
act  your  committee  here  appends. 

Perhaps  the  only  criticism  to  be  made  upon  this  act  is  that 
it  should  go  further  and  prescribe  uniform  causes  for  divorce; 
for  though  the  matter  of  the  causes  for  divorce  might  well  differ 
in  the  various  States  without  bringing  about  the  serious  results 
which  a  want  of  uniformity  in  other  respects  has  already  pro- 
duced, uniformity  in  this  particular  also  is  much  to  be  com- 
mended. 
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Many  a  would-be  divorcee  might  be  tempted  to  resort  to  an 
evasion  of  the  law  in  order  to  place  himself  in  a  jurisdiction 
where  he  might  more  easily  rid  himself  of  a  disagreeable  partner 
than  if  he  remained  in  his  own  State,  and  who  would  seek  the 
new  jurisdiction  without  any  real  intention  of  becoming  a  per- 
manent resident  there.  However,  your  committee  most  urgent- 
ly recommend  that  the  action  of  the  American  Bar  Association 
be  concurred  in,  and  that  the  act  proposed  by  it  be  laid  before 
the  General  Assembly  of  this  State,  with  the  reconmiendatiuii 
of  this  Association  that  it  be  made  a  law. 

Your  committee  desire  further  to  call  attention  to  the  fact 
that  tlie  Negotiable  Instruments  Act  recommended  by  the  Ameri- 
can Bar  Association  and  referred  to  in  the  report  of  the  Com- 
mittee on  Interstate  Law  at  the  meeting  of  this  Association,  he!-! 
in  1898,  has  never  become  the  law  of  Georgia.     This  act  has 
been  adopted  by  fifteen  States  in  the  Union,  besides  the  District 
of  Columbia,  and  from  each  of  these  jurisdictions  the  workings  i»f 
the  law  are  highly  commended.    This  act  is  the  work  of  a  mo^t 
able  member  of  the  New  York  bar  and  was  carefully  reviewed  by 
the  c.ommi:\,ioners  appointed  by  the  various  States  for  the  pr*^- 
motion  of  uniformity  of  le^slation,  and  is  a  most  admirable  cou- 
pilation  of  the  law  on  this  subject,  providing  no  radical  chaugo 
in  the  law  of  the  State  of  Georgia  as  it  now  stands  and  as  it 
has  been  construed. 

Your  committee,  therefore,  recommend  that  this  Association 
take  some  definite  action  to  the  end  that  this  act  may  certainlv 
be  laid  before  the  General  Assembly  at  its  next  session,  with  the 
request  by  this  Association  that  it  be  adopted. 
Respectfully  submitted, 

Clifford  L.  Anderson,  Chairman. 
John  I.  Hall, 

W.  A.  WiMBISH, 

W.  M.  Henry, 
E.  D.  Graham, 

Committee. 
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PEOPOSED  UNIFOKM  DIVOKCE  LAW. 


(Referred  to  in  the  foregoing  report.) 

Section  1.  No  divorce  shall  be  granted  for  any  cause  arising 
prior  to  the  residence  of  the  complainant  or  defendant  in  this 
State,  which  was  not  a  ground  for  divorce  in  the  State  where  the 
cause  arose. 

Sec.  2.  No  person  shall  be  entitled  to  a  divorce  for  any  cause 
arising  in  this  State,  who  has  not  had  actual  residence  in  this 
State  for  at  least  one  year  next  before  bringing  suit  for  divorce, 
with  a  bona  fide  intention  of  making  this  State  his  or  her  per- 
manent home. 

Sec.  3.  No  person  shall  be  entitled  to  a  divorce  for  any  cause 
arising  out  of  this  State  unless  the  complainant  or  defendant 
shall  have  resided  within  this  State  for  at  least  two  years  next 
before  bringing  suit  for  divorce,  with  a  bona  fide  intention  of 
making  this  State  his  or  her  permanent  home. 

Sec.  4.  No  person  shall  be  entitled  to  a  divorce  unless  the  de- 
fendant shall  have  been  personally  served  with  process,  if  within 
this  State,  or  if  without  this  State,  shall  have  had  personal  notice 
duly  proved  and  appearing  of  record,  or  shall  have  entered 
an  appearance  in  the  case;  but  if  it  shall  appear  to  the  satisfac- 
tion of  the  court  that  the  complainant  does  not  know  the  address 
nor  the  residence  of  the  defendant,  and  has  not  been  able  to  as- 
certain either  after  reasonable  and  due  inquiry  and  search  con- 
tinued for  six  months  after  suit  brought,  the  court  or  judge  in 
vacation  may  authorize  notice  by  publication  of  the  pendency  of 
the  suit  for  divorce,  to  be  given  in  manner  provided  by  law. 

Sec.  5.  No  divorce  shall  be  granted  solely  upon  default  nor 
solely  upon  admissions  by  the  pleadings,  nor  except  upon  hear- 
ing before  the  court  in  open  session. 

Sec.  6.  After  divorce,  either  party  may  marry  again,  but  in 
case  where  notice  has  been  given  by  publication  only,  and  the 
defendant  has  not  appeared,  no  decree  or  judgment  for  divorce 
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shall  become  final  or  operative  until  six  months  after  hearing 
and  decision. 

Sec.  7.  Wherever  the  word  "divorce"  occurs  in  this  act,  it 
shall  be  deemed  to  mean  divorce  from  the  bonds  of  marriage. 

Sec.  8.  All  acts  and  parts  of  acts  inconsistent  herewith  are 
hereby  repealed. 
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CONSTITUTION  AND   BY-LAWS  OF  THE  GEORGIA  BAR 

ASSOCIATION. 


CONSTITUTION. 


ARTICLE  I. 


The  object  of  this  Association  shall  be  to  advaDce  the  science  of  juris- 
prudence, promote  the  administration  of  justice  throughout  the  State, 
uphold  the  honor  of  the  profession  of  the  law,  and  establish  cordial  in- 
tercourse among  the  members  of  the  bar  of  Georgia.  This  Association 
«hall  be  known  as  The  Georgia  Bar  Association. 

ARTICLE  II. 

Any  person  shall  be  eligible  to  membership  in  this  Association  who 
«hall  be  a  member  of  the  bar  of  this  State  in  good  standing,  and  who 
«hall  also  be  nominated  as  hereinafter  provided.  The  judges  of  the 
Supreme,  Superior  and  City  Courts  of  this  State,  and  the  judges  of  the 
Federal  Courts  in  this  State,  shall,  so  long  as  they  remain  in  oiBoe,  be 
honorary  members  of  this  Association,  with  all  the  rights  and  privileges 
of  regular  members,  and  without  liability  for  the  payment  of  dues. 

ARTICLE  III. 

The  officers  of  this  Association  shall  consist  of  one  President,  five 
Vice-Presidents,  a  Secretary,  a  Treasurer,  an  Executive  Committee,  to 
he  composed  of  the  President,  Secretary  and  Treasurer,  together  with 
four  members  to  be  chosen  by  the  Association,  one  of  whom  shall  be 
Chairman  of  the  committee.  Each  of  these  officers  shall  be  elected  at 
each  annual  meeting  for  the  year  ensuing,  but  the  same  person  shall 
not  be  elected  President  two  years  in  succession.  All  such  elections 
-shall  be  by  ballot.  The  officers  elected  shall  hold  office  until  their  suc- 
cessors are  elected  and  qualified  according  to  the  Constitution  and  By- 
laws. 

ARTICLE  IV. 

At  the  meetings  of  the  Association  all  elections  to  membership  shall 
be  by  the  Association,  upon  recommendation  of  the  Executive  Commit- 
tee. All  elections  for  membership  shall  be  by  ballot,  and  several  nomi- 
nees, if  from  the  same  county,  may  be  voted  for  upon  the  same  bal- 
lot, and  in  such  case,  placing  the  word  "  no"  against  any  name  or  names 
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upon  the  ticket,  shall  be  deemed  a  negative  vote  against  such  name  or 
names,  and  against  those  only.  Five  negative  votes  shall  suffice  to  de- 
feat any  election  for  membership.  Except  during  the  meetings  of  the 
Association,  the  Executive  Committee  shall  have  full  power  to  admit 
applicants  to  become  members  of  this  Association. 

ARTICLE  V. 

Each  member  shall  pay  five  dollars  to  the  Treasurer  as  annual  dues, 
in  advance,  and  no  person  shall  be  qualified  to  exercise  any  privileges 
of  membership  who  is  in  default.  Such  dues  shall  be  payable  and  pay- 
ment thereof  enforced,  as  may  be  provided  by  the  By-laws.  Members 
shall  be  entitled  to  receive  all  publications  of  the  Association  free  of 
charge. 

ARTICLE  VI. 

By-laws  may  be  adopted  at  any  annual  meeting  of  the  Association  by 
a  majority  of  the  members  present. 

ARTICLE  VII. 

The  following  committees  shall  be  annually  appointed  by  the  Presi- 
dent for  the  year  ensuing,  and  shall  consist  of  ^yb  members  ea  -h : 

1.  On  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure. 
8.  On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  Grievances. 

5.  On  Memorials. 

6.  On  Federal  Legislation. 

7.  On  Interstate  Law. 

8.  On  Legal  Ethics. 

9.  On  Reception. 

A  majority  of  the  members  of  any  committee,  who  may  be  present  at 
any  meeting  of  such  committee,  shall  constitute  a  quorum  for  the  pur- 
pose of  such  meeting.  Vacancies  in  any  office  provided  for  by  this  Con- 
stitution shall  be  filled  by  appointment  by  the  President,  and  the  ap- 
pointee shall  hold  office  until  the  next  meeting  of  the  Association. 

ARTICLE  VIII. 

The  Executive  Committee  shall  perform  such  dutiesasmay  be  assigned 
to  it  by  the  President,  or  may  be  defined  by  the  By-laws,  except  as  here- 
in otherwise  directed. 

ARTICLE  IX. 

This  Association  shall  meet  annually,  at  such  time  and  place  as  the 
Executive  Committee  may  select,  and  those  present  at  such  meeting 
shall  constitute  a  quorum.  The  Executive  Committee  shall  require 
thirty  days'  notice  of  the  time  and  place  of  meeting  by  publication  in  a 
public  newspaper  to  be  given,  which  publication  shall  be  made  by  the 
Secretary. 
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ARTICLE  X. 

The  Constitution  may  be  altered  or  amended  by  a  vote  of  three- 
fourths  of  the  members  present  at  any  annual  meeting,  but  no  such 
change  shall  be  made  at  any  meeting  at  which  less  than  thirty  members 
are  present. 

ARTICLE  XI. 

Any  member  of  the  Association  may  be  suspended  or  expelled  for 
misconduct  in  his  relations  to  this  Association,  or  in  his  profession,  on 
conviction  thereof,  in  such  manner  as  may  be  provided  by  the  By-laws. 

ARTICLE  XII. 

This  Constitution  shall  go  into  immediate  effect.  This  Association 
shall  be  incorported  under  the  laws  of  the  State  of  Georgia  as  soon  as 
practicable,  and  until  such  incorporation  all  money  and  property  of  said 
Association  shall  be  vested  in  the  President  and  Treasurer,  as  trustees 
thereof,  who  shall  pay  over  and  deliver  the  same  to  said  corporation  as 
its  property,  as  soon  as  the  corporation  is  created  by  law.* 

*  The  charter  was  duly  obtained.    See  First  Report,  page  16. 
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I. 

The  President  shall  preside  at  all  meetiogs  of  the  Association,  and  in 
case  of  his  absence  one  of  the  Vice-Presidents  shall  preside.  He  shall 
open  each  meeting  with  an  annual  address. 

II. 

The  Secretary  shall  keep  a  record  of  all  meetings  of  the  Association, 
and  of  all  other  matters  of  which  a  record  shall  be  deemed  advisable  by 
the  Association,  and  shall  conduct  the  correspondence  of  the  Associa- 
tion with  the  concurrence  of  the  President.  He  shall  notify  the  officers 
and  members  of  their  elections,  and  shall  keep  a  roll  of  the  members, 
and  shall  issue  notices  of  all  meetings.  His  salary  shall  be  $200  per 
annum. 

III. 

The  Treasurer  shall  collect  and,  under  the  direction  of  the  Executive 
Committee,  disburse  all  funds  of  the  Association ;  he  shall  report  annu- 
ally, and  oftener  if  required ;  he  shall  keep  regular  accounts,  which 
shall  at  all  times  be  open  to  inspection  of  the  members  of  the  Associa- 
tion. His  accounts  shall  be  audited  by  the  Executive  Committee. 
Before  discharging  any  of  the  duties  of  this  office  he  shall  execute  a 
bond,  with  good  and  sufficient  security,  to  be  approved  by  the  President, 
payable  to  the  President  and  his  successors  in  office,  in  the  sum  of  five 
thousand  dollars,  for  the  use  of  the  Association,  and  conditioned  that 
he  will  well  and  faithfully  perform  the  duties  of  his  office  so  long  as  he 
discharges  any  of  the  duties  thereof.  His  salary  shall  be  $100  per 
annum . 

IV. 

The  Executive  Committee  shall  meet  upon  the  call  of  the  Chairman. 
They  shall  have  power  to  arrange  the  program  for  the  annual  meetings, 
and  to  make  such  regulations,  not  inconsistent  with  the  Constitution 
and  By-laws,  as  shall  be  necessary  for  the  protection  of  the  property  of 
the  Association,  and  for  the  preservation  of  good  order  in  the  conduct 
of  its  affairs.  They  shall  keep  a  record  of  their  proceedings,  which  shall 
be  read  at  the  ensuing  meeting  of  the  Association ;  and  it  shall  be  their 
duty  to  present  business  for  the  Association.  They  shall  examine  and 
report  upon  all  matters  proposed  to  be  published  by  the  authority  of  the 
Association,  and  attend  to  the  publication  and  distribution  of  the  same. 
They  shall  have  the  power  to  make  the  Association  liable  for  any  debt 

(812) 


Digitized  by 


Google 


BY-LAWS.  313 

amounting  to  not  more  than  half  of  the  amount  in  the  Treasurer's 
hands  in  cash,  and  not  subject  to  prior  liabilities.  They  shall  perform 
such  other  duties  as  are  required  of  them  by  the  Constitution,  or  as 
may  be  assigned  to  them  by  the  President. 


At  each  annual,  stated  or  adjburned  meeting  of  the  Association,  the 
Order  of  Business  shall  be  as  follows : 

1.  Beading  minutes  of  preceding  meeting. 

2.  Address  of  the  President. 

3.  Report  of  Treasurer. 

4.  Report  of  Executive  Committee. 

5.  Elections,  if  any,  to  membership. 

6.  Report  of  other  committees. 

7.  Report  of  special  committees. 

8.  Election  of  officers  and  appointment  of  committees. 

9.  Miscellaneous  business. 

This  Order  of  Business  may  be  changed  by  a  vqte  of  a  majority  of  the 
members  present. 

The  parliamentary  rules  and  orders  contained  in  Oushing's  Manual, 
except  as  otherwise  herein  provided,  shall  govern  all  meetings  of  the 
Association. 

VI. 

If  any  person  elected  does  not,  within  one  month  after  notice  of  his 
election,  signify  his  acceptance  of  membership  by  letter  to  the  Secretary 
to  that  effect,  and  by  payment  of  his  annual  dues,  he  shall  be  deemed 
to  have  declined  to  become  a  member. 

VII. 

In  pursuance  of  Article  VII.  of  the  Constitution,  there  shall  be  the 
the  following  standing  committees : 

1.  A  Committee  on  Jurisprudence  and  Law  Reform,  who  shall  be 
charged  with  the  duty  of  attention  to  all  proposed  changes  in  the  law, 
uid  of  recommending  such  as,  in  their  opinion,  may  be  entitled  to  the 
favorable  consideration  of  the  Association. 

2.  A  Committee  on  Judicial  Administration  and  Remedial  Procedure, 
who  shall  be  charged  with  the  duty  of  the  observation  of  the  working  of 
our  judicial  system,  the  collection  of  information,  the  entertaining  and 
examination  of  projects  for  a  change  or  reform  in  the  system,  and  of 
recommending  from  time  to  time  to  the  Association  such  action  as  they 
may  deem  expedient.  Both  of  the  foregoing  committees  shall  invite 
BUgiKestions  on  the  topics  confided  to  their  charge  from  all  the 
members  of  the  Association,  and,  if  they  see  fit,  from  all  the  lawyers 
of  the  State ;  and  where  their  report  recommends  changes  in  legislation, 
the  Association  may  appoint  either  the  same  or  other  committees  to 
bring  such  matters  properly  to  the  attention  of  the  General  Assembly. 

3.  A  Committee  on  Legal  Education  and  Admission  to  the  Bar,  who 
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shall  be  charged  with  the  duty  of  examining  and  reporting  what  changes 
it  is  expedient  to  propose  in  the  system  and  mode  of  legal  education 
and  of  admission  to  the  practice  of  the  profession  in  the  State  of 
Georgia. 

It  shall  be  the  duty  of  the  foregoing  standing  committees  to  consider 
the  suggestions  made  in  each  address  and  paper  presented  at  each 
annual  meeting  of  the  Association,  which  fall  within  the  scope  of  the 
topics  confided  to  said  committees,  and  to  report  thereon  at  the  next 
annual  meeting. 

4.  A  Committee  on  Grievances,  who  shall  be  charged  with  the  hearing 
of  all  complaints  which  may  be  made  in  matters  affecting  the  interest 
of  the  legal  profession,  or  the  professional  conduct  of  any  member  of 
this  bar,  and  the  administration  of  justice,  and  to  report  the  same  to 
the  Association  with  such  recommendation  as  they  may  deem  advisable ; 
and  said  committee  shall,  in  behalf  of  the  Association,  institute  and 
carry  on  such  proceedings  against  such  offenders,  and  to  such  extent 
as  the  Association  may  order,  the  cost  of  such  proceedings  to  be  paid  by 
the  Executive  Committee  out  of  moneys  subject  to  be  appropriated  by 
them. 

5.  A  Committee  on  Memorials,  who  shall  prepare  and  furnish  to  the 
Secretary  brief,  appropriate  notices  of  members  who  have  died  during 
the  year  preceding  each  annual  meeting ;  such  notices  not  to  exceed  one 
page  of  printed  matter,  and  to  be  published  in  the  annual  report.  They 
shall  also  prepare  or  secure  annually  at  least  one  biographical  sketch  of 
some  member  of  the  bench  or  bar  of  Georgia,  now  deceased,  having 
special  reference  to  his  professional  career,  and  have  the  same  presented 
at  the  annual  meeting ;  and,  wherever  practicable,  they  shall  secure  a 
a  stee]  engraving  or  other  suitable  picture  of  the  subject  of  the  sketch 
to  be  inserted  in  the  published  proceedings. 

6.  A  Committee  on  Federal  Legislation,  who  shall  be  charged  with 
the  duty  of  examining  and  reporting  upon  such  Federal  legislation 
proposed  or  enacted,  as  may  be  of  interest  to  the  legal  profession,  and 
especially  such  as  affects  the  Federal  judicial  system,  and  procedure 
and  practice  in  the  Federal  courts. 

7.  A  0  )mmittee  on  Interstate  Law,  who  shall  be  chargad  with  the 
duty  of  bringing  to  the  attention  of  the  Association  such  action  as 
shall  be  proposed  by  the  American  Bar  Association,  looking  to  the  pro- 
motion of  greater  uniformity  in  the  laws  of  the  several  States  on  sub* 
jects  of  common  interest ;  and  of  suggesting  propositions  looking  to  the 
same  end,  and,  where  such  action  is  favored  by  the  Association,  to 
bring  the  same  to  the  attention  of  the  General  Assembly,  and  to  endeavor 
to  secure  the  adoption  of  the  legislation  so  recommended. 

8.  A  Committee  on  Legal  Ethics,  who  shall  be  charged  with  the  duty 
of  reducing  to  the  form  of  rules  or  canons  the  principles  of  ethics  regu- 
lating the  relations  of  lawyers  to  the  courts,  the  public,  their  clients 
and  each  other ;  with  the  further  duty  of  taking  such  action  as  they 
may  deem  l)e8t,  in  case  any  departures  from  these  principles  by  mem- 
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bers  oftfae  bar  of  the  State  come  to  their  notice  or  are  brought  to  their 
attention. 

9.  A  Oommittee  on  Reception,  who  shall  be  charged  with  the  duty,  at 
all  meetings  of  the  Association,  of  promoting  social  intercourse  and 
fraternity  among  the  members,  to  the  end  that  every  member  attend- 
ing shall  become  personally  acquainted  with  every  other  member. 

VIII. 

£ach  of  the  standing  committees  shall  consist  of  five  members,  and 
«hall  be  appointed  annually  by  the  President  of  the  Association,  and  a 
iist  thereof,  and  of  all  special  committees,  transmitted  to  the  Secretary 
within  thirty  days  from  each  annual  meeting,  and  shall  continue  in 
office  until  the  annual  meeting  of  the  Association  next  after  their  ap- 
pointment, and  until  their  successors  are  appointed,  with  the  power  to 
adopt  rules  for  their  own  government,  not  inconsistent  with  the  Consti- 
tution or  these  By-laws.  The  Secretary  shall,  within  thirty  days  after 
receipt  thereof  from  the  President,  notify  each  committeeman,  giving 
full  list  of  his  committee.  Any  standing  committee  of  the  Association 
may,  by  rule,  provide  that  three  successive  absences  from  the  meetings 
of  the  committee,  unexcused,  shall  be  deemed  a  resignation  by  the 
member  so  absent  of  his  place  upon  the  committee.  Any  standing  com- 
mittee of  the  Association  may,  by  rule,  impose  upon  its  members  a  fine 
for  non-attendance,  and  may  provide  for  the  disposition  of  the  fines  col- 
lected under  such  a  rule.* 

IX. 

Whenever  any  complaint  shall  be  preferred  against  a  member  of  the 
Association  for  misconduct  in  his  relation  to  this  Association,  or  in  his 
profession,  the  member  or  members  preferring  such  complaint  shall 
present  it  to  the  Committee  on  Grievances,  in  writing,  and  subscribed 
by  him  or  them,  plainly  stating  the  matter  complained  of,  with  particu- 
lars of  time,  place  and  circumstances. 

The  committee  shall  thereupon  examine  the  complaint,  and  if  they 
are  of  the  opinion  that  the  matters  therein  alleged  are  of  sufficient  im- 
portance, shall  cause  a  copy  of  the  complaint,  together  with  a  notice  of 
not  less  than  five  days  of  the  time  and  place  when  the  committee  will 
meet  for  the  consideration  thereof,  to  be  served  on  the  member  com- 
plained of,  either  personally  or  by  leaving  the  same  at  his  place  of  busi- 
ness during  o£9ce  hours,  properly  addressed  to  him. 

If  after  hearing  his  explanation,  the  committee  shall  deem  it  proper 
that  there  shall  be  a  trial  of  the  charge,  they  shall  cause  a  similar  notice 
■of  five  days  of  the  time  and  place  of  trial  to  be  served  on  the  party  com- 
plained of.    The  mode  of  procedure  upon  the  trial  of  such  complaint 


♦As  to  payment  of  expenses  of  committees,  se©  Report  for  1885-88,  page  70.  As  to 
printing  committee  reports  in  advance  of  the  annual  meetings,  see  Report  for  1886-87» 
page«. 


Digitized  by 


Google 


316  18   GEORGIA   BAB  AS80CIATI0H. 

shall  conform  as  near  as  may  be  to  the  provisions  of  $^420  to  4S4  of  che 
Code,  inclusive.* 

X. 

Nominations  of  candidates  to  fill  the  respective  ofiices  may  be  made  at 
the  time  of  election  by  any  member,  and  as  many  candidates  may  be 
nominated  for  each  ofSce  as  members  may  wish  to  name,  but  all  elec- 
tions, whether  to  office  or  to  membership,  must  be  by  ballot.  A  major- 
ity of  the  votes  cast  shall  be  sufficient  to  elect  to  office :  but  five  nega- 
tive votes  shall  be  sufficient  to  defeat  an  election  to  membership. 

XI. 

All  vacancies  in  any  office  or  committee  of  this  Association  shall  be 
filled  by  appointment  of  the  President,  and  the  person  thus  appointed 
shall  hold  for  the  unexpired  term  of  his  predecessor ;  but  if  a  vacancy 
occur  in  the  office  of  President  it  shall  be  filled  by  the  Association  at  its 
first  stated  meeting  occurring  more  than  ten  days  after  the  happening 
of  such  vacancy,  and  the  person  elected  shall  hold  office  for  the  unex- 
pired term  of  his  predecessor. 

XII. 

All  annual  dues  of  this  Association  shall  be  paid  in  advance  by  each 
member  upon  his  election,  and  on  or  before  May  1st  for  each  year 
during  membership,  and  any  member  failing  to  pay  his  annual  dues  in 
such  manner  shall  be  in  default,  and  upon  the  order  of  the  President, 
the  Secretary  shall  strike  the  name  of  such  member  from  the  roll  of 
membership,  and  such  member  shall  not  be  reinstated  unless,  for  good 
cause  shown,  the  President  shall  excuse  such  default,  in  which  last 
event  the  name  of  such  member  shall,  upon  the  order  of  the  President, 
be  restored  by  the  Secretary  to  the  roll  of  membership.  The  Treasurer 
shall  on  the  15th  day  of  April  of  each  year  inform  each  member  of  the 
Association  that  on  the  first  day  of  May  next  the  Treasurer  will  draw  at 
sight  on  said  member  for  the  amount  due  to  the  Association,  and  on  the 
first  day  of  May  the  Treasurer  shall  so  draw  for  such  dues  upon  each 
and  every  member  of  the  Association  who  may  at  that  time  be  indebted 
to  the  Association. 

XIII. 

These  By-laws  may  be  amended  at  any  stated,  adjourned  or  annual, 
meeting  of  the  Association  by  a  majority  vote  of  those  present. 

XIV. 

Any  officer  may  resign  at  any  time,  upon  settling  his  accounts  with 
the  Association.  A  member  may  resign  at  any  time  upon  the  payment 
of  all  dues  to  the  Association,  and  from  the  date  of  the  receipt  by  the 

*  The  citation  is  to  the  Code  of  1882.  In  Civil  Code  of  1896,  the  Bectlons  are  4431  to  444fr 
indueive. 
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Secretary  of  a  notice  of  resignation,  with  an  -  endorsement  thereon  by 
the  Treasurer  that  all  dues  have  been  paid  as  above  provided,  the  person 
giving  such  notice  shall  cease  to  be  a  member  of  the  Association. 

XV. 

The  Association  shall  hold  its  annual  meeting  each  year  at  such  time 
and  place  as  may  be  fixed  by  the  Executive  Committee,  and  by  the 
direction  of  the  Executive  Committee  the  Secretary  shall  give  notice  of 
the  time  and  place  of  such  annual  meeting  by  publication  in  a  public 
newspaper  for  thirty  days.  If  the  President  and  Executive  Committee 
shall  determine  that  it  is  necessary  for  said  Association  to  hold  any 
other  meeting  during  the  year,  the  same  shall  be  held  at  such  time  and 
place  as  the  President  and  Executive  Committee  may  fix,  and  upon 
twenty  days'  notice  of  such  time  and  place,  to  be  given  by  the  Secretary,, 
by  publication  in  a  public  newspaper,  and  the  Secretary  shall  give  thi& 
notice  upon  the  order  of  the  President. 

XVI. 

No  resolution  complimentary  to  any  ofiicer  or  member  shall  be  enter- 
tained. 

XVII. 

All  addresses,  esfrays  and  other  papersi  read  at  the  meetings  of  the 
Association,  shall  be  transmitted  to  the  Secretary  within  thirty  days 
from  the  adjournment  of  the  annual  meeting,  and  if  not  so  furnished, 
the  Executive  Committee  shall  proceed  to  publish  the  proceedings 
without  such  papers. 

XVIII. 

There  shall  be  a  standing  committee  consisting  of  three  members,  to 
be  appointed  by  the  President  during  the  session  of  the  Association. 
This  committee  shall  be  known  as  the  Committee  on  Legislation,  and  it» 
duty  shall  be  to  prepare  for  legislative  action  such  matters  requiring 
legislation  as  may  have  received  the  approval  of  the  Association.  It 
shall  further  be  the  duty  of  such  committee  to  make  due  presentation 
of  such  proposed  legislation  to  the  appropriate  legislative  committees 
or  bodies. 
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OFFICERS  AND  COMMITTEES  OF  THE 
GEORGIA  BAR  ASSOCIATION. 

FOR  J90J-J902. 


Pfesident* 
CHARLTON  E.  BATTLE.  Columbus. 

Vice-Presidents, 

First — Burton  Sbmth Atlanta 

Hecond — Peter  W.  Meldrim SavanDah 

Third— A.  P.  Persons - Talbotton 

Fourth — ^T.  W.  Hardwick Sandersville 

Fifth— W.    C.    BuNN Cedartown 

Secretary*  Treasuicn 

Oryille  a.  Park,  Macon.  Z.  D.  Harrison,  Atlanta. 

EXECUTIVE  COB«MITTEE. 

Alexander  R.  Lawton,    Chairman Savannah 

Lloyd  Cleveland -.Griffin 

T.   A.  Hammond ' Atlanta 

J.  R.  Terrell Greenville 

Reuben  R.Arnold Atlanta 

The  President,  the  Secretary  and  the  Treasurer  ex  officio, 

STANDING   COMMITTEES. 

On  Jufisprodence  and  Law  Reform* 

J.  Hansell  Merrill,  Chairman Thomasville 

Hamilton  MeWhorter Lexington 

H.  C.   Peeples Atlanta 

H.  E.  W.  Palmer AUanta 

C.   A.  Turner Macon 
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On  Jtfdidal  Adminht ration  and  Remedial  Procedtsne. 

Bylvanus  Morris,  Chairman Athens 

M.  A.  O'Byme Savannah 

F.  H.  Miller Augu«u 

J.  C.  C.  Black AuguBtt 

H.  H.  Perry Gaineaville 

On  Legal  Edtication  and  Admlnlon  to  tlie  Bar. 

Spencer  R.  Atkinson,  Chairman — Atlanta 

T.   J.   Chappell Columbus 

R.  B.  Russell 1. Winder 

M.  J.  Pearsall Moultrie 

Morris  Brandon Atlanta 

On  Grievance!* 

John  D.  Little,  Chairman Columbus 

John  M.  Slaton -_ Atlanta 

P.  H.  Brewster Atlanta 

L.  Z.  Rosser 1 .Atlanta 

A.  R.  Lawton - Savannah 

On  Memorials. 

J.  L.  Hopkins,  Chairman Atlanta 

Z.  D.Harrison — Atlanta 

Orville  A,  Park Macon 

J.  C.  McDonald Waycroes 

F.  D.  Peabody Columbus 

On  Federal  Legislation. 

Thomas  6.  Lawson,  Chairman * Eatonton 

T.  R.  Jones Dalton 

J.   L.  Tye Atlanto 

Roland  Ellis Macon 

T.  A.    Hammond Atlanta 

On  Interstate  Law. 

Peter  W.  Meldrim,  Chairman Savannah 

T.  M.Cunningham,  Jr Savannah 

W.  A.  Wimbish Columbus 

Marion  W.  Harris Macon 

A.  P.  Persons Talbotton 
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On  Legal  Elhlci. 

Joseph  R.  Lamar,  Chairman Augusta 

Irvin  Alexander Augusta 

Albert  Howell,  Jr Atlanta 

W.  G.  Charlton - Savannah 

Clem.  P.  Steed ...Macon 

OnReccptloiu 

H.  H.  Revill,  Chairman Greenville 

T.   J.   Chappell Columbus 

J.   B.  Bumside Hamilton 

Eugene  R.  Black Atlanta 

Shepard   Bryan Atlanta 

On  Legislation* 

Washington  Dessau,   Chairman Macon 

J.  R.  Lamar Augusta 

A.    C.  King Atlanta 

Delegates  to  American  Bar  Anociation. 

Samuel  Lumpkin — Atlanta 

Roland  Ellis Macon 

J.  H.  Merrill Thomasville 
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OFFICERS 


OF 


THE  GEORGIA  BAR  ASSOCIATION 

FOR  PAST  TERMS. 


President. 
L.  N.  WHITTLE. 

Vtce-Presidents. 
1 — Charles  C.  Jones,  Jr.  3 — M.  H.  Blandford. 

2  —Henry  Jackson.  4 — Pope  Barrow. 

5 — George  A.  Mercer. 

Secretary  and  Treasurer— W.  B.  Hill. 


}8d4-a5. 


Presklent. 
WILLIAM  M.  REESE. 

Vice-Presidents. 
1 — F.  H.  Miller.  3— W.  S.  Basinger. 

2 — L.  F.  Garrard.  4 — W.  M.  Hammond. 

5— H.  P.  Bell. 

Secretary.  Treasurer. 

W.  B.  Hill.  S.  Barnett,  Jr. 

(^23) 

Digitized  by  VjOOQIC 


324 


18    GEORGIA    BAR   ASSOCIATION. 


1 — P.  L.  Mynatt. 
2— W.  A.  Little. 

Secretary. 
W.  B.  Hill. 


President. 
JOS.  B.  CUMMING. 

Vice-PreMents. 

S—J.  M.  Pacb. 
4— W.  H.  Dabnby. 

5 — F.  G.  DuBlGNON. 

Treasurer. 
S.  Barnbtt,  Jb. 


IWM. 


1— N.  J.  Hammond. 
2 — W.  A.  Little. 

Secretary. 
W.  B.  Hill. 


President. 
CLIFFORD  ANDERSON. 

Vice-Presidents. 

3— A.  S.  Ekwin. 
4 — A.  H.  Hansell. 
5— J.  C.  C.  Black. 

Treasurer. 
ti.  Barnett,  Jr. 


)887-88. 


1 — Geo.  a.  Mercer. 
2 — Pope  Barrow. 

Secretary. 
J.  H.  Lumpkin. 


President. 
WALTER  B.  HILL. 

Vice-Presidents. 

3 — I.  E.  Shumate. 
4— B.  P.  HoLus. 
5 — E.  N.  Broyles. 

Treasurer. 
8.  Barnett,  Jr. 
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1— J.  C.  C.  Black. 
ti— A.  8.  Clay. 

Secretary. 
John  W.  Akin. 


President 
MARSHALL  J.  CLARKE. 

Vice  Presidents. 

3— C.  C.  KiBBEE. 

4 — A.  T.  McIntyre,  Jr. 

Treasurer, 
8.  Barnett,  Jr. 


J889-90, 


1— W.  Dessau. 
2 — PoFE  Barrow. 

Secretary. 
John  W.  Akin. 


President. 
GEORGE  A.  MERCER. 

VicePreaidenis. 

3-^OHN  L.  Hopkins. 
4 — 8.  R.  Atkinson. 


Treasurer. 
8.  Barnett,  Jr. 


J890-9J. 


President. 
FRANK  H.  MHiLER. 

Vice-Presidents. 
1— M.  J.  Clarke.  3— P.  W.  Meldrim. 

2— C.  N.  Peatherston.  4 — M.  P.  Reese. 

5— George  D.  Thomas. 

Treasurer. 


Secretary. 
John  W.  Akin. 

21  gb 


Z.  D.  Harrison. 
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1 — A.  O.  Bacon. 
2 — John  I.  Hall. 

Secretary. 
John  W.  Akin. 


President. 
JOHN  PEABODY. 

Vice-Presidenis. 

3— M.  P.  Reese. 
4 — John  W.  Park. 
5 — W.  H.  Fleming. 

Treasurer. 
Z.  D.  Harrison. 


1 — John  W.  Park. 
2— W.  M.  Hammond. 

Secretary. 
John  W.  Akin. 


J892-^3* 

President. 
W.  DESSAU. 

Vice-Presidents. 

3— M.  P.  Reese 
4 — W.  H.  Fleming. 


Treasurer. 
Z.  D.  Harrison- 


J893-W. 


President. 
LOGAN  E.  BLECKLEY. 

Vice-Presidents. 
1 — W.  H.  Fleming.  3— H.  R.  Goetchius. 

2 — C.  N.  Featherston.  4 — A.  H.  MacDonell. 

5— C.  C.  Smith. 
Secretary.  Treasurer. 

John  W.  Akin.  Z.  D.  Harrisox. 
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1 — ^George  Hillyer. 
2— L.  C.  Levy. 


Se(r€tary. 
John  W.  Akfn 


President, 

WILLIAM  H.  FLEMING. 

Vice-PremdefiiU, 

3 — w.  G.  Charlton. 
4 — Jno.  H.  Martin. 
5 — C.  A.  Turner. 

Treasurer. 
Z.  D.  Harrison. 


1— Pope  Barrow. 
2— Burton  Smith. 

Serretanj, 
John  W.  Akin. 


J895-96. 

FreMdent. 
JOHN  W.  PARK. 

Vire-Pref<idnitf*. 

3— F.  D.  Peabody. 
4— C.  C.  Smith. 
5 — H.  McWhorter. 


Treasurer, 
Z.  D.  Harrison. 


J896-97. 


Prciildent. 
HENRY  R.  GOETCHIUS. 


1— H.  McWhorter. 
2— W.  C.  Glbnn. 

Scrretorj/. 
John  W.  Akin. 


Vice-PrexidcntH, 

3 — J.  Render  Terrell. 
4 — A.  H.  MacDonell. 

5— H.  H.  Perry. 

Treai<urrr, 
Z.  D.  Harrison. 
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J897-98. 


PrcMdent. 
JOHN  W.  AKIN. 

Vice  Presidents, 

1— H.  McWhorter.  3 — J.  Carroll  Payne. 

2— L.  C.  Levy.  4— John  P.  DeLacy. 

5 — P.  W.  Meldrim. 
Sex:retary,  Treamrer, 

J.  H.  Blount,  Jr.  Z.  D.  Harribox. 

J89a-99* 


President, 
HAMILTON  McWHORTER. 

Vire^PreMdrntK 
1 — J.  R  Lamar.  3 — Morris  Brandon. 

2 — .1.  Hansell  Merrell.  4 — W.  M.  Henry. 

5 — T.  J.  Chappell. 
Secretary,  Treasurer. 

Orville  a.  Park.  Z.  D.  Harrison. 


J899-J900. 


Prei<ident. 
JOSEPH  R.  LAMAR. 

Vice-  President^, 
1 — H.  \y.  Hill.  3— John  J.  Strickland. 

2— Charlton  E.  Battle.  4— B.  H.  Hiu.. 

5— John  W.  Bennett. 
Serretary.  Treasti  rrr. 

Okville  a.  Park.  Z.  D.  Harrison. 
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J90a-J90J. 


Presideyit 
H.  W.  HILL. 


Vlce-Prea^idents. 
1 — Charlton  E.  Battle.  3 — B.  H.  Hill. 

2— John  C.  Hart.  4— A.  P.  Daley. 

5 — J.   B.  BURNSIDE. 

Secretary,  Treasurer. 

Orville  a.  Park.  Z.  D.  Harrison. 
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l^oll  of  the  Georgia  Bar  Association 

I90I-I90Z 


Honorary  Life  Members.* 


Ex-Chief  Justice  Logan  E.  Blecklej ClarkesviUe 

Major  Charles H.  Smith  ("BUI  Arp") Cartersville 

OhanceUor  Walter  B.  Hill,  LL.D  — Athens 


Honorary  Members^t 


Adams,  John  8.,  Judge  City  Court Dublin 

Bennett,  Joseph  W.,  Judge  Brunswick  Circuit Brunswick 

Bower,  Bjron  B.,  Judge  City  Court Bainbridge 

Brinson,  Edward  L.,  Judge  Augusta  Circuit Waynesboro 

Brown,  W.  P.,  Judge  City  Court Carrollton 

Butt,  W.  B.,  Judge  Chattahoochee  Circuit Columbus 

-Calhoun,  Andrew  E.,  Judge  Criminal  Court Atlanta 

-Candler,  John  S.,  Judge  Stone  Mountain  Circuit Edgewood 

<:;iark,  William  Mt,  Judge  City  Court — Forsyth 

Cobb,  Andrew  J.,  Associate  Justice  Supreme  Court Atlanta 

-Crisp,  Charles  R,  Judge  City  Court Americus 

•Cobb,  Howell,  Judge  City  Court Athens 
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*  See  10  Georgia  Bar  Association,  Page  6. 
+  See  Constitution,  Article  2. 
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Sparks,  J.  D.,   Judge  City  Court Brunswick 

Speer,  Emory,  U.  S.  District  Judge Macon 

Spence,  W.  N.,  Judge  Albany  Circuit Camilla 

Stark,  W.  W.,  Judge  City  Court Harmony  Grove 

Toombs,  William  H.,  Judge  City  Court Washington 

Williams,  J.   S.,  Judge  City  Court Waycross 

Willis,  James  L.,  Judge  City  Court Columbus 


Digitized  by 


Google 


ACTIVE  MEMBERS. 


Abbott,  B.  F Atlanti 

Abbott,  Joe Acworth 

Adams,  S,  B Savannali 

Adamson,  W.  C Carrollton 

Akin,  John  W Cartereville 

Akin,  Paul  F Cartereville 

Alexander,  A.  L ..Savannah 

Alexander,  Irvin Augusta 

Allen,  J.  Y Thomaston 

Alston,  R.  C Atlanto 

Anderson,  C.  L Atlanta 

Arnold,  Reuben. ^ Atlanta 

Arnold,  R.  R Atlanta 

Atkinson,  S.  R ._ AtlanU 

Atkinson,  T.  A LiaGrange 

Bacon,  A.  O Maoon 

Bacon,  W.  W.,  Jr. Albany 

Barnett,  Samuel Atlanta 

Barrett,  W.  H AugusU 

JBayrow,  Pope Savannah 

Bartlett,  A.  L . Brownsville 

Bartlett,  C.  L Macon 

Bass,  C.  L Clarkesville 

Battle,  C.E Columbus 

Baxter,  E.  B Augusta 

JBeck,  Marcus  W Griffin 

Bell,  Geo,  L Atlanta 

Bennett,  Jno.   AV Waycross 

Berner,  Robt.  L Forsyth 

Black,  J.  C.CJ Augusta 

Black,  Eugene  R Atlanta 

Bloodworth,  O.  H.  B Forsyth 

Blue,  W.  F.— Macon 

Boatwright,  F.  G Tifton 

Bowden,  T.  L.- Columbus 

(884) 


Digitized  by 


Google 


ROLL   OF«  ACTIVE   MEMBERS.  335 

Boyd,  J.  D Griffin 

Brand,  C.  H ^ Lawrenoeville 

Brandon,  Morris Atlanta 

Branham,  J --.Rome 

Brantley,  W.  G Brunswick 

Brewster,  P.  H Atlanta 

Brown,  J.  L Atlanta 

Brown,  W.  R Atlanta 

Brooks,  Clyde  L Atlanta 

Bryan,  Shepard Atlanta 

Bunn,  W.  C Cedartown 

Burnside,  J.  B Hamilton 

Burwell,  W.  H Sparta 

Callaway,  P.  E -- Atlanta 

Callaway,  M.  P Macon 

Carson,  A.  A Columbus 

Chappell,  T.  J Columbus 

Charlton,  W.  G Savannah 

Charters,  W.  A -.Dahlonega 

Chisholm,  W.  8 Savannah 

aeveland,  Lloyd Griffin 

Cochran.  A.  E Wayeross 

Cohen,  C.  H Augusta 

Cook,  J.  C Columbus 

Cooper,  Jno.  R «Macon 

Cotten,  J.  A Thomaston 

Crovatt,  A.J Brunswick 

Crump,  S.  A Macon 

Cunningham,  H.  C Savannah 

CunniDgham,  T.  M.,  Jr Savannah 

Daley,  A.  F Wrightsville 

Dasher,  Arthur Macon 

Davis,  A.  H Atlanta 

Davis,  B.  M Macon 

DeLacy,  J.  F-- Eastman 

Dessau,  Washington Macon 

Dorsey,  R,  T Atlanta 

Douglas,  Hamilton Atlanta 

DuBignon,  F.   G Savannah 

Ellis,  Roland Macon 


Digitized  by 


Google 


336  18   GEORGIA   BAR   ASSOCIATION. 

Ellis,  W.D Atlanta 

Erwin,  A.  S Athena 

Erwin,  Marion , Macon 

Erwin,  RG — -12  W.  23d  St.,  New  York 

Evans,  A,    W Sandersville 

Pelder,  T.B.,  Jr Atlanta 

Fleming,  W.H.-- Augusta 

Flint,  J.  J -_ Griffin 

Fort,  Allen Americus 

Foster,  F.  G Madison 

Fouch^,  R.T Rome 

Freeman,  Davis Savannah 

FuUwood,  C.  W Tifton 

Grarrard,  Frank  U Columbos 

Garrard,  L.  F Columbus 

Garrard,  WiUiam Savannah 

Gary,  W.  T— Augusta 

Gerry,  M.  B Macon 

Gilbert,  J.  H Atlanta 

Gilbert,  S.  P Columbus 

Goetchius,  H.  R Columbus 

Goodyear,  C.  P Brunswick 

Gordon,  W.  W.,  Jr— Savannah 

Graham,  E.D™ - McRae 

Graham,  JohnM ^ Atlanta 

Greer,  Arthur West  Point 

Gwyn,  Chas.  R Zebulon 

Hall,  C.  H.,  Jr Macon 

Hall,  H.  A - Newnan 

Hall,  J.  E— Macon 

Hall,  J.  I ___ Macon 

Hammond,  T.  A Atlanta 

Hammond,  W.  H-- Thomasville 

Hammond,  W.  M Thomasville 

Hammond,  W.  R Atlanta 

Hardwick,  T.  W Sandersville 

Harley,  J.  A - Sparta 

Harris,  C.  P Elberton 

Harris,    Marion Macon 

Harrison,  Z.    D Atlanta 


Digitized  by 


Google 


BOLL   OF   ACTIVE   MEMBERS.  337 

Harwell,  Frank LaOrange 

Hatcher,  8.  B Columbus 

Hawkins,  E.  A Americus 

Hill,  B.  H Atlanta 

Hill,  C.  D — - Atlanta 

Hill,  H.    W - —  Greenville 

HUl,  W.  P Atlanta 

Hillyer,  George .-Atlanta 

Hodges,  Robert Macou 

Holmes,   Watkins  C Waycross 

Hopkins,  John  L Atlanta 

Hooper,  F.  A Americus 

Howell,  Albert,  Jr ..Atlanta 

Howell,   W.   8 Greenville 

Hutchins,  N.  L.,  Jr LawrenceviUe 

Irvin,  I.  T Washington 

Jackson,  W.  E '. Augusta 

Jones,  R.  O — Newnan 

Jones,  T.  R Dalton 

Jordan,   R.  C Macon 

Kay,  W.  E Brunswick 

Key,  Jas.    L _'  .Atlanta 

King,  A.  C Atlanta 

King,  Porter Atlanta 

Kontz,  E.  C Atlanta 

Krauss,  D.  W Brunswick 

Lamar,  J.  R Augusta 

Lane,   Andrew  W Macon 

Lawson,  Thos.  G Eatonton 

Lawtob,  A.  R.,  Jr 8avannah 

Leaken,  W.  R 8avannah 

Lester,   R.  E Savannah 

Levy,  L.  C Columbus 

Little,  John  D Columbus 

Longley,  F.  M LaGrange 

Mackall,  W.  W ...Savannah 

Martin,  E.  W Atlanta 

Martin,  J.  H Hawkinsville 

Martin,  Wm.  E.,  Jr Macon 

Mattox,  T.  W Moultrie 


Digitized  by 


Google 


338  18   GEOBOIA   BAR  ASSOCIATION. 

McAlpin,  Henry SavaoDah 

McDaniel,  H.  D Monroe 

McDonald,  J.  C— — Waycroas 

McGill,   Dan Atlanta 

McNeil,  J.  M Cdlumbus 

McWhorter,  H Lexington 

Meadow,  D.  W Danielsville 

Meldrim,  P.  W Savannah 

Merrill,  J.  Hanaell Thomasville 

Meyer,  Alex.  A — .Atlanta 

Miller,    A.    L ^ Macon 

Miller,    B.  S Columbus 

Miller,  F.  H AugusU 

Miller,  W.  K Augusta 

Minis,  A Savannah 

Moon,    E.  T LaGiange 

Morris,  Sylvan  us Athens 

Napier,  George  M Monroe 

Neel,   J.   M Cartersville 

Newman,  Emile Savannah 

O'Byme,  M.  A Savannah 

Orme,  A.  J Atlanta 

Owens,  Geo.  W Savannah 

Pace,  J.  M Covington 

Palmer,  H.  E.  W Atlanta 

Park,  J.    B.,  Jr Greensboro 

Park,  J.    W Greenville 

Park,  O.  A Macon 

Pate,  A.  C ^ — Hawkinsville 

Patty,  H.  M Atlanta 

Payne,  J.  C Atlanta 

Pearsall,  Matt  J . Moultrie 

Peabody,  F.  D Columbus 

Peeples,  H.  B Nashville 

Peeples,  H.  C AtUnta 

Perry,  H.  H Gainesville 

Persons,  A.  P Talbotton 

Polhill,  J.  G Sylvester 

Powell,  A.  G Blakely 

Power,  W.  R MarietU 


Digitized  by 


Google 


ROLL  OF   ACTIVE   MEMBERS.  33^ 

PrestoD,  J.  W — Macou 

Raines,  A.  M .Dawson 

ReviU,  H.  H . Greenville 

Reynolds,  N.  M Augusta 

Roaser,  L.  Z Atlanta 

Rountree,  D.  W Atlanta 

Russell,  A.  H Bainbridge 

Russell,  L.  C Winder 

Rutherford,    Samuel — Forsyth 

Sanders,   J.  H Cedartown 

Sandwich,  M.  H . ThomasDon 

Scales,   F.  L Waynesboro 

Schley,   John  8 » Savannah 

Scruggs,  W.  L Atlanta 

Searcey,  W.  E.  H.,  Jr Griffin 

Sessions,  M.  M Marietta 

Shipp,  Robt.   L Moultrie 

Shumate,  I.  E Dalton 

Simmons,  W.  E Lawrenceville 

Slaton,  John  M Atlanta 

Smith,  A.  W —Atlanta 

Smith,  Burton Atlanta 

Smith,  C.  C Hawkinsville 

Smith,  Hoke Atlanta 

Smith,   Victor Atlanta 

Spalding,   Jack  J--- Atlanta 

Steed,  C.  P Macon 

Steed,  W.E Butler 

Stevens,  Geo.  W .-_ .--Atlanta 

Strickland,  John  J Athens 

Stubbs,  J.  M Dublin 

Sweat,  J.  L Waycross 

Terrell,  J.  M Atlanta 

Terrell,  J.  R Greenville 

Thomas,    L.  W Atlanta 

Thompson,   A.  H LaGrange 

Thomson,  W.  S Atlanta 

Thomson,  W.  S Cordele 

Tipton,   J.   H.— Sylvester 

Tompkins,  H.  B Atlanta 


Digitized  by 


Google 


340  18   GEORGIA    BAB   ASSOCIATION. 

Toomer,  W.  M Waycroe 

IVavis,  J.   L Atlanta 

Turner,  C.  A Macon 

Tye,  John  L Atlanta 

Van  Epps,  Howard Atlanta 

Wade,  P.  L Dablin 

West,  T.  B Macon 

Westmoreland,  T.  P Atlanta 

Whitfield,    Boiling Brunswick 

Wilson,  L.  A Waycroas 

Wimberly,  O.  J Macon 

Wimberly,    Minter Macon 

Wimbish,  W.  A — Columbus 

WooUey,  Yassar Atlanta 

Wooten,  W.  E - Albany 

Yeomans,  M.  J Dawson 

Zahner,  Robert Atlanta 


Digitized  by 


Google 


INDEX. 


A 

Adamson,  W.  C,  Elected  Member 47 

Adjournment  5G 

Admission  to  the  Bar,  Discussion 27-41 

Admission  to  the  Bar,  Report  of  Committee 27 

Address  of  President,  H.  W.  Hill  57 

Alexander,  A.  L.,  Elected  Member 0 

Alexander,  Irwin,  Appointed  on  Committee  on  Legal  Ethics 321 

Alexander,  Irwin,  Paper  by    287 

Alston,  Robert  C,  Elected  Member 6 

Amendment  to  By-Laws 54 

Amendment  to  Constitution  7 

American  Bar  Association,  Delegates  to 52 

Ancillary  Jurisdiction  of  Federal  Courts  of  Equity   138 

Arnold,  R.  R.,  Elected  Member  of  Executive  Committee 49 

Arnold,  R.  R.,  Paper  by 114 

Arnold,  R.  R.,  Remarks  by  38 

Atkinson,  S.  R.,  Appointed  Chairman  Committee  on  Legal  Education.. 320 

Atkinson,  S.  R.,  Report  Committee  on  Legal  Education  by  27 

Atkinson,   8.   R.,   Remarks  by    41,   27,   24,    9 

B 

Bacon,  W.  W.,  Jr.,   Paper  by !...295 

Battle,  C.  E.,  Remarks  by 21,  20,  19,    8 

Battle,  C.  E.,  Elected  President  49 

Bar  Association,   American,   Delegates  »to   52 

Bible  in  the  Lawyer's  Library,  The  155 

Black,  J.  C.  C,  Remarks  by  16,  15,  11 

Black,  J.  C.  C,  Appointed  on  Committee  on  Judicial  Administration..  .320 

Black,  J.  C.  C,  Paper  by 128 

Black,  B.  R.,  Appointed  on  Committee  on  Reception   321 

Bleckley,  L.  E.,  Congratulations  to  13 

Bleckley,  L.  E.,  Remarks  by   55,  40,  14 

Bleckley,  L.  E.,  Resolutions  by  54 

Blount,  Jas.  H.,  Jr.,   Resolutions  Concerning    25 

Bowden,  T.  L.,  Elected  Member  23 

Boyd,  J.  D.,  Elected  Member 23 

Brandon,  Morris,  Appointed  on  Committee  on  Legal  Education 320 

(841) 


Digitized  by 


Google 


34^  INDEX. 

Brewster,  P.  H.,  Appointed  on  Committee  on  Grievances  32i» 

Bryan,  Shepard,  Appointed  on  Committee  on  Reception  oJl 

Bryan,  Shepard,  Paper  by 17t'. 

Bryan,  Shepard,  Paper  by.  Referred  to  Committee  *i»: 

Bunn,  W.  C,  Elected  Member  r. 

Bunn,   W.   C,   Elected  Fifth  Vice-President    4n 

Bninside,  J.  B.,  Appointed  on  Committee  on  Reception : .  .^11 

By-Laws  3rj 

By-Laws,  Amended :a 

c 

Chappell,  T.  J.,  Appointed  on  Committee  on  Reception  3*^1 

Chappell,  T.  J.,  Appointed  on  Committee  on  Legal  Education 3'-*«» 

Chappell,  T.  J.,  Remarlcs  by ^ 

Charlton,  W.  G.,  Appointed  on  Committee  on  Legal  Ethics  31*1 

Charlton,  W.  G.,  Paper  by   '^U 

Charlton,  W.  G.,  Remarks  by 4J» 

Cleveland,  Lloyd,  Elected  Member  Executive  Committee 41) 

Committee,  Executive,  Report  of  <• 

Committee,  Federal  Legislation,  Report  Called  for   H 

Committee  on  Grievances,  Report  Called  for U 

Committee  on  Interstate  Law,  Report  of Sii' 

Committee  on  Judicial  Administration,  Report  of HX' 

Committee  on  Judicial  Administration,  Report  Acted  on  •' 

Committee  on  Jurisprudence,  Report  Actinl  on  '"V^ 

Committee  on  Jurisprudence,   Report  of   3<i:J 

Committee  on  Legal  Education,  Report  of  -^ 

Committee  on  Legal  Ethics,  Report  of W 

Committee  on  Legislation,  Provided  for   «>* 

Committee  on  Legislation,  Appointed   •'»•'» 

Committee  on  Memorials,  Report;  of   STm 

Committee  on  Nominations,  Appointe<l   *^-i*' 

Committee  on  Nominations,  Report  of  ^^ 

Committees,  List  of   315> 

Constitution  3(^.) 

Constitution,  Amended '» 

Cook,  J.  C,  Elected  Member  -^ 

Correcftlon  of  En*ors  in  Justice  Courts  '^ 

Criticism  of  Courts,  The ^''^ 

Cunningham,  T.  M.,  Jr.,  Appointed  on  Committee  on  Interstate  Law..3*J0 

D 

Defects  in  Justice  Court  Practice,  A.  H.  Russell   282 

Defects  in  Justice  Court  Practice,  E,  T,  Moon  *^^ 

Defects  in  Justice  Court  Practice,  A.  W.  Evaus  SlKi 


Digitized  by 


Google 


INDEX.  343 

I>efects  in  Justice  Court  Practice,  W.  W.  Bacon  295 

Defects  in  Laws  Regulating  Private  Corporations 176 

Delays  and  Technicalities  in  Administration  of  Justice 114 

Delegates  to  American  Bar  Association   52 

Denmark,  B.  A.,  Memorial  of 245 

Dessau,  W.,  Appointed  Chairman  Committee  on  Legislation  55 

Dessau,  W.,  Appointed  Chairman  Nominating  Committee 26 

Dessau,  W.,  Remarks  by   51,  11 

Dessau,  W.,  Resolutions  by   52,  24 

Development  and  Present  Status  of  Law  in  Cuba 255 


Education,  Legal,  Report  of  Committee  27 

Election  of  Members— Discussion  14-23 

Election  of  Offlcei-s 49 

Ellis,  Roland,  Appointed  Delegate  to  American  Bar  Association 52 

Ellis,  Roland,  Appointed  on  Committee  on  Federal  Legislation 320 

Ellis,  Roland,  Appointed  on  Nominating  Committee 26 

Ellis,  Roland,  Paper  by  170 

Ellis,  Roland,  Remarks  by  18,  22 

Ellis,  Roland,  Resolution  by   25 

Ethics,  Legal,  Report  of  Committee  105 

Evans,  A.  W.,  Paper  by  21)2 

Involution  of  American  Citizenship 213 

Executive  Committee,  President  Made  Member  Ex-Officio 7 

Executive  Committee,  Report  of  6 


Federal  Legislation,  Report  Called  for  11 

First  Day's  Proceedings,  Evening  Session   13 

First  Day's  Proceedings,  Morning  Session  51 

Flint,  J.  J.,  Elected  Member 23 


Georgia  Lawyer  as  Viewed  by  a  Woman 197 

Gerry,  M.  B.,  Elected  Member 6 

Goetchius,  H.  R.,  Remarks  by  22 

Greer,  Arthur,  Elected  Member 23 

Grievances,  Report  Called  for   11 

H 

Hammond,  T.  A.,  Appointetl  on  Committee  on  Federal  Legislation  ...320 

Hammond,  T.  A.,  Elected  Member  Executive  Committee 49 

Hammond,  W.  R.,  Remarks  by  39,  23,  15 

Hardwick,  T.  W.,  Elected  Fourth  Vice-President 4^ 


Digiti 


zedbyLiOOgle 


344  INDEX. 

Hardwick,  T.  W.,  Remarks  by  23,  21 

Harris,  M.  W.,  Appelated  on  Committee  on  Interstate  Law 320 

Harris,  M.  W.,  Remarks  by * 51 

Harrison,  Z.  D.,  Appointed  on  Committee  on  Memorials 320 

Harrison,  Z.  D.,  Elected  Treasurer  49 

Harrison,  Z.  D.,  Remarks  by  24.  23,  11 

Harrison,  Z.  D.,  Treasurer,  Report  of 8 

Harwell,  Frank,  Remarks  by  53,  52 

Hill,  H.  W.,  Address  by 57 

Hodges,  Robert,  Elected  Member   ." 6 

Hopkins,  J.  L.,  Appointed  Chairman  Committee  on  Memorials 320 

Howell,  Albert,  Jr.,  Appointed  on  Committee  on  Legal  Ethics 321 

I 

Interstate  Law,  Report  of  Committee 305 

Irvin,  I.  T.,  Elected  Member 23 

J 

Judicial  Administration,  Report  Committee,  Action  on 9 

Judicial  Administration,  Report  of  Committee  on  100 

Jurisprudence  and  Law  Reform,  Report  of  Committee 303 

Jurisprudence,  Report  of  Committee,  Action,  on 50 

Justice  Courts,  Symposium   282 

Justice  Courts— Jurisdiction  and  Practice,  A.  II.  Thompson  298 

Jones,  T.  R.,  Appointed  on  Committee  on  Federal  Legislation 320 

K 

King,  A.  C,  Appointed  on  Committee  on  Legislation 55 

L 

Lamar,  J.  R.,  Appointed  Chairman  Committee  on  Legal  Ethics  321 

Lamar,  J.  R.,  Appointed  on.  Committee  on  Legislation  ^^ 

Lamar,  J.  R.,  Appointed  on  Nominating  Committee 26 

Lamar,  J.  R.,  Remarks  by 32,  30,  22,  21 

Lamar,  L.  Q.  C,  Letter  from  48 

Lamar,  L.  Q.  C,  Paper  by   225 

Lamar,  L.  Q.  C,  Resolution  Concerning 48 

Landmarks  of  the  Law,  President  Hill's  Address  3T 

Law  and  Lawyers,  J.  C.  C.  Black 128 

Lawson,  T.  G.,  Appointed  Chairman  Committee  on  Federal  Liegl8lation.320 

Lawton,  A.  R.,  Appointed  on  Committee  on  Grievances ..320 

Lawton,  A.  R.,  Elected  Chairman  Executive  Committee ^ 

Lawton,  A.  R.,  Remarks  by 54,  ^50,  39,  26,  »!,  1' 

Lawyerless   Court,   A,   W.  G.   Charlton    261 

I^gal  Education,  Members  of  Committee  to  be  Re-appoiA  ted  t .  m  . .  -  ^ 


Digitized  by 


Google 


INDEX.  345 

Legal  Education,  Report  of  Committee   27 

Legal  Ethics,  Report  of  Committee  105 

Ijeglslatlon,  Committtee  on,  Appointed 56 

Legislation  Committee  on  Provided  for 54 

Letter  from  L.  Q.  O.  Lamar  48 

List  of  Members  Present* 5 

List  of  Officers  and  Committees 319 

Little,  J.  D.,  Appointed  Cliairman  Committee  on  Grievances 320 

Longley,  F.  M.,  Remarks  by 35,  34 

Lumpkin,  Samuel,  Delegate  to  American  Bar  Association 52 

M 

McDonald,  J.  C,  Appointed  on  Committee  on  Memorials 320 

McWborter,  H.,  Appointed  on  Committee  on  Jurisprudence  and  Law 

Reform 319 

McWhorter,  H.,  Remarks  by 8,    9 

Medical  Society  Memorial  Report  on.  Referred  to 55 

Meldrlm,  P.  W.,  Appointed  Chairman  Committee  on  Interstate  Law.. 320 

Meldrim,  P.  W.,  Elected  Second  Vice-President 48 

Meldrim,  P.  W.,  Remarks  by 9,  13,  31,  35,  37,  50 

Meldrlm,  P.  W.,  Resolution  by 54 

Members  Elected   23 

Members  Elected  by  Executive  Committee,  List  of 6 

Members  Present,  Llfitt  of 5 

Memorial  Committee,  Report  of  245 

Merrill,  J.  H.,  Appointed  Chairman  Committee  on  Jurisprudence 319 

Merrill,  J.  H.,  Appointed  on  Nominating  Committee  20 

Merrill,  J.  H.,  Paper  by   155 

Merrill,  J.  H.,  Remarks  by 25 

Miller,  F.  H.,  Appointed  on  Committee  on  Judicial  Administration 320 

Miller,  B.  S.,  Remarks  by 37,  38 

Moon,  E.  T.,  Paper  by  289 

Moon,  E.  T.,  Remarks  by  11 

Morris,   Sylvanus,   Appointed   Chairman   Committee  on  Judicial  Ad- 
ministration    '. 320 

Morris,  Slyvanus,  Paper  by,  "Pleading" 248 

N 

New  Members  Elected  47,  26,  23,    6 

Nominating  Committee  Appointed  26 

Nominating  Committee,  Report  of  48 


O'Byme,  M.  A.,  Appointed  on  Committee  on  Judicial  Administration.  .320 
Officers  and  Committees  319 


Digiti 


zedbyLiOOgle 


346  INDEX. 

Officers  Elected  for  1901-1902   49 

Officers  for  Past  Terms  323 

Owens,  G.  W.,  Elected  Member 0 

P 

Palmer,  H.  E.  W.,  Appointed  ou  Committee  on  Jurisprudence 319 

Paper  by  Irvin  Alexander 287 

Paper  by  R.  R.  Arnold  114 

Paper  by  W.  W.  Bacon,  Jr 295 

Paper  by  J.  C.  C.  Black  128 

Paper  by  Shepard  Bryan  176 

Paper  by  W.  G.  Charlton  261 

Paper  by  Roland  Ellis   170 

Paper  by  A.  W.  Evans   292 

Paper  by  L.  Q.  C.  Lamar 225 

Paper  by  J.  H.  Merrill  l.w 

Paper  by  E.  T.  Moon 2*S9 

Paper  by  Sylvanus  Morris 24S 

Paper  by  A.  P.  Persons 271 

Paper  by  A.   H.   Russell 282 

Paper  by  W.  L.  Scruggs 213 

Paper  by  Mrs.  J.  R.  Terrell  '. 197 

Paper  by  A.  H.  Thompson , 29S 

Paper  by  C.  II.  Turner 183 

Paper  by  W.  A.  WImblsh 1:^8 

Park,  O.  A.,  Appointed  on  Connnittoe  on  Memorials 32*1 

Park,  O.  A.  Elected  Secretary 40 

Peabody,  F.  D.,  Appointed  on  Committw  on  Memorials 32«» 

Peabody,  F.  D.,  Remarks  by  1" 

Pearsall,  M.  J.,  Appointed  on  Committee  on  Legal  Education  320 

Peeples  ,  H.  C,  Appointed  on  Committee  on  Jurisprudence 319 

Perry,  H.  H.,  Appointed  on  Committee  on  Judicial  Administration  . .  .320 

Persons,  A.  P.,  Appointed  ou  Committee  on  Interstate  Law 320 

Persons,  A.  P.,  Elected  Third  Vice-President  48 

Persons,  A.  P.,  Paper  by  -71 

"Pleading,"   Sylvanus  Morris    248 

Powell,  A.  G.,  Elected  Member 23 

Proceedings,  Discussion  as  to  Publication  of  ^- 

President's  Address  "^^ 

President  made  Member  Executive  Committee  ^ 

Publication  of  Proceedings,  Discussion 52 

R 

Raines,  A.  M.,  Elected  Member 23 

Report  of  Committee  on  Federal  Legislation  Called  for  H 

^  Committee  on  Interstate  Law 30o 


Digitized  by 


Google 


INDEX.  347 

Report  of  Committee  on  Judicial  Administration  100 

Report  of  Committee  on  Jurisprudence  and  Law  Reform 303 

Report  of  Committee  on  Legal  Education  27 

Report  of  Committee  on  Legal  Ethics 105 

Report  of  Executive  Committee  6 

Report  of  Memorial  Committee   245 

Report  of  Nominating  Committee 305 

Report  of  Treasurer  Submitted   8 

Report  of  Treasurer 99 

ReviU,  H.  II.,  Appointed  Chairman  of  Committee  on  Reception 321 

Rosser,  li.  Z.,  Appointed  on  Committee  on  Grievances  320 

Rountree,  D.   W.,  Elected  Member  0 

Russell,  A.  H.,  Paper  by  282 

Russell,  L.  C,  Elected  Member   20 

Russell,  R.  B.,  Appointed  on  Committee  on  Legal  Education 320 

Rutherford,  Sam'l.,  Elected  Member  6 

s 

Sanders,  J.  H.,  Elected  Member  0 

Scruggs,  W.  L.,  Paper  by  213 

Second  Day*s  Proceedings,  Morning  Session 14 

Second  Day's  Proceedings,  Afternoon  Session  26 

Second  Day's  Proceedings,  Evening  Session  41 

Shannon,  J.  P.,  Memorial  of 240 

Six  Characters  in  the  Trial  of  Causes,  The 183 

Slaton,  J.  M.,  Appointed  on  Committee  on  Grievances 320 

Smith,  Burton,  Elected  First  Vice-President 49 

Smith,  Burton,  Remarlts  by  8,  14,  16,  49 

Smith,  Burton,  Report  of  Executive  Committee,  by 6 

Spalding,  Jack  J.,  Appointed  Delegate  to  American  Bar  Association  . .  52 

Spalding,  Jack  J.,  Remarks  by   38,  37,  17 

Spalding,  Jack  J.,  Resolution  by 15 

Steed,  C.  P.,  Appointed  on  Committee  on  Legal  Ethics  321 

Steed,  W.  E.,  Appointed  on  Nominating  Commltt€»e  2o 

Steed,  W.  E.,  Elected  Member  26 

T 

Terrell,  Mrs.  J.  R.,  Introduced  41 

Terrell,  Mrs.  J.  R.,  Paper  by  197 

Terrell,  Mrs.  J.  R.,  Resolution  of  Thanks  to 54 

Terrell,  J.  R.,  Elected  Member  of  Executive  Committee 49 

Terrell,  J.  M.,  Remarks  by    9,   10,  21 

Third  Day's  Proceedings,  Morning  Session  47 

Thompson.  A.  H.,  Paper  by 298 

Treasurer's  Report  Submitted 8 

Treasurer's  Report,  Itemized  99 


Digitized  by 


Google 


348  tNDEi. 

Travis,  J.  L.,  Elected  Member 23 

Turner,  C.  A.,  Appointed  on  Committee  on  Jurisprudence 319 

Turner,  C.  A.,  I^aper  by  183 

Tye,  J.  L.,  Appointed  on  Committee  on  Federal  Legislation 320 

V 

Van  Epps,  Howard,  Remarks  by 12,  35,  16,  18 

Van  Epps,  Howard,  Report  Committee  on  Legal  Ethics,  by 105 

w 

Wlraberly,   Minter,  Elected  Member    23 

Wlmberly,  Minter,  Remarks  by  43 

Wimblsh,  W.  A.,  Appointed  on  Committee  on  Interstate  Law 320 

Wimblsh,  W.  A.,  Paper  by 138 

Wimblsh,  W.  A.,  Remarks  by 12 


Digitized  by 


Google 


GEORGIA  BAR  ASSOCIATION  REPORTS 
FOR  SALE^ 


One  copy  of  all  the  publications  of  the  Association  is 
mailed  free  of  cost  to  each  member  of  the  Association.  The 
Association  desires  also  to  exchange  its  publications  with  the 
several  Bar  Associations  throughout  the  country.  Extra  copies 
of  the  reports  and  back  numbers  are  sold  at  fifty  cents  a  copy, 
except  those  for  the  years  1884,  '85,  '86  and  '89.  These  are 
sold  at  $1.00  each,  and  only  to  members  of  the  Association. 
The  edition  of  the  1889  report  being  very  nearly  exhausted, 
this  report  will  only  be  sold  with  a  complete  set.  The  complete 
set  of  eighteen  numbers  will  be  sent  ppst-paid  for  $11.00,  or 
the  set  bound  in  full  sheep,  four  volumes  for  $14.00. 

The  Secretary  will  be  glad  to  correspond  with  members  and 
others  in  regard  to  completing  broken  sets. 

Address  all  orders  to  the  Secretary, 

Orville  a.  Park,  Macon,  Ga. 
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GENERAL  MINUTES. 


FIRST  DAY'S  PROCEEDINGS— MORNING  SESSION. 

Warm  Springs,  Ga.,  July  3,  1902. 

The  Association  was  called  to  order  by  President  C.  E. 
Battle  at  10  o'clock  a.m. 

The  President:  The  first  business  in  order  is  the  report 
of  the  Executive  Committee,  Col.  A.  R.  Lawton,  Chair- 
,man. 

Mr.  Lawton:  The  program  has  been  tentatively  ar- 
ranged and  has  been  distributed  to  all  the  members  of  the 
Association  and  copies  are  on  the  Secretary's  desk  if  any 
.  should  desire  them.  The  days  of  the  week  have  all  been 
postponed  one  day;  the  program  as  printed  for  Wednes- 
day becomes  the  program  for  Thursday,  and  as  printed  for 
Thursday,  the  program  for  Friday,  and  so  on.  This  pro- 
gram is  subject  to  change.  A  change  has  already  been 
found  necessary,  and  the  Executive  Committee  therefore 
only  announces  the  program  for  the  day  and  will  take  up 
this  afternoon  the  program  for  subsequent  days.  We 
have  endeavored  to  change  it  as  little  as  might  be  neces- 
sary in  order  to  suit  the  convenience  of  the  Association. 

We  have  first  the  address  of  the  President,  which  will 
be  followed  by  the  formal  report  of  the  Executive  Com- 
mittee, this  being  merely  an  announcement.  Then  the 
election  of  members  and  the  report  of  the  Treasurer. 
Next  on  the  printed  program  is  the  report  of  the  dele- 
gates to  the  American  Bar  Association  by  Mr.  Merrill  of 
Thomasville,  but  he  is  not  here  and  that  feature  for  the 
present  will  have  to  be  omitted.  Also  the  report  of  the 
^Committee  on  Memorials  and  the  review  of  the  work  of 
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the  State  Bar  Associations  for  the  past  year  by  the  Sec^ 
retary.  The  Secretary  will  give  that  review  this  morning 
instead  of  this  evening.  The  report  of  the  Committee  on 
Memorials  will  be  presented  this  evening.  Action  on 
the  memorial  of  the  Medical  Association  on  the  matter 
set  out  on  the  program  will  be  had  this  morning.  There 
will  be  no  afternoon  session  this  day.  The  Association 
will  meet  at  8:30  this  evening,  and  will  then  hear  the 
report  of  the  Committee  on  Memorials,  and  the  address 
of  Walter  B.  Hill,  LL.D.  That  will  complete  the  pro- 
gram for  the  day. 

The  President:  Next  in  order  is  the  address  of  the 
President. 

President  Battle  then  read  his  address.  (See  Appendix 
A.) 

The  President:  Next  is  the  full  report  of  the  Execu- 
tive Committee  by  A.  R.  Lawton,  Chairman. 

Mr.  Lawton:  At  the  conclusion  of  what  I  shall  say  on 
behalf  of  the  Executive  Committee  I  will  get  the  Secre- 
tary to  read  that  part  of  the  report  that  refers  to  member- 
ship,— the  names  of  the  members  elected  to  the  Associa- 
tion during  the  recess  of  the  Association  under  the  pow- 
ers conferred  upon  the  Executive  Committee. 

The  Executive  Committee  has  thought  it  important  to 
call  the  attention  of  the  Association  to  the  fact  that  there 
have  been  a  great  many  matters,  which,  in  the  opinion  of 
the  committee,  are  matters  of  importance,  and  which  at 
any  rate  have  been  the  subject  of  much  intelligent  and 
earnest  labor  on  the  part  of  the  members  of  the  Associa- 
tion and  its  committees,  which  have  been  brought  before 
the  Association  with  special  recommendations,  but  have 
been  allowed  from  the  date  of  their  birth  to  sleep  the 
sleep  of  death.  In  other  words  there  has  been  no  action 
taken  on  subjects  referred  by  the  Association  to  commit- 
tees on  which  those  committees  have  reported  and  which 
reports  contain  recommendations.     The    committee  has^ 


Digitized  by 


Google 


REPORT  OF  EXECUTIVE  COMMITTEE.  T 

undertaken  to  make  no  formal  recommendation  on  this 
matter,  bnt  would  like  to  direct  the  attention  of  the  Asso- 
ciation to  the  fact  that  the  subjects  to  which  I  am  about 
to  call  attention  have  been  brought  before  the  Association 
and  have  not  been  acted  upon.  The  list  does  not  include 
any  of  those  which  have  been  acted  upon  or  a  great  many 
others  which  were  of  much  interest  at  the  time,  but  which 
have  ceased  to  be  of  interest  perhaps. 

Some  of  the  recommendations  have  been  made  more 
than  once  by  different  committees.  The  recommenda- 
tions made  by  the  several  committees  last  year  have  not 
been  included  in  the  list  because  this  committee  has 
taken  steps  to  have  them  all  brought  before  the  present 
session  of  the  Association. 

REOOMMENDATIONS  OF  COMMITTEES  UPON  WHICH  NO 
ACTION  HAS  BEEN  TAKEN  BY  THE  ASSOCIATION. 

REPORT  FOR  1887. 

By  the  Committee  on  Jurisprudence  and  Law  Reform, 
W.  H.  Fleming,  Chairman. 

That  laws  on  the  subject  of  supplementary  proceedings 
against  judgment  debtors  be  enacted. 

REPORT  FOR  1889. 

By  the  Committee  on  Jurisprudence  and  Law  Reform, 
Julius  L.  Brown,  Chairman. 

That  municipal  charters  be  made  uniform  for  cities  of 
the  same  classes  and  be  granted  under  general  laws. 

REPORT  FOR   1892. 

By  the  Committee  on  Judicial  Administration  and 
Remedial  Procedure,  J.  H.  Lumpkin,  Chairman. 

That  when  a  wife  lends  money  to  her  husband  a  state- 
ment of  such  loan,  giving  the  amount,  date  and  terms,  be 
recorded  in  the  Clerk's  office  in  the  same  way  that  mort- 
gages are  recorded. 
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REPORT  roR  1893. 


By  the  Committee  on  Judicial  Administration  and 
Remedial  Procedure,  James  Bishop,  Jr.,  Chairman. 

1st.  That  Court  stenographers  be  paid  fixed  salaries 
instead  of  fees,  and  be  required  to  report  all  cases. 

2d.  That  appearance  terms  be  abolished. 

3d.  That  judges  of  the  Superior  Courts  rotate  from 
circuit  to  circuit  in  holding  courts. 

REPORT  FOR  1894. 

By  the  Committee  on  Jurisprudence  and  Law  Reform, 
George  Hillyer,  Chairman. 

That  the  judges  of  the  Superior  Courts  rotate  from  cir- 
cuit to  circuit. 

REPORT  FOR   1895. 

By  the  Committee  on  Grievances,  Washington  Dessau, 
Chairman. 

That  the  laws  on  the  subject  of  soliciting  suits  against 
corporations  for  damages  be  amended  and  made  more 
stringent,  and  that  such  laws  be  given  in  charge  by  the 
court;  to  the  grand  jury. 

REPORT   FOR   1896, 

By  the  Committee  on  Judicial  Administration  and 
Remedial  Procedure,  George  Hillyer,  Chairman. 

1st.  That  the  Supreme  Court  be  given  the  right  to  enter 
summary  judgment  in  any  case  without  writing  an  opin- 
ion, or  to  discuss  in  the  opinion  only  the  leading  question 
in  the  case. 

2d.  That  the  entire  law  of  incriminating  evidence  be 
revised. 

3d.  That  new  trials  be  granted  upon  oral  motion,  and 
that  a  written  motion  be  required  only  in  the  event  a  bill 
of  exceptions  is  filed. 

4th.  That  the  Supreme  Court  be  given  wide  latitude 
in  granting  or  refusing  new  trials  where  substantial  justice 
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has  been  done,  though  some  errors  may  have  been  com- 
mitted. 

5th.  That  requests  to  charge  be  submitted  and  argued^ 
and  the  decision  upon  such  requests  be  announced  before 
the  argument  to  the  jury  begins. 

6th.  That  the  State,  in  criminal  cases,  be  given  the  right 
to  move  for  a  new  trial  and  to  file  a  bill  of  exceptions  to 
the  Supreme  Court. 

REPORT  FOR   1897. 

By  the  Committee  on  Judicial  Administration  and 
Remedial  Procedure,  R.  T.  Dorsey,  Chairman. 

1st.  Greater  formality,  in  the  conduct  of  courts. 

2d.  Increasing  the  salaries  and  longer  terms  for  the 
judges. 

3d.  That  the  Pleading  Act  be  so  amended  as  to  require 
a  full  statement  of  the  facts  from  the  plaintiff  in  the  peti- 
tion and  the  defendant  in  the  answer,  limiting  the  riglit 
of  amendment  and  requiring  a  trial  only  on  disputed 
facts. 

4th.  That  where  creditors'  bills  are  filed,  and  in  cases  of 
like  character,  creditors  be  permitted  to  prove  their  claims 
by  affidavit  filed  with  the  clerk,  not  requiring  a  formal 
intervention  unless  the  claim  is  disputed. 

5th.  That  the  trial  judge  be  authorized  to  divide  up  an 
equity  cause  so  as  to  submit  different  issues  to  different 
juries. 

6th.  That  answers,  demurrers,  illegalities,  claims  and 
all  other  papers  filed  in  a  cause  be  served  on  the  opposite 
party. 

7th.  That  testimony  may  be  taken  before  a  commissioner 
in  any  county,  irrespective  of  population. 

8th.  That  claim  affidavits  set  out  specifically  the  facts 
on  which  the  claims  are  based. 

9th.  That  illegalities  or  injunctions  be  filed  at  least  five 
days  before  the  date  of  sale  of  property  under  levy,  in 
order  to  stop  the  sale. 
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By  the  Committee  on  Jurisprudence  and  Law  Reform, 
J.  M.  McNeil,  Chairman. 

1st.  That  lawyers  defending  pauper  criminals  under 
appointment  by  the  court  be  paid  fees. 

2d.  That  all  exemptions  from  jury  duty  be  repealed. 

3d.  That  appearance  terms  be  abolished,  certainly  to 
the  extent  of  allowing  judgment  to  be  taken  at  the  first 
term  in  cases  in  which  no  defense  is  filed.  Suggesting 
also  as  a  better  plan  that  the  first  Monday  in  each  month 
be  made  a  Rules  Day,  and  requiring  answers  to  be  filed 
upon  such  Rules  Day  and  the  cause  stand  for  trial  at  the 
next  term  thereafter.  If  no  answer  is  filed  upon  the  Rules 
Day,  judgment  to  be  entered  up  by  the  clerk. 

4th.  That  no  case  be  reversed  by  the  Supreme  Court 
upon  a  technicality  where  substantial  justice  appears  to 
have  been  done. 

5th.  That  the  unanimity  rule  in  verdicts  be  abolished. 

BBPORT  yon  1898. 

By  the  Committee  on  Jurisprudence  and  Law  Reform, 
Pope  Barrow,  Chairman. 

That  the  method  of  amending  a  section  of  the  Code  be 
changed  so  as  to  make  such  amendment  more  difficult, 
suggesting  the  passage  of  an  amendment  by  two  succes- 
sive legislatures  or  requiring  three-fourths  vote  of  both 
houses. 

By  the  Committee  on  Judicial  Administration  and 
Remedial  Procedure,  George  F.  Grober,  Chairman. 

1st.  That  all  continuances  on  disputed  questions  of  fact 
be  discretionary  with  the  trial  judge,  whose  decision  shall 
be  final. 

2d.  That  defendants  in  criminal  cases  be  given  the  right 
to  be  sworn  in  their  own  behalf. 

3d.  That  a  motion  for  new  trial  be  made  ore  temis,  and 
if  refused,  that  the  movant  have  the  right  to  reduce  the 
motion  to  writing  for  the  purpose  of  appeal. 
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REPORT  FOR  1899. 

By  the  Committee  on  Interstate  Law,  P.  W.  Meldrim, 
•Chairman. 

That  an  appropriation  of  $500  per  annum  be  secured 
to  be  used  by  the  members  of  the  Commission  on  Uniform 
Laws  in  payment  of  Georgia's  proportion  of  the  expenses 
incurred  by  the  commissioners. 

By  the  Committee  on  Jurisprudence  and  Law  Reform, 
John  F.  DeLacy,  Chairman. 

That  indictments  be  made  amendable,  and  the  State  be 
allowed  an  equal  number  of  challenges  with  the  accused. 

REPORT  FOR  1900. 

By  the  Committee  on  Judicial  Administration  and 
Remedial  Procedure,  W.  M.  Hammond,  Chairman. 

Ist.  That  the  Pleading  Act  of  1893  be  amended  so  as  to 
require  defendants  in  their  answers  to  recite  the  sub- 
rstance  of  the  paragraphs  of  the  petition  admitted  or  de- 
nied. 

2d.  That  Code  sections  2145  and  2146,  fixing  the  venue 
of  actions  against  insurance  companies  and  prescribing 
the  manner  of  service  when  there  is  no  agent  in  a  par- 
ticular county,  be  repealed  or  amended. 

3d.  That  separate  dockets  be  kept  for  equity  causes, 
and  that  particular  days  for  their  consideration  be  as- 
signed. 

4th.  That  section  1039  of  the  Penal  Code,  prescribing 
the  punishment  for  misdemeanors,  be  amended  so  as  to 
more  carefully  prescribe  the  penalty  for  the  different 
crimes  punishable  under  this  section. 

This  is  a  mere  r48um6  of  these  various  subjects  which 
:seem  to  the  committee  to  deserve  some  action  on  the  part  of 
the  Association.  It  will  be  impossible  for  the  Association 
at  this  meeting,  or  at  any  one  meeting,  to  take  up  all  these 
subjects,  but  the  committee  thinks  it  is  its  duty  to  call  the 
.attention  of  the  Association  to  the  fact  that  these  inter- 
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estiDg  subjects  are  before  the  Association  and  no  actioir 
taken  upon  tbem. 

The  Secretary  will  please  read  the  memorandam  in 
reference  to  the  election  of  members. 

The  Secretary:  The  Executive  Committee  had  before  it 
a  list  of  thirty  applicants,  all  of  whom  have  been  elected. 
This,  I  believe,  is  the  largest  number  ever  reported  at  the 
opening  session  of  any  meeting  of  our  Association: 

Oscar  Eeeee CarroUton 

J.  B.  Hutchinson Atlanta 

George  W.  Williams Dublin 

8.  C.  Tapp Atlanta 

R.  D.  Meader Brunswick 

Julian  B.  McCurry Hartweii 

W.  B.  HoUingsworth  Fajetteville 

J.J.  Dunham Buena  Vista 

T.  E.  Patterson Griffin 

Robert  M.  Hitch Savannah 

John  E.  Donaldson Bainbridge 

Arthurs.  Bussey Wrightsville 

Thomas  S.  Felder Macon 

Thomas  F.  Corrigan Atlanta 

Fletcher  M,  Johnson Gainesville 

J.  H.  Skelton HartwelL 

George  S.  Jones Macon 

Alexander  Akerman Macon 

David  C.  Barrow,  Jr Savannah 

U.  V.  Whipple Cordele 

R.  Lee  Moore Statesboro 

L.  M.  Rambo Fort  Gaines 

J.  R.  Mcintosh Atlanta 

George  P.  Erwin Clarksville 

J.  D.  Kilpatrick Atlanta 

Edward  R.  Austin Atlanta 

J.  W.  Quincy Douglas 

W.  W.  McDonald   Douglas 

N.  L.  Stapleton Dawson 

Peter  Freer Columbus- 
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The  President:  You  have  heard  the  report  of  the  Ex- 
ecutive Committee  made  by  Colonel  Lawton.  What  is  the 
pleasure  of  the  Association  with  reference  to  the  report 
made? 

Mr.  Chappell:  I  think  we  all  ought  to  understand  that 
one  reason  why  we  have  taken  no  official  action  on  the 
matters  referred  to  by  the  Executive  Committee  is  because 
the  entire  time  of  the  Association  is  taken  up  with  very 
interesting  papers,  addresses  and  symposiums  prepared 
by  the  committee,  so  that  we  are  not  left  any  opportunity 
for  action  upon  any  matter  that  is  liable  to  arise.  In  fact,, 
you  will  find  no  place  left  on  the  program  for  presenting 
new  business  before  the  Association.  That  brings  me  to 
one  reason  why  I  have  taken  the  floor.  There  is  a  matter 
of  not  very  thrilling  interest  that  I  would  like  to  bring 
before  the  Association,  which  I  do  not  think  will  spring 
any  discussion.  1  would  like  now  to  present  it,  because  if 
I  do  not  avail  myself  of  such  an  opportunity  as  this,  I 
must  wait  very  probably  until  the  Association  has  dis- 
banded. So  if  I  am  in  order,  I  would  like  to  oflEer  a  reso- 
lution expressing  the  sense  of  the  Georgia  Bar  Associa- 
tion that  the  three  days  of  grace  on  commercial  paper  be 
abolished.  This  matter  has  recently  been  called  to  my 
attention.  The  Bankers'  Association  have  been  trying  for 
several  years  to  have  this  change  made,  and  have  re- 
quested that  I  bring  the  matter  before  the  Association, 
and  T  wish  to  do  so  because  I  think  we  are  all  agreed  that 
the  law  in  that  respect  no  longer  subserves  any  good  pur- 
pose. I  presume  the  only  reason  it  stands  upon  our  stat- 
ute book  to-day  is  because  it  has  always  been  the  law.  I 
admit  that  is  a  very  strong  argument  with  some  persons? 
but  it  would  not  deter  me  from  insisting  on  its  repeal. 
The  majority  of  the  States  have  already  set  their  faces  in 
this  direction.  I  will  now  read  the  resolution  I  desire  to 
offer: 

The  President:  Will  Mr.  Chappell  pardon  me  a  mo- 
ment ?    Of  course  I  do  not  know  what  the  resolution  is 


Digitized  by 


Google 


14  19    GEORGIA    BAR   ASSOCIATION. 

'but  no  action  has  been  taken  on  the  report  of  the  Execu- 
tive Committee,  and  as  I  understand,  the  resolution  does 
not  refer  to  the  subject-matter  of  the  report. 

Mr.  Meldrim:  I  move  the  adoption  of  the  report  of  the 
Executive  Committee,  that  Mr.  Chappell's  resolution  may 
come  up. 

The  motion  received  a  second,  and  the  report  of  the 
committee  was  adopted. 

The  President:   Now,  Mr.  Chappell,  you  have  the  floor. 

Mr.  Chappell:  It  is  true,  it  is  absolutely  true,  that  there 
is  absolutely  no  place  on  the  program,  absolutely  no  time 
in  the  business  of  the  Georgia  Bar  Association,  for  pre- 
vsenting  a  matter  of  this  comparatively  small  importance, 
and  that  is  why,  as  I  stated,  I  have  intruded  at  this  par- 
ticular time. 

Mr.  Meldrim:  Introduce  it  now  and  dispose  of  it.  No- 
body objects  to  it. 

Mr.  Chappell:  I  will  get  the  Secretary  to  read  the  res- 
olution. 

The  Secretary  read  the  resolution,  which  was  as  fol- 
lows: 

Whereas,  The  allowance  of  days  of  grace  on  commercial  paper  has 
long  since  ceased  to  subserve  any  beneficial  purpose,  and  has  been  abol- 
ished in  a  majority  of  the  States  of  the  Union  ;  therefore,  be  it 

Resolved,  That  it  is  the  sense  of  the  Georgia  Bar  Association  that  the 
same  should  be  abolished  in  this  State. 

Resolved  further,  That  the  Committee  on  Legislation  of  this  body  be 
directed  to  memorialize  the  next  General  Assembly  in  behalf  of  the 
repeal  of  the  law  allowing  days  of  grace. 

The  President:  What  is  the  pleasure  of  the  Associa- 
tion as  to  this  resolution? 

Mr.  Lawton:  One  of  the  matters  on  the  program  is  the 
discussion  of  the  Negotiable  Instruments  Act,  and  I  think 
this  very  interesting  subject  would  properly  come  up  in 
that  connection.  I  move  that  it  be  referred  v^o  the  Execu- 
tive Committee,  with  the  request  that  it  be  placed  as  a  sub- 
ject for  discussion  in  connection  with  the  Negotiable  In- 
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strumentB  Act.  I  think  that  act  provides  for  abolishing 
days  of  grace. 

Mr.  Chappell:  If  acted  upon  at  all,  I  hope  that  it  will 
be  independent  of  the  provisions  of  the  Uniform  Nego- 
tiable Instruments  Act.  It  will  take  years  and  years  to 
bring  the  Georgia  Bar  Association  together  on  some  of  its 
provisions,  and  probably  after  this  is  done  it  will  take  as 
many  more  to  bring  the  General  Assembly  to  a  similar 
mind.  This  is  a  matter  of  considerable  importance  com- 
mercially. The  Georgia  bankers  have  acted  upon  it  a 
number  of  times.  I  have  handed  the  Secretary  a  commu- 
nication addressed  to  me  in  regard  to  the  matter,  stating 
the  action  of  the  Bankers*  Association  about  it,  and  ask- 
ing that  we  take  it  up  before  the  Bar  Association;  and  if 
it  is  to  come  up  at  any  time,  I  would  prefer  that  it  should 
<;ome  up  now. 

Mr.  Meldrim:  So  far  as  the  Negotiable  Instruments  Act 
is  concerned,  I  was  on  the  committee  that  prepared  that 
report  which  is  to  be  discussed.  There  will  be  no  objec- 
tion to  the  resolution  in  regard  to  abolishing  days  of 
grace,  because,  while  that  is  provided  for  in  the  Negotia- 
ble Instruments  Act,  it  is  possible  that  the  resolution  may 
be  embodied  in  the  form  of  a  bill,  and  it  is  possible  that 
we  may  not  act  upon  the  Negotiable  Instruments  Act.  I 
move  the  adoption  of  the  resolution. 

Mr.  Lawton:    I  withdraw  my  motion. 

The  President:  The  motion  being  withdrawn,  the  ques- 
tion is  upon  the  motion  that  the  resolution  offered  by 
Brother  Chappell  be  adopted. 

The  motion  was  carried  and  the  resolution  adopted. 

The  President:  The  next  business,  so  far  as  the  Asso- 
ciation is  concerned,  is  miscellaneous  business.  Is  there 
anything  to  be  presented  under  that  head? 

The  Secretary:  At  the  last  session  resolutions  were 
passed  congratulating  James  H.  Blount,  Jr.,  a  member  of 
this  Association,  on  his  appointment  as  Judge  of  the  First 
Judicial  District  of  the  Philippine  Islands.  I  was  directed 
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to  convey  those  resolutions  to  Judge  Blount,  and  I  have- 
from  him  a  reply,  directed  to  me  as  Secretary  of  the  As- 
sociation. 
The  Secretary  then  read  the  following  letter: 

First  Judicial  Disteict  or  the  Philippine  Islands,. 

Office  of  the  Judge. 
Laoag,  p.  I.,  January  27,  1902. 

Mr,  OrviUe  Park,  Secretary  Georgia  Bar  Assoeiatwrij  Macon, 

Mr  Dear  Sir: — I  beg  to  acknowledge  receipt  of  the^ 
congratulatory  resolutions  of  the  Georgia  Bar  Association 
relative  to  my  appointment  as  judge,  and  to  express- 
through  you  to  the  members  my  heartfelt  thanks  for  this 
delicate  and  thoughtful  reminder  that  I  have  not  entirely 
faded  from  the  memory  of  the  "Trustees  of  Public  Opin- 
ion "  in  the  State  I  love  so  well.  I  cannot  avail  myself  of 
the  kind  invitation  of  the  Association  to  be  present  at  its 
next  annual  meeting  during  the  coming  summer,  but  I 
will  be  there  at  the  meeting  in  the  summer  of  next  year, 
1903,  at  all  events,  the  Act  of  God  and  of  the  public  enemy 
excepted. 

Thanking  you  personally  for  the  cordial  nature  of  your 
own  letter  transmitting  the  resolutions  and  assuring  you 
all  that,  while  I  may  never  accomplish  anything  out  here 
of  which  you  will  have  any  special  reason  to  boast,  I 
shall  certainly  do  nothing  which  would  bring  shame  upon 
the  Association,  the  profession  or  the  State. 
Very  sincerely  yours, 

James  H.  Blount,  Jr., 
Judge  First  Judicial  District. 

Mr.  Persons:  I  move  that  the  President  appoint  a  com- 
mittee of  five  to  name  officers  for  the  ensuing  year;  that 
committee  to  report  to  the  Association  on  Saturday  next. 
It  is  customary  for  them  to  report  on  the  last  day  of  the^ 
session. 
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The  motion  received  a  second  and  was  adopted. 

Mr.  Lawton:  The  report  of  the  Treasurer  has  been 
omitted.  It  is  on  the  program  for  this  morning  but  has 
been  overlooked.    I  move  that  it  be  attended  to  now. 

The  President:  We  will  hear  the  report  of  the  Treas- 
urer now. 

The  Treasurer:  The  report  of  the  Treasurer  will  be 
very  brief,  and  for  that  and  other  reasons  he  hopes  that  it 
may  be  satisfactory.  The  statement  of  account  shows  that 
the  cash  balance  of  the  last  report  amounted  to  $748.52  ; 
since  that  time  dues  have  been  collected  amounting  to 
$975.  The  disbursements  amounted  to  $800.94,  and  the 
balance  on  hand  is  $922.58.  This  is  the  largest  balance 
that  has  ever  been  to  the  credit  of  the  Association.  The 
account  has  been  submitted  to  the  Executive  Committee 
and  the  accompanying  vouchers.  It  has  been  audited  and 
approved  by  the  committee. 

(For  Treasurer's  Report  see  Appendix  B.) 

The  President:  You  have  heard  the  report  of  the 
Treasurer.    What  is  your  pleasure  ? 

Mr.  Hammond :    I  move  that  it  be  adopted. 

The  motion  received  a  second  and  was  adopted. 

The  President:  If  there  is  anything  further  under  the 
head  of  miscellaneous  business  the  chair  will  entertain 
any  motions  that  may  be  made  relative  to  such  matters. 

Next  is  "Action  on  Memorial  of  the  Medical  Association 
of  Georgia  touching  the  making  of  communications  to  a 
physician  privileged,  and  providing  for  compensation  for 
medical  expert  witnesses.  Reports  of  1899,  p.  12,  and 
1900,  pp.  85  and  91."  That  matter  is  up  now  for  discus- 
sion by  the  Association. 

Mr.  Lawton:    I  find  the  report  for  1900  is  not  here. 

The  Secretary:    I  have  sent  for  it. 

Mr.  Lawton:  I  move  that  the  report  be  temporarily  laid 
on  the  table. 

The  Secretary:     Here  is  the  report. 

Mr.  Lawton:     I  withdraw  my  motion.    Not  as  a  mem- 
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ber  of  the  Executive  Committee,  but  as  one  who  is  inter- 
ested in  the  subject-matter  which  is  on  the  program,  I 
desire  to  bring  it  before  the  Association,  and  in  order  that 
there  may  be  something  to  act  on  I  move  the  adoption  of 
the  committee's  report.  Briefly  stated — I  don't  think  it  is 
necessary  to  read  the  report — the  Medical  Association  re- 
quested the  assistance  and  indorsement  of  this  Associa- 
tion of  a  bill  providing  for  the  payment  of  expert  wit- 
nesses, and  for  other  purposes;  second,  of  a  bill  entitled 
"  An  Act  to  render  physicians  and  surgeons  incompetent 
to  testify  in  civil  cases  as  to  certain  information  acquired 
while  consulting  or  attending  a  patient,  and  for  other 
purposes.'*  As  some  of  the  members  will  easily  remem- 
ber, Dr.  Baird,  as  the  delegate  of  the  Georgia  Medical 
Society,  came  to  this  Association  here  and  read  a  paper 
presenting  these  bills  and  the  views  of  the  Georgia  Medi- 
cal Society.  The  matter  was  referred  to  the  Committee 
on  Jurisprudence  and  Law  Reform.  I  then  had  the  honor 
to  be  the  Chairman  of  that  committee,  the  other  members 
being  L,  F.  Garrard,  Alex.  C.  King,  Allen  Port  and  R.  T. 
Fouch6.  The  report  submitted  in  1900  is  signed  by  all 
the  members  of  the  committee,  and  the  committee  recom- 
mended that  this  Association  respond  to  the  memorial  of 
the  Medical  Association  of  Georgia  by  expressing  its 
regret  that,  for  the  reasons  stated  herein,  it  is  unable  to 
give  the  indorsements  requested.  No  action  was  taken 
on  that  report,  and  it  seems  to  me  that  we  were  uninten- 
tionally guilty  of  a  discourtesy.  A  sister  Association  has 
sent  us  a  communication  and  we  have  never  answered  it. 
For  the  purpose  of  bringing  up  the  matter,  I  move  that 
the  recommendations  of  the  committee  made  in  1900  be 
adopted  as  the  sense  of  the  convention.  I  have  not  read 
the  whole  report,  but  am  ready  to  do  so,  or  to  have  it 
read. 

Mr.  Meldrim:    I  would  like  to  hear  the  whole  report  if 
it  is  not  too  long. 
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Mr.  Lawton:  If  the  Association  will  bear  with  me  1 
will  read  the  whole  report. 

To  the  Georgia  Bar  Aaaoeiation  : 

The  Committee  on  Jurisprudence  and  Law  Reform 
submits  the  following  report: 

At  the  session  of  the  Association  in  1899  was  presented 
a  memorial  from  the  Medical  Association  of  Georgia  ac- 
companied by  a  paper  which  had  been  read  before  the 
last  named  Association  by  Dr.  James  B.  Baird  of  Atlanta. 
The  memorial  and  the  paper  were  presented  by  Dr.  Baird 
iu  person.  After  some  discussion  as  to  what  action  thi& 
Association  should  take,  the  subject  was  finally  referred 
to  a  Special  Committee,  of  which  Hon.  George  Hillyer 
was  Chairman,  with  instruction  that  the  committee  should 
act  on  its  own  responsibility  without  authority  to  commit 
this*  Association;  and  the  Committee  on  Jurisprudence 
and  Law  Reform  was  instructed  to  make  a  full  report  to 
the  Association  at  this  session  of  1900. 

The  object  of  the  memorial  was  to  obtain  the  indorse- 
ment of  the  Bar  Association  to  proposed  legislation,  (1> 
providing  for  the  compensation  of  expert  witnesses  in 
civil  and  criminal  cases,  and  (2)  making  communications 
of  physicians  with  their  patients  privileged  and  inadmis- 
sible in  evidence  m  civil  cases.  The  views  of  the  Medical 
Association  were  afterwards  embodied  in  two  bills  intro- 
duced into  the  General  Assembly  in  1899,  which  received 
the  support  of  the  Special  Committee  of  the  Bar  Asso- 
ciation, were  reported  favorably  by  the  Judiciary  Com- 
mittee of  the  House,  and  met  the  usual  fate  of  not  being 
reached  before  adjournment.  These  bills  are  attached  to 
this  report,  and  are  considered  by  your  committee  as  em- 
bodying the  legislation  desired  by  the  Medical  Associa- 
tion. 

I.    COMPENSATION  OF  EXPERT  WITNESSES. 

1.  The  bill  for  the  compensation  of  expert  witnesses  ap- 
plies only  to  scientific  experts.  There  is  no  good  reason 
for  this.  The  blacksmith  who  by  years  of  experience 
has  become  an  expert  in  horseshoeing;  the  farmer  who 
has  become  expert  on  questions  as  to  the  best  time  for 
planting  particular  crops  in  particular  localities,  or  as  to 
the  amount  of  labor  which  should  be  done  by  a  given 
number  of  men  in  a  given  time;  the  stockman  who  kaows 
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the  fine  points  of  a  horse;  the  expert  cotton  classer;  all 
these,  who  have  acquired  their  knowledge  as  part  of  their 
-stock  in  trade,  are  as  equitably  entitled  to  compensation 
for  their  opinions  as  are  the  snrgeon,  the  chemist,  the 
engineer,  or  the  electrician.  When  we  begin  to  legislate 
on  this  subject,  we  should  not  unjustly  discriminate;  and 
unless  we  do,  we  are  apt  to  clog  the  wheels  of  justice. 

2.  Every  witness  is  now  entitled  to  his  per  diem  of  sev- 
enty-five cents,  and  this  amount  is  paid  alike  to  him  whose 
time  is  worth  a  few  cents  a  day,  and  to  him  whose  time 
is  worth  many  dollars  a  day.  Every  citizen  must  ex- 
pect to  bear  willingly  his  part  of  the  burden  of  public 
service,  and  this  duty  is  nowhere  higher  then  in  pro- 
moting the  ascertainment  of  truth  in  judicial  proceedings. 
If  there  is  to  be  discrimination  in  the  pay  of  witnesses, 
^should  it  not  rather  be  based  on  the  value  of  their  time 
than  the  nature  of  the  testimony?  Why  should  the  ex- 
pert who  is  possessed  of  scientific  knowledge  be  entitled 
to  withhold  it  for  pecuniary  gain,  when  the  ordinary  citi- 
zen who  has  become  possessed  of  material  facts  is  com- 
pelled to  divulge  them  on  demand  ? 

3.  The  learned  professions  have  no  claim  to  be  exempt 
from  this  public  burden.  Referring  only  to  what  is  most 
familiar  to  us,  members  of  the  bar  are  required  "never  to 
reject,  for  a  consideration  personal  to  themselves,  the 
cause  of  the  defenseless  or  oppressed"  (Code,  Sec.  4427, 
par.  6);  to  defend  without  compensation  paupers  charged 
with  crime  who  may  be  assigned  to  us  by  the  court;  and 
to  perform  a  like  service  in  unrepresented  divorce  cases, 
etc.,  etc.  Lawyers  have  many  special  privileges  to  offset 
these  burdens;  but  the  special  privileges  and  exemptions 
of  physicians  are  greater. 

4.  New  legislation  on  these  lines  is  to  be  avoided  except 
where  there  is  an  evil  to  be  remedied.  This  cause  seems 
to  be  here  lacking.  Your  committee  is  not  informed  that 
physicians  are  so  frequently  called  upon  as  involuntary 
experts  that  they  are  entitled  to  relief  by  special  legisla- 
tion. 

5.  The  Bar  Association  should  not  cheapen  its  action 
and  its  influence  by  giving  its  indorsement  to  any  meas- 
ure which  does  not  (1)  concern  the  bar  itself  or  the  prac- 
tice of  its  profession,  or  (2)  tend  to  benefit  the  general 
public  and  promote  the  general  welfare.    This  legislation 
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cannot  be  assigned  to  either  head.    It  concerns  only  the 
pecuniary  advantage  of  a  class. 

II.    AS  TO  PRIVILEGED  COMMUNICATIONS. 

The  second  bill  makes  inadmissible  during  the  life  of 
the  patient,  and  no  longer,  the  testimony  of  a  physician 
as  to  any  information  acquired  by  communication  with 
or  examination  of  him,  or  otherwise^  while  attending  him 
professionally,  if  the  information  is  necessary  to  proper 
treatment;  and  it  applies  to  all  civil  cases  except  suits 
for  personal  injury  or  malpractice. 

1.  Much  criticism  could  be  made  on  particular  features 
of  the  bill.  Why  confine  it  to  certain  cases  ?  If  the  pa- 
tient be  entitled  to  a  concealment  of  the  truth  in  these 
cases,  is  he  not  equally  entitled  to  it  in  all?  Is  the  right 
to  the  judicial  ascertainment  of  the  truth  possessed  by  the 
State,  and  by  the  litigant  in  personal  injury  and  malprac- 
tice cases,  so  much  higher  than  the  same  right  of  the 
private  litigant  in  other  cases  ?  Why  confine  it  to  the  life 
of  the  patient  ?  If  he  be  entitled  to  preserve  his  reputa- 
tion and  his  property  by  some  concealment  of  the  truth, 
should  not  his  surviving  family  be  permitted  to  similarly 
keep  his  memory  untarnished  and  his  estate  undimin- 
ished ?  But  as  our  objection  goes  to  the  merits  special 
demurrer  is  unnecessary. 

2.  We  repeat  our  observations  in  considering  the  Expert 
Witness  bill,  that  the  alleged  evil  sought  to  be  remedied 
by  this  bill  does  not  seem  to  be  so  extensive  as  to  call  for 
special  legislation. 

3.  This  Association  should  not,  in  our  opinion,  recom- 
mend the  incorporation  into  our  law  of  any  further  ob- 
stacles to  the  judicial  ascertainment  of  the  truth.  As  we 
Southerners  are  so  thoroughly  imbued  with  the  doctrine 
of  States'  rights  and  other  permanent  and  unchanging 
political  principles  imbibed  with  our  mother's  milk,  that 
many  of  us  have  never  stopped  to  give  them  a  moment's 
thoughtful  consideration  and  dissection,  so  are  we  Anglo- 
Saxons  similarly  unanalytical  in  our  consideration  of 
many  of  the  principles  and  provisions  of  our  common  and 
statuce  law.  Thus  accustomed  are  we  to  the  doctrine  that 
no  man  shall  be  compelled  to  testify  in  his  own  criminal 
case,  or  to  answer  any  question  which  may  tend  to  crimi- 
nate or  disgrace  him  or  his  family;  that  confessions  are 
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inadmissible  where  induced  by  the  slightest  hope  or  fear; 
to  the  restrictions  on  proof  of  admissions  made  by  agents 
und  representatives;  and  to  the  mass  of  the  rules  of  evi- 
dence intended  to  limit  the  means  for  the  ascertainment 
of  truth  within  narrow  bounds.  This  committee  is  not 
prepared  to  assail  any  of  these  rules  or  principles,  but  it 
is  prepared  to  oppose  the  erection  of  further  barriers  until 
the  necessity  for  them  be  clearly  shown — so  clearly  that 
he  who  runs  may  read.  No  man  is  really  wronged  (though 
he  may  be  deprived  of  what  he  should  not  retain)  by  the 
ascertainment  of  the  truth  at  the  instance  of  the  common- 
wealth or  of  his  neighbor  who  has  a  dispute  with  him,  so 
long  as  the  truth  is  material  to  the  issues,  or  assists  in 
determining  the  credibility  of  testimony. 

4.  Lawyers'  communications  with  their  clients  are  made 
privileged  because  lawyers  are  a  part  of  the  machinery 
for  the  redress  of  wrongs.  The  lawyer,  ^vithin  the  scope 
of  his  employment,  is  the  alter  ego  of  his  client,  and  if  he 
be  forced  to  disclose  his  client's  affairs,  the  client  should 
likewise  be  compellable  to  do  the  same.  But  your  com- 
mittee deems  it  unnecessary  to  defend  this  provision  of 
the  law,  because,  if  its  existence  be  a  reason  for  further 
blocking  the  ascertainment  of  the  truth,  it  should  not  be 
allowed  to  stand.  It  would  be  better  to  repeal  it  than  to 
extend  it. 

Your  committee  recommends  that  this  Association  re- 
spond to  the  Memorial  of  the  Medical  Association  of 
Georgia  by  expressing  its  regret  that,  for  the  reasons 
herein  stated,  it  is  unable  to  give  the  indorsements  re- 
quested. Respectfully  submitted, 

A.  R.  Lawton, 

L.  F.  GrARRARD, 

Alex.  C.  King, 
Allen  Fort, 

R.  T.  FOTJCHE, 

Committee. 

My  motion  is  that  we  adopt  the  recommendations  there. 
We  ought  to  adopt  or  reject  them.  We  certainly  ought  to 
respond  to  the  Medical  Association  in  some  way. 

The  motion  was  seconded  by  Mr.  Nottingham. 

Mr.  Sweat:  I  have  a  very  great  respect  for  the  report 
made  by  that  able  committee,  and  I  have  no  doubt  that  the, 
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perhaps,  noncommittal  recommendations  will  be  adopted 
t)y  this  Association,  but  I  have  some  very  decided  views 
upon  this  question,  and  I  hardly  think  that  this  matter 
ought  to  be  passed  by  in  the  manner  it  is  proposed  to  be 
done.  We  have  already,  at  the  instance  of  Brother  Chap- 
pell,  adopted  the  resolution  brought  before  us  upon  the 
recommendation  of  the  Bankers*  Association  of  this  State 
to  abolish  the  three  days  of  grace  on  commercial  papers. 
I  think  there  is  a  very  familiar  relation  between  the 
learned  medical  profession  and  that  of  the  law.  All  that 
I  rise  to  say  before  this  action  is  taken  is  this:  It  is  my 
deliberate  opinioa  that  all  communications  between  a  pa- 
tient and  his  physician  should  be  sacredly  guarded,  and 
under  no  conditions  or  circumstances  should  testimony  be 
permitted  to  be  given  in  regard  to  the  same  in  the  courts. 
While  I  am  in  favor  of  pursuing  every  avenue  that  can 
properly  be  taken  for  the  ascertainment  of  the  truth,  the 
truth  can  always  be  ascertained  in  a  matter,  and  it  is  not 
necessary  for  us  to  invade  the  sanctity  of  the  sick-room 
and  the  close  relation  between  a  physician  and  his  pa- 
tient. 

As  to  paying  for  medical  expert  testimony,  I  believe 
that  a  physician  occupies  a  different  position  from  that  of 
other  experts,  and  they  are  the  experts  referred  to  in  that 
report.  You  take  physicians  as  a  rule  and  they  have  their 
patients  to  see,  and  they  hardly  ever  have  any  spare  time. 
You  take  experts  in  other  lines,  and  if  they  are  summoned 
into  court  to  give  expert  testimony,  it  is  as  a  rule  not  at 
8uch  a  great  sacrifice  as  when  an  active  practicing  physi- 
cian is  called  away  from  his  practice  and  compelled  to 
appear  in  court  and  give  testimony.  He  ought  to  be 
compensated  if  he  comes,  and  as  a  rule  those  who  pro- 
cure that  kind  of  testimony  pay  for  it  now,  corporations 
and  individuals.  Now,  so  far  as  physicians  being  re- 
quired to  give  expert  testimony  in  all  matters  involving 
the  State  or  public,  in  cases  of  insanity  and  proceed- 
ings of  that  sort,  I  think  they  ought  to  do  it  without  any 


Digitized  by 


Google 


24  19    GEORGIA    BAA   ASSOCIATION. 

pay.  These  are  the  views,  Mr.  President,  I  have  upoa 
this  subject.  Without  opposing  the  Memorial  and  the  pro> 
visions  of  the  bills  as  presented  by  the  Medical  Asso- 
ciation, and  without  indorsing  the  recommendations  of 
the  committee,  or  opposing  them,  I  desire  to  express  my 
own  opinion  upon  this  matter. 

Mr.  Adams:  I  move  that  the  questions  be  divided  so 
that  they  may  be  taken  up  separately.  There  are  two 
distinct  bills  and  some  of  us  may  favor  one  and  not  the 
other.  It  seems  to  me  that  we  can  get  at  it  more  freely 
by  taking  up  the  two  propositions  separately. 

The  President:    You  offer  that  as  an  amendment? 

Mr.  Adams:    Yes,  sir. 

Mr.  Lawton:  I  accept  it  as  an  amendment  to  my  mo- 
tion. 

The  President:  What  part  of  the  report  shall  be  taken 
up? 

Mr.  Lawton:  The  first,  providing  for  compensation  for 
expert  witnesses. 

Mr.  Nottingham:  It  certainly  ought  to  be  the  aim  of 
this  Association  to  do  nothing  that  will  add  to  the  expen- 
siveness  of  litigation.  Litigation  is  already  certainly 
expensive,  and  if  we  recommend  action  by  the  legislature 
which  gives  compensation  to  expert  witnesses,  we  agree  to 
increase  the  expensiveness  of  the  ascertainment  of  the 
truth.  I  admire  the  suggestion  of  the  learned  justice  of 
our  Supreme  Court  that  we  should  open  the  doors  and 
open  the  windows  and  raise  the  roof  of  the  temple  of  jus- 
tice that  the  sunlight  of  truth  may  come  in.  If  we  are 
ready  to  add  to  our  already  expensive  system  for  the  as- 
certainment of  the  truth  by  providing  compensation  for 
medical  expert  witnesses,  should  we  not  also  provide  for 
compensation  for  the  blacksmith,  farrier,  tonsorial  artist 
and  other  experts?  We  are  on  a  delicate  subject.  My 
own  conviction  about  the  matter,  without  giving  any  spe- 
cial attention  to  it,  is  that  no  such  thing  should  be  con- 
templated  by  this   Association.    We  ought  to  seek  to 
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Todnce  the  expenses  of  admiaistering  jastice.  In  all  suits 
in  our  coarts,  generally,  under  the  republican  system,  the 
administration  of  justice  is  already  expensive  for  both 
parties;  add  compensation  for  expert  witnesses  and  it  will 
become  indeed  burdensome  to  the  parties  litigant.  My 
own  father  was  an  honored  member  of  the  medical  pro- 
fession, and  often  was  called  from  his  office  to  give  expert 
testimony.  I  think  it  would  be  indeed  wise  on  the  part 
of  the  Association  to  adopt  the  recommendations  in  that 
learned  report,  and  to  say  that  we  will  not  give  our  voice 
or  our  aid  to  any  measure  that  tends  to  hamper  the  ad- 
ministration of  justice  by  making  it  more  expensive.  The 
medical  witness  is  entitled  to  no  more  compensation  for 
his  testimony  than  any  other  witness  or  expert  for  giving 
evidence.  It  seems  to  me  that  the  matter  is  eloquently 
and  earnestly  argued  in  the  report,  and  further  that  it 
would  be  unwise  to  give  any  aid,  any  countenance,  to  any- 
thing that  would  add  to  the  expense  of  the  trial. 

Mr.  Alston:  I  move  as  a  substitute  that  the  report  of 
the  committee  be  adopted  and  a  copy  sent  to  the  medical 
society. 

The  President:    That  was  the  original  motion. 

Mr.  Alston:  The  motion  was  to  adopt  the  resolutions 
following  the  report.  My  resolution  was  to  adopt  the 
entire  report. 

Mr.  Lawton:  That  was  withdrawn  upon  the  adoption 
of  the  amendment  to  withdraw  part  of  the  report  from 
the  discussion. 

Mr.  Alston:    I  offer  my  motion  as  a  substitute. 

The  President:  The  chair  is  inclined  to  think  that  the 
motion  would  be  on  the  first  part  of  the  report  read  by 
the  chairman,  which  refers  to  compensation  for  expert 
witnesses.  The  motion  is  on  the  adoption  of  that  part 
of  the  report. 

The  motion  was  put  and  the  part  of  the  report  read 
with  reference  to  compensation  for  expert  witnesses  was 
declared  adopted. 
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The  President:  The  second  part  of  the  report  with 
reference  to  privileged  communications  is  now  before  the 
house. 

A  Member:    I  move  that  part  of  the  report  be  adopted. 

Mr.  Adams:  I  want  to  say  a  word  about  that.  I  have 
a  great  respect  for  the  report,  but  I  am  not  in  favor  of  it. 
I  think  that  confidential  communications  between  a  patient 
and  his  physician  should  be  privileged.  The  best  way 
to  look  at  that  is  this:  suppose  a  physician  should  ascer- 
tain because  of  that  relation,  the  confidence  growing  out 
of  it,  some  fact  about  the  patient  that  it  would  be  ex- 
tremely unfortunate  to  mention.  He  would  make  himself 
very  base  if  he  did  tell  it,  even  with  the  jail  staring  him 
in  the  face.  There  are  questions  that  could  be  put  to  a 
physician  so  thoroughly  sacred  and  privileged  that  he 
would  be  regarded  as  contemptibly  base  if  he  should 
answer,  let  the  consequences  be  to  him  what  they  may. 
That  being  true  they  ought  to  be  privileged.  It  has  been 
suggested  that  a  Catholic  priest  who  obtained  a  secret  at 
the  confessional  could  be  made  to  answer.  I  doubt  that. 
If  the  priest  had  a  spark  of  manhood,  he  would  not  an- 
swer, although  perpetual  imprisonment  might  follow.  If 
he  was  in  prison  because  he  declined  to  answer,  I  am  sure 
there  would  arise  a  public  sentiment  in  favor  of  that  wit- 
ness that  would  unlock  the  doors  of  that  prison.  I  think 
there  are  questions  told  in  confidence  to  the  physician 
which  ought  to  be  sacred,  which  the  physician  would  by 
public  sentiment  be  expected  to  retain  inviolate.  I  think 
that  sentiment  is  a  good  one.  I  think  they  ought  to  be 
protected — privileged  in  what  they  learn  because  of  the 
confidential  relation  existing  between  them  and  the  pa- 
tient. 

Mr.  Lawton:  There  seems  to  be  a  great  deal  in  what 
Mr.  Adams  has  said,  but  the  very  argument  he  uses  with 
reference  to  the  physician  applies  not  only  to  the  Catholic 
priest  but  to  the  clergymen  of  the  Protestant  denomina- 
tions, and  applies  equally  well  to  secrets  found  out  by 
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one's  bosom  friend,  and  applies  to  a  great  many  other 
things  found  oat  in  the  utmost  confidence,  but  there  is  no 
law  which  provides  that  a  man  shall  not  tell  what  he 
learned  in  confidence.  There  is  no  such  law  in  civil  cases. 
The  law  in  regard  to  husband  and  wife  is  peculiar  to  the 
relations  and  positions  of  the  parties.  Why  does  this  bill 
here  except  cases  of  tort  for  personal  iojuries  and  mal- 
practice? If  it  is  wrong  to  divulge  these  communications 
in  one  case,  it  is  wrong  in  all  cases.  We  certainly  ought 
not  to  give  our  approval  to  the  bill  in  its  present  form. 

Mr.  Sanders:  There  is  a  difference  between  the  rela- 
tions of  confidential  friends  and  physician,  and  patient. 
When  a  man  calls  a  physician  he  calls  him  because  it  is 
absolutely  necessary  to  have  his  help,  his  assistance.  It 
is  his  duty  to  relieve  suflEering  humanity.  If  he  knew  at 
the  time  he  called  him  that  secrets  that  he  earnestly  de- 
sired not  to  be  divulged  would  as  a  result  be  given  to 
the  world,  he  would  suifer  in  silence.  When  a  man 
speaks  to  his  friend  he  does  so  voluntarily. 

Mr.  Bishop:  Much  has  been  said  about  the  sacredness 
of  the  relation  between  physician  and  patient.  I  think 
there  is  nothing  more  sacred  than  the  enforcement  of 
the  law,  and  the  administration  of  justice,  and  I  there- 
fore am  in  favor,  emphatically  in  favor,  of  opening  every 
possible  path  for  the  discovery  of  truth,  for  it  is  only 
by  the  discovery  of  the  truth  that  law  can  be  enforced 
and  justice  administered.  I  think  the  logic  of  the  re. 
port  is  unanswerable,  and  I  am  heartily  in  favor  of  its 
adoption. 

Mr.  Atkinson:  In  my  opinion  communications  between, 
physician  and  patient  should  be  privileged  to  this  extent: 
the  physician  should  be  competent  but  not  compellable  to 
testify  relative  to  communications  between  himself  and 
his  patient.  The  privilege  should  apply  to  the  patient,  as 
was  ruled  in  the  case  of  the  attorney-at-law  at  the  time 
when  the  attorney-at-law  was  competent  but  not  com- 
pellable.   The  privilege  was  not  the  privilege  of  the  attor- 
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ney-at-law,  but  was  the  privilege  of  his  client.  So  it  should 
be  in  this  case.  Against  the  protests  of  his  patient  no 
self-respecting  doctor  would  testify,  irrespective  of  the 
mandate  of  the  court.  He  ought  not  to  do  it.  He  ought 
at  least  to  have  the  privilege  of  silence  with  respect  to 
those  secrets  which  are  committed  to  him  during  the  last 
illness  of  his  patient.  He  ought  to  be  protected  against 
compulsory  discovery  in  those  cases.  I  shall  oppose  the 
report  of  the  committee,  as  it  declares  against  the  legisla- 
ture making  inviolate  such  secrets. 

The  question  was  called  for. 

Mr.  Lawton:  I  will  read  the  report  again.  (He  reads 
the  section  of  the  report  covering  privileged  communica- 
tions between  physician  and  patient.) 

Mr.  Adams:  I  don't  understand  the  question.  How  are 
we  to  vote  ? 

The  President:  For  or  against  the  adoption  of  the  re- 
port. Those  in  favor  of  the  position  taken  by  the  com- 
mittee will  vote  yes. 

The  President  put  the  question  and  a  division  was 
called  for.  The  Secretary  was  appointed  teller  and  a 
standing  vote  taken. 

The  Secretary:    39  for  the  report;  17  against. 

The  President:  Ayes  39,  noes  17;  the  report  of  the 
committee  is  adopted  as  to  the  second  section. 

On  motion,  the  Association  adjourned  to  meet  at  8:30 

P.M. 


FIRST  DAY'S  PROCEEDINGS— EVENING  SESSION. 

The  Association  met  at  8:H0  p.m.,  pursuant  to  adjourn- 
ment, and  was  called  to  order  by  the  President. 

Mr.  Desaau:  Before  the  regular  business  of  the  meeting 
is  begun  I  ask  permission  to  offer  the  following  resolution. 

The  President:  It  will  be  in  order,  Mr.  Dessau. 

Mr.  Dessau:  I  will  not  take  up  the  time  of  the  meeting 


Digitized  by 


Google 


REGISTRATION   OF    LAND    TITLES.  29 

witb  any  suggestions  further  than  those  contained  in  the 

resolution: 

Resolved^  That  a  committee  of  five  be  appointed  by  the  President  of 
this  Association,  which  committee  shall  investigate  the  Torrens  system 
a.nd  similar  systems  for  the  registration  of  land  titles,  and  report  the 
result  of  their  work  to  the  next  meeting  of  this  Association  ;  and  in  the 
«vent  this  committee  shall  determine  to  report  in  favor  of  a  system  of 
registration  of  land  titles,  a  bill  shall  be  prepared  by  the  committee, 
embodying  their  views,  which  shall  be  printed  and  distributed  amongst 
the  members  of  the  Association  at  the  expense  of  the  Association,  at 
least  thirty  days  before  the  next  meeting  of  the  Association;  and  the 
afternoon  of  the  first  day  of  the  next  meeting  is  hereby  fixed  for  the 
consideration  of  the  same. 

I  will  state  very  briefly  that  a  system  for  the  registra- 
tion of  land  titles  has  received  attention  in  nearly  every 
State  in  the  Union.  Five  States  have  already  adopted 
the  system,  and  other  States  are  now  considering  it,  and 
I  think  the  State  of  Georgia  should  take  her  place  in  line 
with  these  advanced  minds. 

Mr.  Adams  :    I  second  the  resolution. 

The  President :  You  have  heard  the  resolution  of  Mr. 
Dessau  and  the  second  to  it.  What  is  the  pleasure  of  the 
Association, 

The  resolution  was  adopted. 

The  Secretary :  Mr.  President,  a  letter  has  been  handed 
to  me,  addressed  to  yourself  as  President  of  this  Associa- 
tion, which  I  now  read  : 

**The  American  Congress  of  Tuberculosis,  which  was 
organized  with  the  assistance  of  the  Medico-Legal  Society 
of  New  York,  has  decided  to  hold  or  organize  a  World's 
Congress  on  Tuberculosis,  in  St.  Louis,  during  the  World's 
Fair  in  1904. 

"1  am  authorized  to  request  the  appointment  of  dele- 
gates to  attend  and  participate  in  this  meeting,  from  all 
Medical,  Legal  and  Scientific  societies  or  bodies. 

"  I  request  that  the  Georgia  Bar  Association  be  repre- 
sented at  this  gathering  by  a  suitable  commission  of  its 
members,  and  request  that  you  appoint,  or  cause  to  be 
appointed,  a  commission  for  this  purpose,  and  suggest 
that  you  name  a  Chairman,  Vice-Chairman,  or  President 
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and  Vice-President,  as  you  see  fit  to  name,  and  a  Secre- 
tary of  this  body,  so  as  to  get  the  best  results. 

"My  experience  is,  that  delegates  appointed  without 
this  executive  staff  will  not  result  in  the  amount  of  good 
that  an  organized  body  will  accomplish. 

"If  this  suggestion  meets  your  approval,  I  will  be 
pleased  to  have  the  assistance  of  your  body  in  this 
work,  which  is  fraught  with  so  much  good  for  suffering 
humanity. 

"Respectfully, 

"George  Brown.'' 

The  President :  This  letter  from  Dr.  George  Brown, 
who  is  the  Secretary  of  the  National  Congress  of  Tubercu- 
losis, explains  itself.  It  seems  to  be  the  idea  of  the  doc- 
tor that  they  are  doing  a  great  work  for  humanity,  and  it 
is  desired  that  all  legal  associations,  and  associations  of 
)ike  character,  shall  be  represented  in  that  Congress.  It 
is  before  this  Association  for  action  as  to  whether  they 
will  move  to  appoint  a  committee  for  that  purpose.  It  is 
submitted  to  the  Association. 

Mr.  Park  :  I  move,  Mr.  President,  that  you  appoint  a 
commission,  as  requested  in  the  letter. 

The  motion  received  a  second  and  was  adopted. 

The  President :  Ladies  and  Gentlemen,  and  Members  of 
the  Association  :  It  gives  me  great  pleasure  to  introduce 
to  you  Hon.  Walter  B.  Hill,  an  esteemed  member  of  our 
Association,  the  Chancellor  of  our  State  University, 
who  will  address  us  on  the  History  and  Work  of  the 
Georgia  Bar  Association.  (For  Mr.  Hill's  address  see 
Appendix  C.) 

The  President :  The  next  business  on  the  program  this 
evening  is  the  report  of  the  Committee  on  Memorials,  by 
Mr.  Harrison. 

Mr.  Harrison  :  Mr.  Chairman,  Ladies  and  Gentlemen: 
The  By-laws  of  our  Association  require  that  the  Com- 
mittee on  Memorials  shall  present  at  each  session  a  short 
sketch  of  each  member  who  may  have  died  during  the 
preceding  year,  and,  at  the  same  time,  present  a  more 
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extended  biographical  sketch  of  any  member  of  the  pro- 
fession who  died  in  the  previous  ^  years*  Having  been 
requested  to  fulfill  that  duty  of  the  committee,  I  have 
lianded  to  the  Secretary  short  sketches  of  four  members 
of  the  Association  who  died  during  the  preceding  year, 
viz.:  Judge  Palligant,  Judge  Smith,  Mr.  Walter  Chisholm 
and  Mr.  Porter  King.   (See  Appendix  D.) 

In  looking  over  the  names  of  the  distinguished  dead 
\v^ho  were  members  of  this  Association,  I  find  no  name 
which  appeals  to  me  so  strongly,  and  no  one  whose  life 
and  character  seem  more  worthy  of  encomium  than  that 
of  Nathaniel  J.  Hammond,  and  of  his  life  I  ask  you  now 
to  hear  a  brief  review.     (See  Appendix  E.) 

The  Secretary  read  the  program  for  Friday,  the  4th. 

On  motion,  the  Association  adjourned  to  meet  at  9:30 
the  next  day. 


SECOND  DAY'S  PROCEEDINGS— MORNING 
SESSION. 

The  Association  met  at  9:30  Friday  morning  pursuant  to 
adjournment,  and  was  called  to  order  by  Vice-President 
Burton  Smith. 

The  Secretary :  The  Executive  Committee,  after  the 
Association  convenes,  has  no  authority  to  elect  members. 
Members  are  elected  on  the  recommendation  of  the  Exec- 
utive Committee  while  the  Association  is  in  session.  The 
Executive  Committee  desire  to  recommend  for  election  to 
membership  the  following  gentlemen :  J.  Ferris  Cann, 
Savannah;  Dan  G.  Fogarty,  Augusta  ;  Wm.  W.  Osborne, 
Savannah  ;  Dan  F.  Crosland,  Albany.  All  elections  are 
by  ballot. 

The  Vice-President :  These  nominations  are  before  the 
Association,  put  there  by  the  Executive  Committee.  What 
is  your  pleasure  ? 

Mr.  Lawton  :    I  move  that  the  Secretary  be  requested 
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to  cast  the  ballot  of  the  Association  for  the  names  sug- 
gested. 

The  Vice-President:  The  chair  holds  that,  in  the 
absence  of  objection,  that  is  a  proper  motion.  There  being 
no  objection,  the  chair  will  put  the  motion. 

The  motion  was  carried. 

The  Secretary  :  I  announce  that  I  have  cast  the  ballot 
of  the  Association  for  J.  Ferris  Cann  of  Savannah,  Dan 
O.  Pogarty  of  Augusta,  Wm.  W.  Osborne  of  Savan- 
nah, and  Dan  P.  Crosland  of  Albany. 

The  Vice-President :  The  ballot  of  the  Association  has 
been  cast  for  the  gentlemen  named,  -  electing  them  under 
the  resolution  adopted  by  the  Association. 

Mr.  Lawton  :  The  Alabama  State  Bar  Association  is  in 
session  to-day  in  the  adjoining  State,  and  the  annual  ad- 
dress is  being  delivered  by  a  distinguished  Georgia  law- 
yer, an  ex- President  of  this  Association.  I  move  that  the 
Secretary  be  requested  to  telegraph  the  greeting  and  good- 
will of  this  Association  to  our  sister  Association  in 
Alabama. 

The  motion  received  a  second  and  was  adopted. 

The  Secretary :  Since  the  report  of  the  committee  was 
made  another  member  of  the  bar  has  applied  for  admis- 
sion, and  the  Executive  Committee  have  decided  to  recom- 
mend for  membership  Mr.  Nathan  P.  Culpepper  of  (xreen- 
ville. 

The  Vice-President :  The  Executive  Committee  recom- 
mends Mr.  Nathan  P.  Culpepper. 

Mr.  Meldrim  :  I  move  that  we  take  the  same  course  we 
did  in  the  other  case. 

The  Vice-President :  Is  there  any  objection  to  that 
motion  ?    If  not,  the  chair  will  put  it. 

The  motion  was  adopted. 

The  Secretary  :  I  take  pleasure  in  casting  the  ballot  of 
the  Association  for  Mr.  Nathan  P.  Culpepper  of  Green- 
ville, for  a  membership  in  the  Association. 
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The  Vice-President :  Mr.  Culpepper  has  been  elected. 
If  there  is  nothing  further,  Mr.  Secretary,  the  chair  will 
announce  the  program.    Will  you  announce  it  ? 

The  Secretary  :  I  think  it  will  be  well  to  announce  the 
program  for  the  entire  day.  (Here  the  Secretary  read  the 
program  for  the  day.) 

The  Secretary :  The  Executive  Committee,  Mr.  Chair- 
man, desires  also  to  propose  the  name  of  Mr.  Marion 
Jackson  of  Atlanta,  for  membership. 

The  Vice-President :  The  name  of  Mr.  Marion  Jackson 
is  proposed  by  the  Executive  Committee. 

Mr.  Lawton  :     I  move  the  same  course. 

The  Vice-President :  That  is,  that  the  Secretary  cast 
the  ballot  of  the  Association  for  Mr.  Jackson.  Is  there 
any  objection  to  that  course  ?  If  not,  the  chair  will  put 
the  motion. 

The  motion  was  adopted. 

The  Secretary  :  I  have  cast  the  ballot  of  the  Associa- 
tion for  Mr.  Jackson. 

The  Vice-President :  Mr.  Jackson  is  elected.  The  pro- 
gram begins  this  morning  with  a  review  of  the  work  of 
the  State  Bar  Associations  for  1901,  by  the  Secretary. 
(For  the  paper  read  by  the  secretary  See  Appendix  P.) 

The  Vice-President :  The  report  ot  the  Committee  on 
Interstate  Law. 

Mr.  Meldrim  presented  the  report  of  the  committee. 
(See  Appendix  G.) 

The  Vice-President :  Next  is  the  discussion  of  the  "  Ne- 
gotiable Instruments  Act." 

Mr.  Lawton  :  In  order  to  bring  the  matter  before  the 
Association,  I  move  that  the  recommendations  of  the  com- 
mittee as  just  read  by  Mr.  Meldrim  be  adopted  by  the  As- 
sociation. 

The  motion  received  a  second. 

The  Vice-President :  It  is  moved  and  seconded  that  the 
recommendations  of  the  committee  as  read  by  Mr.  Mel- 
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drim  be  adopted  by  the  Association.    The  motion  is  be- 
fore the  house  for  discassion. 

Mr.  Park  :  I  do  not  wish  to  discuss  the  motion,  but  I 
wish  to  make  this  statement.  Our  Committee  on  Inter- 
state Law  for  four  or  five  consecutive  sessions  has  recom- 
mended the  passage  of  this  Negotiable  Instruments  Act. 
Every  member  of  this  Association  who  has  investigated  it 
has  recommended  its  passage. 

Mr.  Meldrim  was  called  to  the  chair. 

The  Second  Vice-President  :  The  question  is  upon  the 
report.    Are  you  ready  for  the  question  ? 

The  report  was  adopted. 

Vice-President  Meldrim  :  The  next  matter  is  the  report 
of  the  Committee  on  Judicial  Administration  and  Reme- 
dial Procedure.    The  report  is  by  Dean  Morris. 

Mr.  Morris  :  Upon  receiving  notice  of  my  appointment 
as  chairman  of  this  committee  last  autumn,  I  addressed  a 
letter  to  the  various  members  of  the  committee  asking  for 
suggestions  and  promising  to  put  them  in  the  report.  I 
received  a  suggestion  from  one  member  which  is  in  this 
report.  Not  hearing  from  them  I  took  the  liberty  of  writ- 
ing this  report  myself.  I  submitted  copies  to  the  mem- 
bers of  the  committee,  and  it  had  the  effect  of  calling 
forth  objections  from  all  of  them.  (For  the  report  see 
Appendix  H.) 

Vice-President  Meldrim  :  You  have  heard  the  report. 
What  is  your  pleasure  to  do  with  it  ? 

A  motion  was  made  that  the  report  be  received. 

The  motion  received  a  second  and  was  adopted. 

Vice-President  Meldrim  :  The  next  matter  is  a  sym- 
posium,''The  Judicial  System  of  Georgia."  Papers  by 
Judges  Cobb,  Barrow  and  others,  followed  by  a  discussion. 
I  understand  that  is  the  program,  Mr.  Secretary. 

The  Secretary :  Yes,  sir  ;  that  is  the  program. 

Vice-President  Meldrim  :  The  first  paper  is  by  Judge 
Cobb  of  the  Supreme  Court.  (For  Justice  Cobb's  paper 
see  Appendix  I.) 
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Mr.  Miller  :  I  move  that  the  Secretary  be  instrupted  to 
have  the  address  of  Justice  Cobb  printed  and  mailed  to 
each  member  of  the  Legislature  at  least  thirty  days  be- 
fore it  meets  in  October. 

Mr.  Lawton  :  I  would  suggest  that  as  the  whole  matter 
is  up  for  discussion  on  the  subject,  it  would  be  better  to 
postpone  any  action. 

Vice-President  Meldrim  :  For  that  reason  the  chair  asks 
if  you  desire  to  press  the  motion  now. 

Mr.  Miller  :  I  will  withdraw  my  motion. 

Vice-President  Meldrim  :  The  next  paper  is  by  Judge 
Barrow  of  the  Eastern  Circuit. 

Mr.  Barrow  :  I  take  it  for  granted  that  it  will  not  be  dis- 
puted by  anybody  that  our  Supreme  Court  is  at  present 
badly  overcrowded.  It  is  not  due,  I  feel  sure,  to  any  want 
of  ability  or  industry  on  the  part  of  the  members  of  the 
court;  but  it  is  attributable  to  theimmense  business  turned 
into  that  court  from  137  superior  courts,  136  meeting 
twice  a  year  and  one  meeting  three  times  a  year,  and  to 
that  is  added  all  the  city  courts  which  have  a  constitu- 
tional right  of  writ  of  error  to  the  Supreme  Court.  In 
thinking  about  this  matter,  at  the  request  of  some  friends 
of  mine  with  whom  I  have  talked  it  over,  it  has  occurred 
to  me  that  perhaps  the  most  practical  way  of  dealing  with 
this  difficulty  is  by  an  intermediate  court.  I  took  the 
liberty  of  preparing  a  bill  which  I  submitted  to  the  Sec- 
retary of  the  Association,  and  the  outlines  of  which  I 
will  briefly  state.  I  have  not  reduced  anything  but  the 
bill  to  writing,  and  the  suggestions  which  I  wish  to  make, 
and  which  I  am  requested  to  make,  must  necessarily  and 
will  be  given  in  a  plain  sort  of  way. 

The  scheme  which  suggested  itself  to  my  judgment  was 
to  create  an  intermediate  court  between  the  city  and  su- 
perior courts  and  the  Supreme  Court,  and  it  was  termed 
in  this  bill  the  "District  Court  of  Appeals.''  There  were 
to  be  three  of  these  District  Courts  of  Appeals  in  this 
State.    The  first  district  to  be  composed  of  the  counties 
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comprising  the  Eastern,  the  Atlantic,  the  Brunswick,  the 
Southern,  the  Albany,  the  Middle,  the  Pataula  and  the 
Southwestern  Circuits.    The  second  district  to  be  com- 
posed of  the  counties  comprising  the  Augusta,  the  North- 
ern, the  Ocmulgee,  the  Oconee,  the  Macon,  the  Chatta- 
hoochee and  the  Flint  Circuits.    The  third  district  to  be 
composed  of  the  counties  comprising  the  Western,  the 
Northeastern,  the  Blue  Ridge,  the  Stone  Mountain,  the 
Atlanta,  the  Cherokee,  the  Rome,  the  Tallapoosa  and  the 
Coweta  Circuits.  This  is  as  near  as  practicable  an  equal  di- 
vision of  the  State  as  to  territory.    It  is  not  an  equal 
division  as  to  the  amount  of  business,  but  it  will  be  found, 
I  think,  to  adjust  these  districts  so  as  to  give  to  each  as 
far  as  practicable  the  same  amount  of  business  on  ac- 
count of  the  cities  being  situated  so  as  to  put  at  least  two 
in  one  district.    Now  right  there  I  diverge  from  a  recom- 
mendation I  made  in  the  draft  of  the  bill.   As  the  bill  was 
drawn  these  courts  were  to  be  presided  over  by  judges  of 
the  superior  and  city  courts  alternating.    I  am  satisfied 
that  was  a  mistake.    That  was  done  to  avoid  the  expense 
of  the  nine  judges  who  would  be  new  officers.    It  was  pro- 
vided in  the  bill  that  the  judges  of  the  superior  and  city 
courts  alternate  in  presiding  over  that  court,  but  in  lieu 
of  that  I  think  it  would  be  far  better,  far  wiser,  far  more 
satisfactory,  to  have  three  judges  appointed  for  each  dis- 
trict who  shall  be  judges  of  the  District  Court ;  give  them 
long  terms  and  let  them  be  appointed   by  the  Governor 
with  the  consent  of  the  Senate.  Now  it  was  provided  in  this 
bill  as  to  the  places  where  the  courts  would  sit  and  as  to 
the  time  in  which  they  would  sit.    The  District  Court  for 
the  first  district  shall  sit  in  Savannah,  Thomasville  and 
Albany,  at  least  once  or  twice  in  each  year ;  that  the  Dis- 
trict Court  for  the  second  district  shall  sit  in   Macon, 
Augusta,  Columbus  and  Griffin,  at  least  once,  if  not  more, 
in  each  year  ;  and  that  the  District  Court  for  the  third 
district  shall  sit  in  Athens,  Atlanta,  Rome  and  NewnaD, 
once  in  each  year,  if  not  more. 
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Now  as  to  the  question  of  relief.  It  is  difficult,  if  not 
impossible,  to  give  any  good  reason  why  the  judgment 
of  one  court  for  the  correction  of  errors  occurring  on 
the  trial  should  be  reviewed  by  another  court  for  the 
correction  of  errors.  If  the  District  Court  of  Appeals 
grants  a  new  trial  in  a  case,  the  case  goes  back  to  the 
city  or  superior  court,  and  when  the  new  trial  is  finally 
had  and  the  case  is  finally  closed,  it  can  go  to  the  Su- 
preme Court  from  the  final  judgment  of  the  District  Court 
of  Appeals.  Why  should  a  case  be  taken  from  the  Dis- 
trict Court  of  Appeals  to  the  Supreme  Court,  taking  up 
the  time  and  labor  of  the  Supreme  Court  whem  a  new 
trial  has  been  granted  by  the  Court  of  Appeals  ?  That 
is  one  branch  of  business  that  is  kept  away  from  the 
Supreme  Court.  Why  should  a  misdemeanor  case,  either 
where  the  crime  charged  was  a  misdemeanor,  or  the  jury 
recommends  that  it  be  punished  as  for  a  misdemeanor, 
why  should  that  go  beyond  one  court  for  the  correc- 
tion of  errors  ?  Surely,  all  will  agree  that  when  a  mis- 
demeanor case  has  been  passed  on  one  time  by  the  trial 
court  and  reviewed  by  a  court  for  the  correction  of  er- 
rors, the  defendant  must  be  content  with  the  decision. 
Why  should  appeals  from  justice  courts  be  reviewed  three 
times  ?  They  are  tried  in  the  justice  court,  they  are  tried 
in  the  superior  court,  and  when  they  are  reviewed  by  the 
District  Court  of  Appeals,  why  shouldn't  they  stop  there  ? 
It  will  be  difficult  to  give  any  good  reason  why  cases 
originating  in  the  justice  court  and  taken  by  certiorari  to 
the  superior  court  should  go  beyond  the  District  Court 
of  Appeals  where  the  judgment  rendered  in  the  superior 
court  can  be  reviewed,  and  why  the  parties  should  have 
the  right  to  burden  the  Supreme  Court  with  a  review  of 
that  case.  It  is  tried  by  the  justice  of  the  peace,  by  a 
jury  in  the  justice  court,  by  the  judge  of  the  superior 
court  and  then  by  the  District  Court  of  Appeals ;  and  why 
should  they  have  the  right  to  have  the  case  reviewed  by 
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three  courts  for  the  correction  of  errors  ?  Why  should  in- 
terlocutory orders,  the  granting  and  refusing  of  injunc- 
tions, the  granting  or  refusing  of  receivers,  go  anyjfurther 
than  the  District  Court  of  Appeals  until  after  final  judg- 
ment in  the  case,  if  the  case  is  one  which  is  finally  enti- 
tled to  go  to  the  Supreme  Court?  If  an  interlocutory  or- 
der is  granted,  granting  or  refusing  an  injunction,  or 
granting  or  refusing  a  receiver,  it  can  be  promptly  taken 
to  the  District  Court  of  Appeals  for  review,  but  it  cannot 
go  to  the  Supreme  Court.  Would  it  not  be  wise  and 
money-saving  to  stop  all  interlocutory  orders  granting 
and  refusing  injunctions  and  granting  and  refusing  re- 
ceivers in  the  District  Court  of  Appeals?  The  party 
would  be  permitted  to  except,  to  file  exceptions  pendente 
lite  in  that  court,  so  when  the  final  judgment  is  rendered, 
and  the  case  is  finally  carried  to  the  Supreme  Court  from 
the  District  Court  of  Appeals,  the  appellant  could  carry 
up  all  errors  committed,  wherever  committed,  whether  in 
the  district  court  or  the  superior  court.  Let  the  right  of 
exceptions  pendente  lite  be  had  in  the  district  court  as 
well  as  in  the  superior  court,  and  then  when  the  final 
judgment  is  rendered,  when  a  man  has  no  other  right  of 
trial  in  the  superior  court,  he  can  carry  up  all  the  errors 
committed  on  the  trial,  provided  that  it  is  not  a  misde- 
meanor case  and  provided  it  is  not  an  appeal  from  a  jus- 
tice court. 

His  honor.  Justice  Cobb,  has  told  us  of  the  mass  of  busi- 
ness that  overwhelms  the  Supreme  Court.  If  we  stop 
these  appeal  cases,  misdemeanor  cases  and  preliminary 
orders,  it  will  take  away  half  the  business  of  that  court. 
But  suppose  it  will  not  cut  it  down  one-half,  but  cut  it 
down  one- third,  there  will  still  be  enough  to  keep  that  court 
very  busy.  The  number  of  cases  has  increased  and  will 
continue  to  increase,  and  in  two  years  there  will  be  twelve 
hundred  cases  there  if  the  present  rate  of  increase  con- 
tinues, and  the  court  will  be  unable  to  decide  them  unless 
this  District  Court  of  Appeals  or  some  intermediate  tribu- 
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nal  is  established.  If  these  three  District  Courts  are  held 
tuiQtially  in  the  diflEerent  cities  in  Georgia,  half  the  busi- 
ness of  the  Supreme  Court  will  be  taken  away,  the  bur- 
den will  be  taken  oil  these  judges,  and  they  will  not  only 
be  able  to  dispose  of  the  cases  in  that  court,  but  will  be 
able  to  do  justice  to  themselves,  the  lawyers  of  Georgia 
and  the  trial  courts. 

Now  the  provisions  of  the  bill  as  to  the  right  of  appeal, 
as  to  the  procedure,  are  simple,  very  simple.  The  case  is 
tried  in  the  District  Court  of  Appeals  on  the  original 
TBCord  with  a  brief  of  the  evidence  approved  by  the 
judge  and  sent  to  the  District  Court  of  Appeals  by  the 
clerk,  and  from  the  District  Court  of  Appeals  to  the  Su- 
preme Court.  There,  is  nothing  for  the  appellant  to  do 
except  to  file  a  statement  with  the  court  that  he  desires  an 
appeal,  and  the  record  is  sent  up.  There  are  no  difficul- 
ties, no  complications,  no  intricate  pieces  of  machinery. 
He  simply  announces  that  he  desires  an  appeal. 

This  statement  is  made,  as  I  say,  without  having  been 
put  in  shape,  and  without  having  so  much  as  read  this 
bill  over  in  two  or  three  months.  It  seems  to  me  that 
there  is  practically  no  doubt  that  the  establishment  of 
these  three  courts  in  different  districts  respectively  will 
relieve  the  Supreme  Court,  nor  as  to  the  necessity  of  that 
relief.  One  word,  gentlemen,  in  conclusion,  and  I  will 
leave  the  subject  with  others  who  are  more  familiar  with 
its  details.  Judge  Cobb  never  spoke  a  truer  word  in  his 
life  than  when  he  said  the  difficulty  of  this  question  and 
bringing  it  to  a  settlement  does  not  rest  with  the  Supreme 
Court.  It  does  not  rest  with  the  legislature  primarily.  It 
does  not  rest  with  the  people.  It  rests  with  you  and  with 
every  member  of  the  bar  in  this  State.  (For  the  bill  pre- 
sented by  Judge  Barrow  see  Appendix  J.) 

President  Battle  resumed  the  chair. 

The  President:  The  next  paper  is  by  Judge  Notting- 
ham of  Macon. 

Mr.  Nottingham:    For  the  first  time  I  have  just  learned 
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that  I  was  expected  to  prepare  a  paper  upon  the  sabject 
now  under  discussion.  About  a  month  ago  the  Secretary 
informed  me  that  to  me  among  others  had  been  assigned 
a  part  in  the  discussion  of  the  question  now  before  the 
Association.  At  that  time  I  had  no  expectation  of  being 
able  to  attend,  and  not  until  an  hour  before  1  left  for 
Warm  Springs  had  I  the  least  idea  I  could  attend.  What 
I  say  to  you,  necessarily  on  the  spur  of  the  moment,  must 
be  largely  by  way  of  apology.  Now  the  attitude  of  shirk- 
ing any  duty,  whether  assigned  or  assumed,  is  distasteful 
to  any  one,  but  there  is  to  me  another  position  that  is 
more  distasteful  still;  that  is  an  attempt  or  endeavor  to 
instruct  or  entertain  so  intellectual  and  cultured  a  body 
as  the  Bar  Association  of  Georgia  without  careful  prepa- 
ration upon  the  subject  to  be  discussed.  Therefore  I  will 
just  say  a  word  or  two  to  you,  gentlemen. 

Several  years  ago,  some  five  or  six  years  ago,  through 
the  Bar  Association,  attention  was  attracted  to  the  crowded 
condition  of  the  Supreme  Court  docket.  They  agreed  that 
not  only  were  the  judges  of  that  high  tribunal  the  hard- 
est worked  men  and  the  most  niggardly  paid,  but  they 
endeavored  to  make  the  people  of  the  State  at  large  real- 
ize the  difficulties  under  which  the  members  of  the  Su- 
preme Court  were  laboring.  An  addition  of  three  mem- 
bers was  given  to  the  court  by  constitutional  amendment. 
There  has  been,  as  shown  by  the  admirable  paper  read  by 
Justice  Cobb,  a  rapid  and  wonderful  increase  in  the  num- 
ber of  cases  taken  to  the  Supreme  Court.  Since  the  ad- 
dition of  three  members  to  that  court,  as  I  understand 
from  the  paper  just  read  (the  figures  the  paper  has  given), 
the  average  has  been  seven  hundred  cases  per  term;  that 
will  be  more  than  one  hundred  to  each  member  of  the 
court.  With  the  present  rate  of  increase  there  will  be 
twelve  hundred  cases  within  a  year  or  two,  and  how  are 
they  going  to  hear  and  decide  them  ?  Why,  gentlemen, 
such  labor  put  upon  these  judges  means  that  it  is  an  ab- 
surdity to  expect  them  to  consider  carefully — to  consider 
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and  decide  each  case.  It  is  a  burden  that  ought  not  to 
be  put  upon  a  citizen  of  Georgia.  It  is  not  wise.  It  is 
not  just.  The  subject  is  a  burning  one  to  the  judiciary 
of  Georgia,  and  it  is  necessary  for  us  to  do  something 
to  bring  about  harmony  and  orderly  methods,  and  to 
relieve  the  Supreme  Court.  The  subject  is  a  pressing  one 
which  the  Georgia  Bar  Association  has  to  grapple  with. 
It  involves  every  county  within  the  jurisdiction  of  this 
State.  The  question  of  vital  importance  as  I  understand 
it,  in  this  discussion,  is  incorporated  in  the  conclusion 
of  the  subject  "and  to  relieve  the  Supreme  Court."  The 
suggestion  made  by  Judge  Cobb  that  a  committee  should 
be  raised  strikes  me  as  an  admirable  one.  It  should 
be  appointed  as  early  as  practicable,  as  promptly  as  the 
President  of  the  Association  is  able  to  appoint  the  com- 
mittee; a  committee  not  so  large  as  to  be  unwieldy,  but 
sufficiently  small  that  each  member  may  feel  the  respon- 
sibility of  his  duty.  That  committee  should  have  before 
it  the  admirable  paper  of  Justice  Cobb.  It  seems  to 
cover  every  phase  of  the  subject.  Also  the  paper  which 
Judge  Barrow  presented,  but  did  not  read,  and  sugges- 
tions from  all  the  members  of  the  Association.  That 
committee  should  be  given  plenary  power  to  draw  up  a 
constitutional  amendment  and  to  recommend  to  the  legis- 
lature anything  to  bring  the  desired  relief.  Now  the  in- 
crease in  the  number  of  cases  in  the  Supreme  Court  is  due 
to  one  or  two  natural  causes,  and  to  the  increase  of  courts 
in  the  State  from  which  bills  of  exception  lie  to  the  Su- 
preme Court,  in  the  last  few  years, — the  establishment  of 
numberless  city  courts.  It  is  this  policy  of  conferring 
this  jurisdiction  on  these  courts  that  permits  the  carry- 
ing up  of  these  little  2x3  cases  that  take  up  the  time  of  the 
learned  justices.  I  say  it  is  trifling  with  justice.  It  seems 
to  me  to  be  foolish  to  permit  the  carrying  of  certain  classes 
of  misdemeanor  cases  to  the  Supreme  Court;  cases  where 
a  man  is  guilty  of  a  misdemeanor  beyond  a  doubt,  and 
yet  he  has  the  right  to  take  that  case  through  the  various 
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courts  to  the  Supreme  Court.  I  was  informed  by  one  of 
the  learned  judges  of  our  Supreme  Court  that  they  are 
now  considering  a  case  to  decide  whether  or  not  the  de- 
fendant shall  pay  to  the  plaintiff  the  fabulous  sum  of  six 
dollars.  Isn't  it  out  of  reason  for  that  case  to  go  to  the 
Supreme  Court  of  Georgia  ?  The  court  over  which  I  have 
the  honor  to  preside  spent  two  days  recently  trying  a  case 
involving  ten  dollars,  by  reason  of  the  decision  of  the  Su- 
preme Court  within  the  last  two  years  taking  away  from 
the  justice  of  the  peace  jurisdiction  in  cases  of  bail 
trover.  Two  days  spent  with  two  panels  of  jurors,  cost- 
ing forty-eight  dollars  a  day,  in  trying  a  ten-dollar  cow 
case,  and  that  case  can  be  taken  to  the  Supreme  Court. 
These  little  five-  or  ten-dollar  cases  under  our  present 
system  are  tried  in  the  justice  court  before  the  justice  of 
the  peace,  by  a  jury  in  the  justice  court,  then  by  the 
judge  of  the  Superior  Court  and  finally  by  the  Supreme 
Court.    It  does  seem  to  me  to  be  out  of  all  reason. 

It  does  seem  that  every  member  of  this  Association 
must  realize  that  these  gentlemen  are  overworked,  and 
that  they  should  have  the  sympathy  and  support  of  every 
member  of  this  Association  in  the  effort  to  bring  to  them 
the  necessary  relief. 

The  President:  The  next  is  a  paper  by  Mr.  P.  A. 
Hooper. 

Mr.  Hooper  did  not  respond. 

The  President:  Next  is  the  paper  of  Mr.  W.  K.  Miller. 
(For  Mr.  Miller's  paper  see  Appendix  K.) 

Justice  Lumpkin:  Would  I  be  in  order  now  to  ask  a 
few  minutes'  indulgence  ? 

Mr.  Lawton:    The  matter  is  open  for  discussion. 

Mr.  Lumpkin :  I  do  not  desire  to  offer  a  motion,  nor  to 
make  a  speech,  but  1  simply  wish  to  make  a  few  sugges- 
tions to  the  Association  by  way  of  bringing  down  to  an 
issue  the  particular  business  that  I  naturally  am  disposed 
to  consider,  the  main  part  of  the  subject  under  discus- 
sion. 


Digitized  by 


Google 


JUSTICE  Lumpkin's  remarks.  43 

The  President:  It  is  directly  in  order.  It  is  the  subject 
before  the  Association. 

Mr.  Lumpkin:  I  will  detain  you  but  a  few  minutes.  I  do 
not  suppose  that  any  gentleman  here  will  consider  that  I 
am  criticizing  the  admirable  paper  which  has  just  been 
presented  by  my  associate  on  the  bench.  It  tells  the  whole 
story,  and  so  clearly  and  carefully  covers  the  ground  that 
I  think  it  may  be  assumed  that  there  is  pressing  need  of 
relief  for  the  Supreme  Court  of  a  part  of  the  burden  they 
are  laboring  under  for  the  reasons  pointed  out.  It  would 
be  foolish  for  me  to  undertake  to  add  anything  to  the 
reasoning  or  facts  stated  in  Judge  Cobb's  paper.  You  will 
readily  observe  at  once  the  two  central  ideas ;  one  I  have 
just  laid  down,  the  absolute  necessity  of  relief,  and  the 
other  is  the  method  of  bringing  about  that  relief.  I  do 
not  deem  it  profitable  for  me  to  discuss  the  details  of  any 
plan  or  plans.  I  have  no  doubt  that  the  bar  of  Georgia, 
with  its  great  influence,  and  this  great  assembly  solidly 
pledged  to  some  plan  will  bring  about  the  relief  that  must 
inevitably  come.  I  think  that  paper  suggests  the  most 
practical  way  to  get  at  it;  that  is,  that  the  President  of  this 
Association  should  appoint  a  committee;  a  committee  large 
enough  to  represent  the  different  phases  of  litigation  and 
all  the  different  kinds  of  lawyers  irrespective  of  the  busi- 
ness they  engage  in,  yet  small  enough  to  be  effective.  The 
scheme,  you  observe,  provides  for  the  formulation  of  some 
plan,  and  further  provides  that  it  should  be  transmitted  to 
every  lawyer  in  the  State,  and  gives  him  an  opportunity  to 
be  heard  on  the  question,  and  finally  the  committee  pre- 
sents some  plan  to  the  General  Assembly.  The  Associa- 
tion should  see  to  the  appointment  of  the  committee  and 
trust  to  the  wisdom  of  our  President  to  give  us  the  right 
sort  of  a  committee.  Then  I  appeal  to  that  committee  in 
advance  to  take  this  subject  up  at  once  and  to  enter  upon 
its  work,  and  when  this  committee  formulates  its  sugges- 
tions and  finally  makes  a  last  draft  of  the  bill,  I  have  no 
doubt  that  the  Governor  of  the  State,  in  view  of  its  im- 
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portance,  will  call  the  attention  of  the  General  Assembly 
to  it  in  his  message,  and  there  are  many  good  lawyers  and 
able  men  who  will  put  this  legislation  through.  We  can 
go  a  step  farther  than  that.  It  will  take  months  to  bring 
about  the  needed  changes;  we  will  have  to  have  more  o^ 
less  changes  in  the  Constitution.  We  can  get  this  bill  be 
fore  the  next  General  Assembly  and  get  the  Legislature  to 
pass  it,  making  the  necessary  changes  in  the  Constitution, 
and  then  we  will  have  to  go  before  the  people  in  the 
different  counties  and  get  them  to  adopt  it. 

Now,  what  I  beseech  you  is  to  provide  for  the  appoint- 
ment of  this  committee,  and  I  would  take  the  liberty  of 
suggesting  that  their  report  be  printed  and  mailed  to  each 
member.  This  matter  can  be  looked  after  by  the  commit- 
tee; that  they  send  to  each  member  of  the  Legislature  and 
to  each  lawyer,  not  only  a  copy  of  Jildge  Cobb's  paper, 
but  also  a  copy  of  the  report  of  the  committee  and  the  pro- 
posed bill  and  amendments. 

Mr.  Meldrim:  Before  my  friend  finishes,  I  would  like  to 
ask  if  he  has  considered  the  question  of  how  many  should 
be  on  that  committee. 

Mr.  Lumpkin:  I  had  in  mind  several  plans  if  they  met 
with  tlie  approval  of  the  bar. 

Mr.  Meldrim:  How  many?  One  from  each  congressional 
district  ? 
Mr.  Lumpkin:  That  would  not  be  too  many. 
Mr.  Merrill :  As  Judge  Lumpkin  did  not  like  to  make 
a  motion,  I  move  that  the  President  of  the  Association  be 
requested  to  appoint  a  committee  as  outlined  by  Judge 
Cobb  in  his  paper,  to  carry  out  these  ideas,  the  committee 
to  consist  of  eleven  as  suggested. 

Mr.  Dessau  :  I  desire  to  amend  that  motion.  I  think, 
Mr.  President,  that  the  suggestion  to  have  one  from  each 
congressional  district  is  probably  wise.  I  had  in  my  own 
mind  the  appointment  of  one  from  each  judicial  circuit. 
I  do  not  know  but  what  that  would  make  too  many,  so  I 
am  rather  of  the  opinion  that  one  from  each  congressional 
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district  would  probably  be  better.  However,  I  will  offer 
an  amendment.  I  desire  to  amend  the  motion  to  make  the 
committee  composed  of  one  from  each  congressional  dis- 
trict and  two  from  the  State  at  large,  and  that  the  Presi- 
dent of  this  Association  be  ex  officio  Chairman. 

Mr.  Merrill :  I  accept  the  amendment. 

Mr.  Dessaa  :  My  motion,  Mr.  President,  is  that  the  man 
who  will  be  president  at  the  time  the  committee  is  ap- 
pointed be  chairman. 

Mr  Nottingham  :  I  desire  to  offer  another  amendment, 
which  I  suppose  will  be  accepted;  that  is,  that  the  Presi- 
dent for  the  ensuing  year  appoint  that  committee  at  his 
leisure,  and  that  he  do  so  as  early  as  practicable. 

The  President :  Does  the  gentleman  accept  the  amend- 
ment? 

Mr.  Merrill :  Yes,  sir. 

Mr.  Miller  :  I  desire  to  offer  a  further  amendment,  and 
that  is,  that  this  committee  be  delegated  power  to  have 
such  information  as  it  may  deem  proper  to  print  furnished 
to  each  member  of  the  Legislature;  the  bill  as  they 
finally  agree  on  it  and  any  other  information  that  they 
think  proper  to  distribute  among  the  members  of  the 
Legislature;  that  they  be  delegated  the  right  and  power 
to  have  that  work  done. 

The  President:  The  appointment  of  this  committee  is 
an  important  matter,  and  the  resolution  should  clearly 
define  its  duties.  It  is  important  that  the  resolution  as 
passed  be  in  proper  shape,  and  if  it  meets  with  the  ap- 
proval of  the  Association,  I  will  appoint  Mr.  Merrill  and 
Mr.  Dessau  to  draft  that  resolution  and  present  it  to  the 
Association  this  afternoon. 

Mr.  Harris  :  I  make  that  as  a  resolution. 

The  President :  It  is  moved  and  seconded  that  Mr.  Mer- 
rill and  Mr.  Dessau  be  appointed  a  committee  to  draft  a 
resolution  and  submit  it  to  the  Association  this  afternoon. 
The  motion  was  adopted. 
Mr.  Miller:  I  renew  my  motion  made  earlier  in  the  day 
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that  the  paper  of  Judge  Cobb  be  printed  and  that  the 
Secretary  be  directed  to  mail  a  copy  to  each  member  of 
the  Legislature.  I  think  that  ought  to  be  done ;  that  a 
copy  ought  to  be  mailed  to  each  member  of  the  Legisla- 
ture with  such  other  information  as  the  committee  may  be 
able  to  give  it.  I  think  it  ought  to  go  to  the  members  of 
the  Legislature  with  the  bill  read  by  Judge  Barrow.  It 
may  be  introduced  at  the  next  session  of  the  Legislature. 
Whether  it  is  the  bill  adopted  by  the  committee  of  this- 
Association  or  not,  it  is  possible  that  it  may  be  introduced, 
or  a  bill  on  the  lines  suggested  by  Judge  Barrow,  and  in 
that  event  it  should  be  before  the  Legislature. 

Mr.  Meldrim  :  I  would  suggest  to  my  friend  Mr.  Miller 
(I  agree  with  him  fully),  that  if  this  committee  is  to  be 
raised,  upon  that  committee  will  devolve  the  duty  of 
sending  out  a  proper  report  to  the  members  of  the  Bar 
throughout  the  State,  as  well  as  presenting  the  final 
result  of  their  labors  to  the  Legislature,  and  would  it  not 
be  better  to  confer  upon  that  committee  this  general  duty 
and  not  confine  it  so  exactly,  but  say  that  paper  or  sa 
much  of  it  as  they  may  deem  necessary,  together  with 
their  suggestions,  in  the  form  of  a  report. 

Mr.  Miller  :  I  will  withdraw  my  motion. 

Mr.  Lumpkin  :  I  move  that  Brother  Miller  be  added  ta 
that  committee  with  Brother  Dessau  and  Brother  Merrill 
to  straighten  out  that  resolution. 

The  President :  I  will  add  Mr.  Miller  to  that  com- 
mittee. 

The  Secretary:  As  it  is  a  quarter  to  one  o'clock,  and  there 
are  certain  miscellaneous  matters  before  the  Association, 
I  move  that  the  remainder  of  the  program  be  deferred 
until  this  afternoon. 

Motion  adopted. 

The  Secretary:  The  President  has  handed  me  a  list  of 
the  following  committees,  which  I  will  now  read  : 

Committee  on  Nomination  of  OiEcers :    A.  P.  Persons^ 
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Chairman;  Joel  Branham,  J.  Hansell  Merrill,  W.  K. 
Miller,  S.  B.  Adams. 

Committee  on  Registration  of  Land  Titles  :  Wash- 
ington Dessau,  Chairman  ;  T.  A.  Hammond,  Warner  Hill, 
Henry  R.  Goetchius,  Sylvanus  Morris. 

Delegates  to  the  American  Congress  of  Tuberculosis : 
W.  E.  H.  Searcy,  Jr.,  Chairman ;  B.  S.  Miller,  John  W. 
Bennett,  W.  W.  Bacon,  Jr.,  W.  A.  Charters. 

Mr.  Dunham :  The  topic  under  discussion,  just  acted 
on,  has  reached  that  stage  that  I  think  we  all  ought  to  be 
perfectly  free  and  not  throw  any  bouquets  at  each  other. 
We  all  recognize  that  the  Supreme  Court  business  has 
grown  to  that  extent  that  it  makes  it  embarrassing  some- 
times for  the  court.  I  am  quite  sure  that  the  personnel  of 
that  court  is  of  such  a  high  moral  character,  that  if  they 
are  forced  to  make  case  decisions,  and  not  given  time  to 
give  the  consideration  necessary  to  reflect  credit  upon 
their  knowledge  of  the  law  and  the  standing  of  the  bench, 
they  would  not  hold  the  position.  We  all  recognize  that 
it  is  necessary  to  make  some  changes  in  our  judicial  sys- 
tem, and  we  are  all  willing  to  do  anything  we  can,  and  in 
some  way  we  ought  to  make  our  position  known.  I  do  not 
approve  the  motion  to  appoint  any  committee,  no  matter 
from  whence,  or  however  wise  its  members  may  be,  which 
is  delegated  with  power  to  draft  a  bill  to  submit  to  the 
representatives.  They  ought  to  make  their  report  to  the 
Association.  The  bill,  when  drafted,  ought  to  be  sub- 
mitted to  the  Association.  The  influence  of  the  Bar  Asso- 
ciation is  very  great,  and  if  we  are  to  preserve  it  we  should 
be  very  cautious ;  so  I  hope  that  the  matter  will  be 
seriously  considered  after  the  report  of  the  committee  has 
been  made,  and  I  think  the  committee  should  not  be 
delegated  the  power  to  frame  a  bill  and  draft  resolutions 
for  us.  Their  report  should  be  made  to  this  body,  and 
this  body  should  accept  it  or  reject  it,  and  indorse  it  and 
advocate  it  before  the  Legislature  if  we  accept,  or  modify 
it  if  we  disapprove  it. 
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Mr.  Adams  :  When  I  asked  when  the  report  would  be 
made,  I  thought  the  matter  was  very  urgent  indeed.  The 
relief  should  be  had  as  soon  as  possible.  If  we  delay  the 
matter  until  the  next  meeting  of  the  Bar  Association,  we 
must  postpone  this  relief  until  another  session  of  the 
Legislature.  The  matter  is  open  for  discussion  and  we 
have  been  discussing  it.  I  knew  the  delay  would  be  great 
if  a  report  was  made  to  our  next  meeting,  and  that  is  why 
I  wanted  to  know  when  the  report  would  be  made. 

Mr.  Dunham  :  I  have  this  to  say  in  reply.  We  all 
recognize  the  importance  of  the  subject  under  discussion, 
but  it  is  not  of  as  much  importance  as  preserving  the  in- 
fluence of  the  Bar  Association,  and  we  should  be  cautious 
what  we  indorse. 

Mr.  Lawton  :    1  move  we  take  a  recess. 

Mr  Ellis :  The  Atlanta  Bar  adopted  unanimously  a 
resolution  inviting  the  American  Bar  Association  to  hold 
its  annual  meeting  in  1903  in  Atlanta,  and  a  number  of  us 
who  are  members  of  this  Association  are  also  members 
of  the  American  Bar  Association,  a  great  and  distin- 
guished body  of  men,  as  you  all  know.  We  have  reason 
to  believe  that  they  will  probably  be  pleased  to  meet 
somewhere  in  the  South.  They  have  never  had  a  session 
in  the  South.  Indeed,  it  may  be  truthfully  stated,  it 
would  have  been  a  hard  matter  anywhere  in  this  adjacent 
territory  to  give  them  the  accommodations  they  would 
require,  but  Atlanta  now,  1  believe,  will  afford  the  facili- 
ties desired.  Now,  I  believe  it  is  well  known  to  you  that 
this  American  Bar  Association  pays  its  own  expenses. 
They  have  ample  funds,  and  all  that  would  be  expected 
would  be  in  the  line  of  courtesy  in  their  treatment  by  the 
persons  in  the  locality  which  they  visit.  They  met  last 
year  in  the  West,  and  for  a  number  of  years  previously 
in  Saratoga.  I  was  appointed  a  committee  by  the  Atlanta 
Bar  to  bring  this  matter  before  this  Association,  with  the 
hope  that  if  it  meets  your  approval,  you  will  assist  us  in 
getting  them  to  Atlanta.    I  offer  the  following  resolution  : 
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Resolved,  By  the  Greorgia  Bar  Association,  in  convention  assembled, 
that  the  invitation  of  the  Atlanta  Bar  Association  to  the  American  Bar 
Association,  to  hold  its  session  of  1903  in  Atlanta,  is  earnestly  indorsed 
and  approved. 

ReBolved,  That  this  Association  will  appreciate  the  distinguished 
honor  of  having  the  American  Bar  Association  meet  in  Georgia,  and 
will  use  its  best  efforts  to  make  the  coming  of  our  brethren  within  our 
State  an  occasion  of  interest  and  pleasure  to  them. 

Resolvedf  That  the  delegates  appointed  from  this  Association  to  rep- 
resent it  at  the  meeting  of  the  American  Bar  Association  be  charged 
with  the  duty  of  bringing  to  the  attention  of  said  Association  the  action 
of  the  Bar  Association  of  Atlanta,  our  approval  thereof,  and  our  earnest 
desire  for  its  favorable  consideration. 

The  resolution  was  adopted. 

The  Association  took  a  recess  until  4  p.m.  the  same  day. 


SECOND  DAY'S  PROCEEDINGS— AFTERNOON 
SESSION. 

The  Association  met  pursuant  to  adjournment,  and  was 
called  to  order  by  the  President. 

The  President:  At  the  time  of  adjournment  we  had 
under  discussion  the  appointment  of  a  committee  consist- 
ing of  Mr.  Dessau  and  Mr.  Merrill,  to  draft  resolutions 
embodying  the  different  motions  which  had  been  made, 
and  the  last  motion  was  that  Mr.  Miller  be  added  to  that 
committee.  There  was  no  action  taken  upon  that  motion, 
and  it  is  now  the  first  thing  in  order. 

Mr.  Lumpkin :  Mr.  Miller  had  suggested  some  addi- 
tions to  the  resolution,  and  I  made  the  motion  that  he  be 
added  to  the  committee  of  two. 

Mr.  Miller  :  I  appreciate  the  kindness  of  the  judge  in 
making  that  motion,  but  I  hope  he  will  withdraw  it.  I 
think  the  committee  is  ready  with  the  resolution. 

Mr.  Lumpkin  :  Then  1  will  withdraw  my  motion  and 
the  committee  will  stand  as  originally  named. 

The  President :  The  chair  understands  that  the  com- 
mittee is  ready  to  report. 
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Mr,  Beck  :  Before  yon  enter  npon  the  program  for  the 
afternoon,  I  have  a  resolution  to  submit.  1  would  send  it 
to  the  Clerk's  desk,  but  as  I  have  written  it  I  had  better 
read  it  myself. 

Whbrbas.  The  election  of  the  oflBcers  of  this  Association  is  a  matter 
•of  highest  importance  to  the  Association  ;  and 

WiiBRBAS,  If  every  individual  member  of  the  Association  is  permitted 
to  take  part  directly  in  the  election  of  oflBcers,  instead  of  electing  them 
through  a  committee,  it  v\rill  tend  to  stimulate  the  interest  of  the 
members  in  the  affairs  of  the  organization  ;  therefore,  be  it 

Resolved,  That  the  committee  to  nominate  oflBcers  be  relieved  of  the 
•duty  of  selecting  the  said  oflBcers,  and  that  the  order  of  business  be  sus- 
pended and  the  election  of  oflBcers  be  entered  upon  now,  and  that  each 
member  be  permitted  to  vote  directly  for  his  choice  for  the  members  to 
nil  each  of  the  respective  oflBces. 

The  resolution  received  a  second. 

Mr.  Lawton:  I  move  to  lay  the  motion  on  the  table. 

Mr.  Persons:  In  view  of  the  fact,  Mr.  Chairman,  that 
I  am  the  Chairman  of  the  Nominating  Committee,  I  de- 
fiire  to  say  that  it  has  been  the  customary  way  of  nomi- 
nating the  officers  of  this  Association,  and  I  believe  the 
Nominating  Committee  should  present  the  names 

Mr.  Beck:  I  rise  to  the  point  that  the  motion  to  lay  on 
the  table  is  not  debatable. 

The  President :  I  shall  have  to  hold  that  the  question 
is  not  debatable. 

Mr.  Persons:  I  arise  to  a  question  of  personal  privi- 
lege. I  know  the  question  is  not  debatable.  I  do  not  un- 
derstand why  the  motion  should  have  been  made  at  this 
time.  If  it  is  for  tbe  reason  that  it  is  thought  that  any 
member  of  this  committee  would  not  discharge  his  duty 
faithfully  to  this  committee,  and  in  that  way  and  to  that 
end  which  would  best  serve  the  interests  of  the  Associar 
tion,  I  wish  to  say  that  I  will  retire  voluntarily  from  the 
committee.  It  has  been  constanlly  the  purpose  and  inten- 
tion of  the  Association  to  eliminate  politics  from  this  As- 
sociation, and  to  have  committees  to  make  the  nomina- 
tions, to  prevent  any  scramble  for  office  as  being  beneath 
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the  dignity  of  the  members  of  the  Association.  I  say, 
Mi".  President,  if  there  be  any  man  who  aspires  to  the 
office  of  President,  or  any  other  office  in  this  Association, 
if  he  feels  there  would  be  any  opposition  to  him  founded 
on  any  good  reason,  he  would  not  want  the  position,  and 
I  cannot  see  how  any  member  of  the  Association  could 
ask  the  Association  to  encourage  a  scramble  before  the 
Association,  in  order  that  he  might  obtain  preferment,  nor 
would  he  desire  any  of  his  friends  to  do  so. 

Mr.  Beck:  I  rise  to  the  point  that  while  the  gentleman 
rose  upon  a  question  of  personal  privilege,  he  has  that 
right,  Mr.  Chairman,  but  he  is  entering  upon  a  general  dis- 
cussion of  the  question,  and  he  is  not  speaking  to  a  ques- 
tion of  personal  privilege. 

The  President:  The  chair  will  be  obliged  to  hold  that 
the  point  made  is  well  taken,  and  that  Mr.  Persons  is  out 
of  order  on  a  motion  to  lay  on  the  table,  and  unless  that 
motion  is  withdrawn  by  the  gentleman  who  made  it,  dis- 
cussion will  be  out  of  order. 

Mr.  Persons:  1  don't  see  why  at  this  time,  after  the 
committee  has  been  appointed,  the  gentleman  should 
come  in  with  that  resolution.  I  would  like  to  know  the 
meaning  of  it. 

Mr.  Sweat:  May  I  ask  the  gentleman  a  question  as  a 
matter  of  information  ? 

The  President:    Yes,  sir,  with  his  permission. 

Mr.  Sweat:  Under  the  order  of  business,  unless  the 
resolution  offered  by  Judge  Beck  is  adopted,  a  large  ma- 
jority of  the  members  of  this  Association  who  are  now 
here  in  attendance  will  have  left  either  to-night  or  to-mor- 
row before  your  committee  of  five  will  make  their  report 
to  this  Association  on  to-morrow,  so  that  in  order  to  per- 
mit the  members  to  have  a  voice  in  the  selection  of  the 
officers,  is  it  not  necessary  to  adopt  his  resolution  ?  That 
is  the  question. 

The  President:    Before  the  question  is  answered  by  the 
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gentleman  who  is  now  on  his  feet,  I  desire  to  know  if  there 
is  any  objection. 

Mr.  Beck:  I  object. 

The  President:  The  question  is  not  debatable,  and  unless 
the  objection  is  withdrawn  I  shall  have  to  hold  that  the 
discussion  is  out  of  order. 

Mr.  Beck:    I  insist  on  my  objection. 

Mr.  Lawton:  There  seems  to  be  a  desire  to  discuss  the 
matter,  so  I  will  withdraw  my  motion  to  lay  the  resolution 
on  the  table. 

The  President:  The  motion  to  lay  on  the  table  is  with- 
drawn, 

Mr.  Beck:  Touching  the  merits  of  the  resolution  I 
shall  be  very  brief  in  my  remarks.  The  resolution  ought 
not  and  cannot  be  construed  as  a  reflection  on  any  one.  It 
is  true  that  for  a  number  of  years  it  has  been  the  custom 
to  select  through  a  committee  the  officers  for  the  ensuing 
year.  If  the  custom  has  to  be  changed,  if  the  law  has  to 
be  changed,  I  understand  it  to  be  one  of  the  highest  pur- 
poses of  this  organization  to  change  laws  and  to  change 
customs,  and  there  must  be  a  starting  point,  and  I  know 
of  no  particular  time  that  would  be  more  suitable  to  make 
an  innovation  upon  this  custom,  if  it  is  desirable  that  one 
should  be  made.  Possibly  a  resolution  of  this  nature 
should  have  been  made  during  the  proceedings  of  this 
body  before  the  committee  was  appointed,  but  I  desire  in 
rejoinder  to  that  to  say  that  this  committee  was  appointed, 
the  motion  was  made  at  the  beginning  of  the  proceedings, 
and  it  was,  I  understand,  without  any  debate  and  without 
any  reflection,  adopted. 

The  President:  Would  the  gentleman  i>ermit  the  chair 
to  interrupt  ? 

Mr.  Beck:  Yes,  sir. 

The  President:  The  motion  was  made  before  the  Asso- 
ciation and  adopted  and  the  committee  was  then  ap- 
pointed. 

Mr.  Beck:  Such  a  motion  had  been  the  custom  for  some 
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years,  and  I  presumed,  as  other  members  did,  that  unless 
some  such  action  as  this  was  taken,  it  would  be  continued. 
Sefore  the  idea  had  suggested  itself  in  my  mind  in  its 
definite  shape,  the  idea  had  been  suggested  to  me  by  sev- 
eral members  of  the  Association  that  it  would  be  well  that 
ttie  election  should  be  made,  so  that  the  individual  mem- 
bers could  participate  in  it.    I  desire  to  urge  this  especial 
point,  this  idea,  that  it  will  give  to  the  members  of  the 
Association  a  livelier  interest  in  the  affairs  of  this  body  to 
permit  them  to  take  part  in  the  election  of  the  officers. 
Especially  is  this  true  so  far  as  it  relates  to  the  younger 
members  of  the  body  coming  in.    They  cannot,  or  from 
their  modesty  will  not,  participate  in  the  abstract  questions 
that  come  before  us  in  deference  to  the  older  members  of 
the  Bar,  and  with  the  modesty  that  marks  all  the  younger 
members  of  the  Bar,  they  leav6  the  questions  that  come 
up  here  for  discussion  to  gentlemen  of  more  experience. 
If  they  can  participate  in  the  election  of  their  officers 
they  will  feel  a  deeper  interest  in  the  Association,  and  in- 
stead of  having  the  fifteen,  twenty  or  thirty,  the  few  who 
come  here,  if  they  have  this  opportunity  to  participate  in 
the  proceedings,  we  will  see  this  list  largely  increased 
year  by  year,  and  I  hope  it  will  be  done.    It  surely  will 
not  be  urged  by  any  one  upon  this  floor  that  an  unsuitable 
member  would  be  elected  president — any  man  who  should 
not  be  put  in  nomination.  It  is  surely  not  to  be  suggested. 
not  to  be  urged,  that  this  Association  is  concluded  by  the 
nomination  of  any  one  by  a  committee.  Such  action  could 
amount  to  nothing  more  than  nomination,  and  the  matter 
would  still  be  open  and  others  could  be  brought  forward 
for  consideration.  Now  if  the  program  as  it  is  stands,  per- 
mitting nominations  to  be  made  by  a  committee  to-morrow 
instead  of  to-day,  every  member  knows,  I  believe,  that  there 
will  be  but  a  hai;idful  of  members  to  consider  it;  whereas 
if  the  election  comes  off  this  afternoon  the  entire  body  is 
here  to  participate  in  it.    The  resolution  calls  for  an  im- 
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mediate  election  to  be  entered  upon,  but  if  the  change 
voices  the  sentiment  of  the  members  here,  I  would  be  glad 
to  fix  five  or  six  o'clock  this  afternoon  as  the  time  when 
this  business  shall  be  entered  upon. 

Mr.  Hammond:  I  think  the  trouble  that  seems  to  be  in 
Judge  Sweat's  mind,  as  well  as  in  Judge  Beck's  mind, 
might  be  entirely  obviated  if  the  committee  should  this 
afternoon  make  their  report  instead  of  to-morrow  morn- 
iog.  If  they  don't  make  their  report  this  afternoon  the 
complaint  might  be  made  that  it  is  not  the  action  of  the 
full  body  of  the  Association.  The  action  of  this  commit- 
tee, whoever  it  may  nominate  for  the  various  offices,  is  not 
binding  on  this  Association,  and  any  member  of  the  As 
sociation  can  nominate  any  other  officer.  Any  member 
has  the  privilege  on  this  floor  to  nominate  any  man  for 
the  same  office,  bringing  it  before  the  Association  for  an 
open  vote.  Mr.  President,  I  believe  that  one  of  the  high- 
est things  a  man  would  aspire  to  connected  with  the  Bar 
of  Georgia  is  to  be  president  of  this  Association.  I  be- 
lieve that  the  man  who  would  aspire  to  it  and  use  politics 
to  gain  it,  ought  to  be  the  last  man  elected  to  it.  If 
the  precedent  of  nineteen  years  of  harmonious  action,  in 
which  the  committee  reported  to  this  Association  the  men 
they  suggested  for  officers  of  it,  is  now  to  be  changed  be- 
cause the  personnel  of  the  committee  is  not  satisfactory  to 
some  of  us,  on  the  idea  that  it  will  bring  new  members 
into  the  Association,  then  I  would  hate  to  see  such  action 
taken  for  the  purpose  of  increasing  its  membership.  The 
open  contention  is  made  that  it  would  increase  the  mem- 
bership; so  it  would;  but  the  time  might  come  when  the 
aspirants  for  these  offices  would  not  only  pay  the  expenses 
the  time  they  were  there,  but  would  pay  the  way  of  a 
body  of  politicians  to  control  the  election  to  one  or  more 
of  these  responsible  offices.  This  I  want  to  obviate.  I 
believe  the  man  to  be  elected  to  this  position  ought  not  to 
know  that  he  is  to  be  elected.  He  ought  to  be  a  man  who 
didn't  open  his  mouth  as  to  whether  or  not  he  wanted  to 
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be  elected.  It  ought  to  be  an  honor  bestowed,  not  one 
Bought  for.  I  am  perfectly  willing  that  the  committee 
should  nominate,  and  then  if  that  nomination  is  not 
satisfactory  the  Association  can  turn  it  down. 

Mr.  Toomer:  In  speaking  of  precedents,  is  it  not  true 
that  there  is  a  precedent  of  the  Association  that  controls 
the  action  of  the  committee  in  selecting  the  President  of 
the  Association? 

Mr.  Hammood:  I  don't  think  that  I  understand  the  gen- 
tleman's question. 

Mr.  Toomer:  I  now  ask  if  the  invariable  precedent  of 
the  Association  does  not  control  the  committee  absolutely 
in  such  matters  ? 

Mr.  Hammond:  I  did  not  catch  the  force  of  your  ques- 
tion. 

Mr.  Toomer:  Isn't  it  true  that  for  years  and  years  the 
Association  has  selected  the  vice-president  for  the  office  of 
president  ? 

Mr.  Hammond:  No,  sir,  it  is  not  true!  Only  three  times, 
and  then  not  as  a  matter  of  precedent,  was  such  a  thing 
done.  It  ought  never  to  be  done.  The  idda  of  establish- 
ing a  precedent  when  It  comes  to  where  a  man  can  go  up  the 
ladder  and  climb  to  the  head  of  the  Association  ought 
never  to  be  a  part  of  the  Association.  Mr.  Chairman,  the 
unbroken  rule  so  far  as  I  know,  and  I  have  been  to  a  great 
many  meetings  and  have  read  the  proceedings  of  others, 
has  been  on  the  first  or  second  day  for  some  member, 
generally  my  good  friend  Dessau,  to  rise  in  the  conven- 
tion and  ask  that  a  committee  of  five  be  appointed  to  re- 
port on  the  last  day,  or  whenever  it  was  decided  the  elec- 
tion of  officers  should  be  had,  and  to  eliminate  all  politics 
from  the  election.  When  has  such  a  strange  thing  as  this 
been  done  before  now  that  anybody  ever  heard  of  ? 

Mr.  Felder:  May  I  ask  a  question  ? 

Mr.  Hammond:  Yes,  sir. 

Mr.  Felder:  What  good  purpose  is  served  by  appoint- 
ing this  committee  to  nominate  names  when  any  member 
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has  the  right  to  nominate  other  names  ?  How  does  that 
keep  the  matter  out  of  politics  ? 

Mr.  Hammond:  This  committee  is  supposed  to  know 
what  is  best  for  the  good  of  the  Association.  It  has  to 
nominate  a  president,  five  vice-presidents,  the  chairman 
of  the  Executive  Committee  and  five  members  of  that  com- 
mittee, and  a  secretary  and  a  treasurer,  to  make  a  selec- 
tion to  the  best  interest  of  the  Association,  and  they  have 
no  interest  in  the  election  of  any  man. 

Mr.  Sweat:  May  I  ask  a  question? 

Mr.  Hammond:  Yes,  sir. 

Mr.  Sweat:  Will  the  gentleman  object  to  asking  this 
committee  to  report  at  five  o'clock. 

Mr.  Hammond:  Oh,  no.  We  could  ask  the  committee 
to  make  their  nominations  and  report  to  us  this  afternoon. 

The  President:  Does  the  gentleman  make  that  as  a  mo- 
tion ? 

Mr.  Sweat:  No,  sir,  I  do  not. 

Mr.  Hammond:  I  move  as  a  substitute  for  the  motion  of 
Judge  Beck  that  the  Committee  on  Nominations  be  con- 
tinued, and  that  by  five  o'clock  this  afternoon  they  re- 
port the  names  of  the  various  persons  they  nominate. 

Mr.  Beck:  As  the  author  of  the  resolution  1  cannot  ac- 
cede to  that  request. 

Mr.  Ellis:  Those  of  us  in  favor  of  Judge  Beck's  resolu- 
tion have  been  accused  of  entering  the  domain  of  politics. 
For  myself  I  think  that  accusation  utterly  without  foun- 
dation. All  we  are  asking  for  is  the  personal  and  indi- 
vidual right  to  cast  our  ballot.  Now  I  want  to  say  that  I 
have  the  greatest  professional  and  personal  respect  for 
the  President  who  appointed  this  committee,  and  I  have 
the  greatest  respect  for  his  committee  personally.  Some 
of  the  gentlemen  on  that  committee  are  my  warm  per- 
sonal friends,  and  I  would  be  the  last  to  do  anything  that 
could  be  considered  in  any  fair  sense  a  hurt  to  their  feel- 
ings. It  seems  to  me  that  if  we  wait  until  the  committee 
reports,  though  all  of  us  may  differ,  as  was  suggested, 


Digitized  by 


Google 


ELECTION   OF   OFFICERS — DISCCSSION.  57 

with  the  prestige  given  their  nominations  there  would  be 
no  nominations  against  it.  All  I  want  is  a  fair  free  bal- 
lot; the  great  American  privilege  of  every  man  to  cast  his 
ballot  as  he  chooses.  I  want  to  say  one  thing  more,  and  I 
am  done.  The  gentleman  who  in  the  order  of  things,  who 
under  the  precedent  and  custom  would  be  entitled  to  this 
position,  has  never  asked  me  to  support  him.  I  want  to 
say  that  I  have  known  him  from  his  boyhood;  that  he, 
like  the  balance  of  us,  is  not  as  perfect  as  he  might  be, 
but  of  fine  intellect,  of  brave  and  courageous  nature,  and 
I,  an  old  member  of  the  Bar,  am  willing  to  sit  under  his 
dominion. 

Mr.  Dunham:  There  are  quite  a  number  of  members 
who  were  not  present  when  the  resolutions  were  offered, 
and  I  rise  to  ask  to  have  them  read. 

The  President:  Asa  matter  of  information  the  Secretary 
will  read  the  resolutions. 

The  Secretary:  I  will  ask  Judge  Beck  to  .read  them. 
The  writing  is  not  very  plain. 

The  President:  The  Secretary  states  that  he  cannot  read 
the  writing  of  the  gentleman  who  offered  the  resolutions, 
so  Judge  Beck  will  read  them. 

The  Secretary:  I  thought  I  might  have  some  difficulty, 
and  so  I  took  the  liberty  of  referring  it  to  the  gentleman 
who  wrote  it. 

Mr.  Beck  reads  the  resolution. 

Mr.  Nottingham:  I  certainly  think  that  this  is  a  matter 
that  ought  to  be  discussed  dispassionately.  There  ought 
not  to  be  any  feeling  in  this  matter.  We  are  all  brothers 
in  a  fraternal  order,  and  I  cannot  see  why  there  should  be 
so  much  heat  in  the  discussion  of  a  mere  matter  of  policy. 
I  am  championing  no  individual  for  the  presidency,  and 
have  not  been  requested,  directly  or  indirectly,  to  give  my 
voice  or  my  vote  to  any  individual.  I  am  at  a  loss  to 
understand  how  it  can  be  that  the  friend  of  any  gentle- 
man who  asks  that  the  nominations  be  held  in  open  meet- 
ing, whereby  every  member  of  this  Association  has  the 
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right  to  nominate  and  vote  for  his  choice — how  that  can 
be  suggested  as  going  into  the  domain  of  politics.     If  I 
could  see  how  it  could  be  a  political  maneuver,  I  would 
put  my  voice  and  vote  most  strenuously  against  it,  for 
surely  when  politics  creeps  into  the  Georgia  Bar  Associa- 
tion, this  Association  will  be  rent  in  twain,  and  its  pur- 
poses will  fail  of  accomplishment.    I  say  I  am  at  a  loss  to 
understand  why  the  gentleman  who  asks    the  simple 
privilege  that  the  nominations  of  the  officers  of  this  As- 
sociation be  made  in  open  session  and  not  behind  a 
screen  by  a  committee,  why  this  is  carrying  the  Asso- 
ciation into  politics.     It  was  said  of  a    distinguished 
Georgian  who  was  prominent  in  politics  for  many  years, 
that  he  was  accustomed  to  work  with  small  bodies  and  to 
pay  no  attention  to  the  house,  and  it  seems  to  me  that  as 
apolitical  maneuver  the  man  who  wanted  to  use  politics  to 
boost  himself  into  office  against  the  wishes  of  the  Asso- 
ciation could  more  easily  work  upon  a  committee  of  five 
than  upon  the  Association .     I  beg  to  say  that  I  make 
these  remarks  without  the  least  desire  to  reflect  upon  any 
one.    I  am  satisfied  that  the  committee  will  select  some 
gentleman  who  will  be  an  honor  to  the  Georgia  Bar  Asso- 
ciation, but  I  do  say  that  it  is  a  right,  a  democratic  right 
in  a  republican  government,  for  every  member  of  the  As- 
sociation to  make  nominations  and  to  vote  for  the  nomi- 
nees.   It  is  true  that  when  the  committee  makes  its  re- 
port, other  nominations  may  be  made,  but  when  the  com- 
mittee makes  a  report  it  carries  with  it  a  moral  weight. 
While  I  have  no  aspirations  myself,  yet  I  do  say  that 
when  a  man  comes  into  the  Association  and  offers  for  this 
position  of  President,  his  aspirations  should  be  supported 
so  long  as  they  rest  upon  reason  and  principle,  and  when 
they  do  not  rest  upon  principle  and  reason  they  should 
not  be  supported  by  any  man  engaged  in  a  laudable  en- 
terprise.   I  have  no  feeling  about  this  matter  and  no  wish 
about  it;  I  am  championing  no  cause,  but  I  believe  the 
best  way  to  keep  politics  out  of  the  Association  is  to  aban- 
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don  the  practice  of  nominating  candidates  by  oommittees. 
There  is  no  member  of  this  Association  from  the  President 
down  who  should  not  be  regarded  as  eligible  to  fill  any 
office  for  which  he  has  the  capacity.  There  should  be  one 
controlling  question  for  all  the  members  of  the  Associa- 
tion, and  that  is  the  question  of  his  fitness  for  that  office. 

Mr.  Lawton:  It  seems  to  me  that  we  might  as  well  dis- 
cuss this  question  plainly.  There  is  no  use  disguising 
matters,  from  what  the  situation  is.  I  think  every  one  will 
admit  that  there  is  but  one  candidate  for  office 

Mr.  Smith:  Do  you  mean  that  I  am  a  candidate  ?  That 
I  have  solicited  votes  ? 

Mr.  Lawton:  I  said  there  was  but  one  candidate  for  of- 
fice. I  referred  to  you.  I  thought  it  was  openly  under- 
stood that  you  were  a  candidate. 

Mr.  Smith:  Do  you  mean  that  I  have  solicited  votes  ? 

Mr.  Lawton:  I  was  under  that  impression. 

Mr.  Smith:  You  are  mistaken.  I  have  never  solicited 
or  requested  a  vote.  I  have  never  spoken  to  any  one  to 
vote  for  me.    I  have  never  asked  for  a  vote. 

Mr.  Lawton:  I  am  glad  to  learn  that  I  have  been  mis- 
informed. I  have  no  personal  knowledge  on  the  subject, 
but  I  understood  that  you  were  seeking  the  office. 

Mr.  Smith:  Do  you  mean  to  say  that  I  am  a  candidate 
and  that  I  have  been  soliciting  votes  ? 

Mr.  Lawton:  I  said  that  it  was  understood  that  there 
was  but  one  candidate  for  office.    I  meant  you. 

Mr.  Smith:  Do  you  mean  to  say  that  I  have  been  solicit- 
ing votes  ? 

Mr.  Lawton:  You  heard  what  I  said.  What  do  you 
mean,  sir,  by  asking  me  these  questions  in  this  manner  ? 
I  will  not  submit  to  this.    I  will  not  be  browbeaten 

Mr.  Smith:  I  have  no  idea  of  browbeating  the  gentle- 
man  

Mr.  Lawton:  You  heard  what  I  said,  sir, 

Several  members  rose  at  the  same  time  to  a  point  of 
order. 
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The  President:  The  Chair  will  recognize  no  one  until 
order  is  restored.  The  Chair  will  recognize  no  one  until 
every  one  is  seated. 

The  members  were  seated  and  order  was  restored. 

Mr.  Lawton:  I  understand  that  I  have  the  floor  to  dis- 
cuss the  question  of  the  resolution  ? 

The  President:  The  Chair  cannot  hold  you  out  of  order. 

Mr.  Smith:  Will  the  gentleman  submit  to  a  question? 

Mr.  Lawton:  I  will  submit  to  any  question  ;  any  ques- 
tion which  is  asked  which  is  justified  by  anything  I  have 
said  ;  but  I  will  submit  to  no  threats,  and  to  no  question 
which  is  not  authorized  by  anything  that  I  have  said. 

Mr.  Smith:  I  desire  to  ask  a  question,  and  it  is  not  my 
purpose  to  make  any  threats.  It  was  not  the  purpose  of 
my  question,  but  I  desire  there  should  be  an  answer.  I 
will  be  obliged  in  justice  to  myself  to  ask  if  the  record 
can  be  read,  that  I  may  see  if  I  understood  the  gentleman's 
answer.    I  simply  asked  a  question. 

Mr.  President:  The  Chair  understood  that  Col.  Lawton 
submitted  to  the  question 

Mr.  Smith:  During  the  moment's  pause  I  have  spoken 
to  Capt.  W.  D.  Ellis,  a  friend  in  whom  I  have  the  highest 
confidence,  and  he  assures  me  that  I  misunderstood  the 
gentleman's  remark,  and  that  I  should  be  satisfied  with 
his  reply.    I  withdraw  my  request  to  have  the  record  read. 

Mr.  Lawton:  To  return,  Mr.  Chairman,  to  our  original 
subject,  it  is  a  well-recognized  fact,  it  is  a  reported  fact^ — 
I  believe  I  have  explained  the  remark  to  the  gentleman 
satisfactorily — that  there  is  but  one  candidate.  It  will  not 
do  to  discuss  the  resolution  of  Judge  Beck  on  abstract 
grounds.  The  question  before  this  Association  is  not 
whether  it  is  advisable,  in  general  to  elect  officers  on  viva 
voce  nominations,  or  to  have  the  officers  as  enumerated  by 
Mr.  Hammond,  a  president,  five  vice-presidents,  chairman 
of  the  Executive  Committee  and  the  members  of  that  com- 
mittee, nominated  by  a  committee ;  but  the  question  is 
whether  this  Association,  on  a  motion  introduced  by  a 
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friend  of  a  particular  gentleman,  becanefe  it  is  supposed  to 
be  to  his  interest,  shall  change  it  for  this  one  time.  I  sup- 
pose it  will  not  be  denied 

Mr.  Ellis:  Will  the  gentleman  permit  a  question? 

The  President:  Does  the  gentleman  yield  ? 

Mr.  Lawton:  Yes,  sir,  I  will. 

Mr.  Ellis:  If  a  member  of  this  Association  can  get  a 
majority  of  the  votes  ought  he  not  to  be  elected  ? 

Mr.  Lawton:  Yes,  sir.  It  takes  up  the  question  of  the 
election  outside  of  the  regular  understood  order  when  the 
members  did  not  know  it  was  coming  up,  after  the  com- 
mittee was  appointed.  When  the  Association  comes  to  re- 
pudiate its  precedents,  not  because  the  precedent  is  wrong, 
but  because  the  precedent  is  not  to  the  interest  of  a  gen- 
tleman they  desire  to  elect — when  the  Association  under- 
takes to  do  that,  then  the  Association  is  certain  to  get 
into  politics.  We  may  all  run,  but  there  are  no  candidates. 
The  committee  have  selected  a  man — a  man  they  be- 
lieve to  be  qualified  for  the  oflBce  of  President,  but  I 
would  say  frankly  for  myself,  if  a  member  of  the  Associa- 
tion named  any  one  in  opposition,  I  might  hesitate  to  see 
whether  in  all  respects  he  was  qualified  for  the  office.  It 
is  a  high  office.  It  must  necessarily  be  filled  by  a  man  of 
high  standing  at  the  Bar.  He  must  be  more  than  that, 
a  man  above  others  ;  he  must  have  character  and  stand- 
ing to  authorize  his  elevation  in  an  association  of  lawyers; 
he  must  be  a  man  above  suspicion.  Again  there  must  be 
harmony  among  the  officers  in  order  that  Jihey  may  work 
together.  Action  on  this  matter  ought  to  be  taken  calmly 
and  deliberately,  and  not  on  the  spur  of  the  moment,  or 
maybe  the  excitement  of  our  enthusiasm.  If  these  nom- 
inations are  made  on  the  floor  of  the  Association,  a  man 
puts  in  nomination  some  friend,  and  he  never  stops  to 
think.  A  man  doesn't  usually  want  to  enter  a  contest,  and 
no  one  else  accepts  a  nomination.  You  will  not  get  the 
benefit  of  that  cool  deliberate  action  you  have  in  the  com- 
mittee.   It  is  a  plan  that  has  been  followed  by  the  Ameri- 
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can  Bar  Association  for  years  withoat  a  single  exception, 
and  I  don't  think  that  we  ought  to  abandon  this  custom 
of  our  Bar  Association  in  the  interest  of  any  particular 
man. 

Mr.  Miller:  I  am  one  of  the  younger  men  of  this  Asso- 
ciation. The  first  surprise  to  me  after  I  had  become  a 
member  was  that  I  had  no  voice  in  the  election  of  its  Presi- 
dent. I  did  not  question,  Mr.  President,  the  wisdom  of 
that  right  being  deprived  to  one  of  its  members.  I  do  not 
suppose,  Mr.  President  and  gentlemen,  that  there  are  any 
candidates  for  this  high  office.  I  mean  candidates  as  used 
in  ordinary  parlance.  I  presume  that  if  there  are  any 
candidates,  they  are  candidates  in  the  same  sense  that  the 
first  Vice-President  was  a  candidate  last  year,  and  the 
year  before,  and  perhaps  will  be  the  year  hence. 

The  President:  Will  the  gentleman  permit  an  interrup- 
tion? 

Mr.  Miller:  Yes,  sir. 

The  President:  The  gentleman  has  made  a  remark  re- 
ferring to  the  presiding  officer,  in  stating  that  he  was  a 
candidate 

Mr.  Miller:  I  think  the  Chair  misunderstood  my  remark. 

The  President:  The  Chair  has  not  misunderstood  the 
gentleman  when  he  made  the  remark  that  the  first  Vice- 
President  was  in  a  sense  a  candidate.  The  gentleman  must 
excuse 

Mr.  Miller:  I  withdraw  my  remark. 

The  President:  The  Chair  cannot  permit  the  gentleman 
to  withdraw  the  remark  until  it  has  been  explained.  The 
Chair  wishes  it  distinctly  understood  that  the  presiding 
officer  at  no  time,  to  no  person,  nor  in  any  sense  was  a  can- 
didate for  any  office,  and  never  requested  or  solicited  a 
vote  in  that  behalf. 

Mr.  Miller:  I  know  what  the  Chair  says  is  a  fact,  and  I 
agree  with  the  statement  thoroughly.  It  was  not  the 
intention  of  myself  to  say  that  the  Chair  was  ever  a 
candidate,  and  I  desire  to  be  understood  in  that  regard. 
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When  I  was  first  elected  a  member  of  this  Association,  the- 
distingnished  gentleman,  Mr.  Lamar  of  Augusta,  was  vice- 
president  and  succeeded  as  President  of  this  Association; 
next  came  another  honorable  and  distinguished  gentle- 
man who  was  first  vice-president,  Mr.  Hill,  and  then  our 
President,  a  distinguished  gentleman  who  was  first  vice- 
president.  So  far  as  I  know  since  I  have  been  elected  a 
member  of  the  Association,  there  has  never  been  a  single 
candidate  for  President.  When  I  used  the  expression,  I 
said  that  I  used  it  not  as  it  is  used  in  ordinary  parlance,. 
and  I  did  not  intend  to  say  that  any  president  of  this  As- 
sociation had  ever  been  a  candidate.  I  say  no  president,^ 
and  no  vice-president  has  ever  been  a  candidate  in  the 
sense  the  word  is  used  in  ordinary  parlance.  I  simply 
wanted  to  state  that  so  far  as  my  observation  extends,  it 
has  been  the  unwritten  law  from  time  immemorial  that 
the  first  vice-president  of  this  Association  was  elevated  to 
the  presidency;  and  in  endeavoring  to  do  so,  I  said  that  it 
was  understood  perhaps  that  every  vice-president  would 
be  in  a  sense  a  candidate,  without  meaning  that  he  would 
go  and  ask  for  a  vote.  I  don't  think —  I  know  my  dis- 
tinguished friend  did  not  do  it,  and  don't  believe  that  any 
of  the  distinguished  gentlemen  have  ever  done  it;  and  I 
did  not  intend  that  my  remarks  should  be  construed  in 
that  light. 

I  started  to  say  it  occurs  to  me  that  the  remarks  of 
Judge  Beck  were  timely,  and  also  the  remarks  of  Judge 
Nottingham,  and  the  members  of  the  Association,  and 
particularly  the  young  men,  should  have  the  right  to 
speak  and  the  right  to  vote  on  the  question  of  who  should 
be  the  President  of  this  Association.  I  don't  know  that 
I  favor  any  one,  whether  he  be  a  candidate  or  not,  but  so  far 
as  my  observation  goes  the  first  Vice-Presidents  have  al- 
ways been  elevated  to  the  presidency  of  this  Association; 
and  so  far  as  my  experience  has  gone  never  have  the 
members  of  this  Association  had  an  opportunity  to  par- 
ticipate in  the  election  of  a  President  of  the  Association. 


Digitized  by 


Google 


64  .  19    GEORGIA   BAR   ASSOCIATION. 

Now,  80  far  as  this  committee  which  was  appointed  for  the 
purpose  of  nominating  the  officers  of  this  Association  is 
concerned,'!  will  state  that  the  Chairman  of  that  com- 
mittee is  my  personal  friend.  I  have  a  high  regard  for 
him,  and  there  is  no  man  living  in  whom  I  have  more  con- 
fidence. He  is  my  friend,  and  I  think  he  believes  and 
knows  I  am  his  friend,  but  that  is  not  the  question.  I  do 
uot  believe  and  cannot  believe  that  any  man  would  com- 
plain that  we  are  politicians.  I  do  not  agree  with  my 
friend  Hammond  that  candidates  will  become  numerous 
or  will  ever  become  such  before  the  Association.  I  cannot 
see  how  there  can  be  any  more  politics  in  the  convention 
than  in  the  committee  appointed  to  make  these  nomina- 
tions. I  cannot  understand  how  any  man  who  is  a  politi- 
cian, as  the  word  is  used  by  my  brother  Hammond,  can 
become  a  member  of  this  Association  when  we  have  an 
able  committee  to  supervise  its  membership.  I  cannot  un- 
derstand, nor  am  I  prepared  to  believe,  that  anybody  in 
this  Association  will  ever  descend  to  the  plane  of  paying 
the  expenses  of  a  member  to  and  from  the  Association,  or 
even  to  paying  his  initiation  fee.  I  do  not  believe  that 
this  body  will  ever  admit  into  its  membership  such  a  man, 
and  I  believe  there  are  very  few  lawyers  living  in  Georgia 
to-day  who  could  be  purchased  to  that  extent.  I  am  in 
favor  of  the  resolution  because  I  believe  to-day  a  man 
should  have  the  right  to  vote  for  all  the  officers  of  the  As- 
sociation. 

Mr.  Brandon:  I  only  wish  to  say  a  word  or  so.  Mr.  Law- 
ton  stated  in  the  beginning  of  this  argument  that  it  was 
well  to  look  at  this  question  exactly  as  it  is.  He  said,  I 
understand,  according  to  information  he  had,  which  may 
or  may  not  be  correct,  that  there  was  but  one  can- 
didate for  the  position  of  president.  Of  course  I  do  not 
know  what  information  Mr.  Lawton  received.  I  know  from 
the  information  I  have  received  that  there  is  no  candidate, 
but  that  there  is  opposition  to  the  man  who  may  be  put  in 
nomination  for  president.    That  is  the  real  fact.    Instead 
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of  being  an  effort  to  elect  a  man,  the  effort  has  been  made 
to  defeat  a  man  it  was  thought  was  about  to  be  elevated 
because  certain  gentlemen,  from  the  highest  motives  I 
liave  no  doubt,  felt  the  same  to  be  their  privilege.    Mr. 
JLiawton  makes  the  further  point  that  if  the  nominations 
axe  made,  certain  gentlemen  may  not  be  prepared  to  vote. 
If  I  understand  the  situation  clearly — if  I  am  correct  in 
\v^hat  I  have  heard— a  certain  gentleman  has  been  run  for 
the  place,  and  everybody  is  in  a  position  to  say  whether 
he  would  be  a  proper  man  for  the  presidency  as  soon  as 
the  nominations  are  made.  It  seems  to  me  that  everybody 
has  the  right  to  vote  for  whomsoever  he  pleases.    Every 
naan  has  as  much  right  to  think  that  any  gentleman  nomi- 
nated is  a  proper  man  for  the  place,  as  some  one  else  has 
the  right  to  think  that  he  is  not  the  man  for  the  place.  It 
seems  to  me  to  be  better  for  the  Association  to  submit  the 
matter  to  the  Association  and  let  the  members  vote  on  it.  If 
the  man  I  vote  for  doesn't  get  the  place,  it  is  all  right.    I 
have  no  doubt  that  if  the  man  I  vote  for  gets  a  majority  and 
some  one  else  doesn't  get  it,  it  will  be  all  right  with  the 
others.   It  does  not  seem  proper  to  me  that  these  five  gen- 
tlemen should  have  the  right  to  nominate  our  officers.     I 
don't  know  who  they  are.     If  there  is  not  such  a  full  at- 
tendance as  is  desired,  it  seems  to  me  that  perhaps  it 
would  be  better  to  fix  the  hour  at  5  or  6  o'clock,  and  then 
at  that  time,  for  the  sake  of  harmony  and  good  feeling, 
let  the  nominations  be  made,  let  each  man  vote  for  his 
choice  and  let  the  majority  decide  it.  That,  it  seems  to  me, 
would  keep  down  feeling,  which  seems  to  be  entertained 
by  a  number  of  gentlemen.  I  never  heard  of  it  until  a  mo- 
ment ago.    It  seems  to  me  that  it  would  be  well  to  let  the 
motion  of  Mr.  Beck  go  through  and  the  Convention  make 
the  nominations.  Something  was  said  about  the  first  Vice- 
President  being  made  President.    I  have  been  looking  it 

up,  and  that  has  been  the  custom  for  several  years 

Mr.  Owens:  Three  times  in  eighteen  years. 
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Mr.  Brandon:  First  in  1897,  then  in  1898, 1899, 1900  and 
1901. 

Mr.  Owens:  Wasn't  Judge  McWhorter  Vice-President 
for  two  years? 

Mr.  Brandon:  Possibly  he  was.  That  was  when  Mr. 
Akin  was  elected. 

A  Member:  Isn't  it  true  that  Mr.  Hill,  the  last  President, 
was  Vice-President  more  than  one  year? 

Mr.  Brandon:  No,  sir. 

A  Member:  Mr.  Hill  wasn't  Vice-President  for  two  years  ? 

Mr.  Brandon:  Here  it  is,  I  will  read  it.  Judge  McWhor- 
ter- was  Vice-President  in  1896  and  1897.  The  Secretary 
for  that  year  was  elected  President,  and  then  the  rule  I 
speak  of  was  put  in  force  and  has  been  in  force  since. 

Mr.  Akin:  This  question  is  of  such  vitaj  importance  to 
this  Association  thai  I  think  it  ought  to  be  considered  and 
determined  dispassionately  and  impersonally.  The  gen- 
tlemen who  have  spoken  against  the  resolution  of  Judge 
Beck  seem  to  think  that  it  was  a  violation  of  at  least  the 
unwritten  law  of  the  Association.  In  the  nineteen  years 
during  which  this  Association  has  been  in  existence,  as 
referred  to  by  my  friend  from  Fulton,  this  by-law  has  re- 
mained unchanged;  has  remained  as  the  law  written,  the 
law  deliberate,  the  nineteen-year-old  law  of  the  Associa- 
tion: 

^^Nominations  of  candidates  to  fill  the  respective  offices 
may  be  made  at  the  time  of  election  by  any  member,  and 
as  many  candidates  may  be  nominated  for  each  office  as 
members  may  wish  to  name,  but  all  elections,  whether  to 
office  or  membership,  must  be  by  ballot.  A  majority  of 
the  votes  cast  shall  be  sufficient  to  elect  to  office;  but  five 
negative  votes  shall  be  sufficient  to  defeat  an  election  to 
membership." 

Mr.  President,  it  was  not  the  custom  of  this  Association 
in  its  first  meetings  to  elect  the  officers  through  nomina- 
tions made  by  a  committee  appointed  for  that  purpose. 
As  the  n^inutes  in  this  published  volume  will  show,  the 


Digitized  by 


Google 


ELECTION   OF   OFFICERS — DISCUSSION.  67 

ifirst  executive  committee  was  elected  by  the  members,  and 
"that  executive  committee  nominated  certain  officers  who 
were  elected.  Since  that  time,  it  is  true,  for  a  number  of 
years,  the  custom  has  been  for  a  committee  of  five  ap- 
pointed by  the  Chair  to  report  nominations  to  the  Asso- 
ciation, and  for  a  motion  to  be  made  that  the  Secretary 
cast  the  ballot  of  the  Association  for  the  nominees  they 
have  made.  In  other  words,  a  custom  has  grown  up  con- 
trary to  our  law,  and  Judge  Beck's  resolution  is  that  the 
written  law,  the  law  deliberate,  the  nineteen-year-old  law 
of  this  Association,  shall  be  put  in  force.  His  resolution 
asks  for  the  enforcement  of  the  written  law,  and  points 
out  an  innovation  upon  the  written  law;  none  the  less  an 
innovation  because  it  has  the  precedent  of  some  years  to 
support  it.  T  agree  most  thoroughly  and  heartily  with  all 
the  gentlemen.  I  would  deprecate  a  scramble  for  office  in 
the  Association.  T  agree  most  heartily  with  those  who 
say  that  the  office  of  President  of  this  Association  is  too 
high  to  be  sought  for  or  scrambled  for,  but,  Mr.  Presi' 
dent,  I  have  for  years  thought  it  to  be  for  the  best  interest 
of  this  Association  to  have  the  election  by  ballot.  I  have 
thought  that  it  would  be  well  to  have  it  by  ballot  without 
nomination,  and  if  no  man  was  elected  on  the  first  ballot, 
the  second  ballot  could  be  confined  to  the  members  re- 
ceiving the  two  highest  votes.  I  would  not  be  afraid  to 
trust  this  body  with  the  election  of  its  officers.  Mr.  Pres- 
ident, I  deprecate  any  feeling  which  may  have  sprung  up 
from  the  bottom  of  my  heart.  Without  doing  so,  for  the 
fear  that  such  a  motion  would  be  misunderstood  and  mis- 
construed, I  have  desired  at  previous  meetings  to  offer  a 
resolution  that  the  precedent  we  have  established  be  abol- 
ished and  that  we  follow  the  law.  If  we  think  that  the 
law  is  bad,  let's  repeal  it,  but  repeal  it  in  the  regular  way. 
I  have  spoken  of  no  individual.  I  wish  to  say  that  this 
is  a  most  excellent  committee,  most  excellent  gentlemen. 
I  say  it  sincerely.  I  wish  to  say  for  our  honored  Presi- 
dent that  he  has  endeavored  fearlessly  and  impartially 


Digitized  by 


Google 


68  19    OflORGIA   BAR   ASSOCIATION. 

to  preside.  I  have  the  highest  respect  for  him  and  for 
each  and  every  member  of  the  committee,  but  I  believe 
that  it  is  for  the  interest  of  the  Association  that  the  prec- 
edent be  done  away  with,  and  that  we  go  back  to  the 
long-established,  nineteen-year-old  law  of  the  Association. 
They  were  giants  in  those  days  when  they  voted  by  ballot. 
The  distinguished  and  revered  father  of  the  gentleman 
from  Chatham  was  one  of  those  giants;  L.  N.  Whittle  of  Ma- 
con, Clifford  Anderson  and  our  present  Chancellor  of  the 
University  of  Georgia;  and  they  did  not  have,  or  at  least 
during  the  first  meetings  of  the  Association,  such  a  prece- 
dent as  this.  I  deprecate  from  the  bottom  of  my  heart  any 
personal  feeling  in  this  matter.  If  it  should  continue  it 
will  divide  this  body  into  factions,  and  if  any  such  divi- 
sion should  grow  in  our  membership,  it  would  do  the  Asso- 
ciation a  great  deal  of  harm.  How  many  attend  our  meet- 
ings ?  I  have  atte;ided  for  years,  and  I  say  it  is  not  going 
too  far  to  say  that  a  little  change  in  this  precedent  and 
going  back  to  the  law,  may  have  the  eifecc  of  increasing 
our  attendance  and  membership.  Not  for  the  reasons  sug- 
gested by  my  friend  from  Fulton.  His  judgment  is  in 
error  when  he  thinks  that  railroad  fare  may  be  paid,  per- 
haps, by  parties  who  wish  to  get  the  members  here  to 
vote.  But,  Mr.  President,  let  us  return  to  the  discussion 
of  the  question  that  is  before  this  body.  This  is  my 
last  word  upon  it,  and  I  say  let  us  return  to  the  written 
published  law  of  the  Association. 

Mr.  Whipple:  I  call  for  the  previous  question. 

The  President:  The  resolution  offered  lt)y  Judge  Beck  is 
to  the  effect  that  the  committee  to  nominate  officers  be  re- 
lieved of  the  duty  of  selecting  such  officers,  and  that  the 
order  of  business  be  suspended  and  the  election  of  officers 
be  entered  upon  now,  and  that  each  member  be  permitted 
to  vote  directly  for  his  choice.  The  resolution  is  before 
the  house,  and  the  gentleman  from  Dooly  has  called  the 
previous  question. 

Mr.  Merrill:  What  becomes  of  the  substitute? 
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The  President:    The  Chair  had  overlooked  the  substi-. 
tute.    With  the  permission  of  the  house  the  Chair  would 
like  the  gentleman  to  state  his  substitute. 

Mr.  Hammond:  My  substitute  was  that  the  committee 
should  retire  and  make  their  report  to  the  house  at  5 
o'clock  this  afternoon. 

The  President:  To  this  resolution  there  was  a  substitute 
offered  by  Mr.  Hammond  of  Fulton  that  the  committee 
appointed  by  the  President  should  immediately  retire 
and  make  a  report  to  the  house  at  6  o'clock  this  after- 
noon. That  has  been  offered  as  a  substitute  to  the  orig- 
inal motion. 

Mr.  Hooper:  I  move  that  the  substitute  of  the  gentle- 
man from  Atlanta  be  laid  on  the  table. 

The  President:  The  Chair  will  hold  that  the  motion  is 
not  germane.  The  vote  is  to  be  taken  on  the  question  and 
the  substitute  cannot  be  laid  on  the  table. 

Mr.  Beck:  I  rise  to  a  point  of  order,  the  point  being 
that  on  a  call  for  the  previous  question  the  vote  should 
be  on  the  resolution  and  not  upon  the  substitute. 

The  President:  There  having  been  a  substitute  offered 
before  the  previous  question  was  called,  the  question  will 
be  upon  the  substitute.  The  question  is  upon  the  substi- 
tute offered  by  Mr.  Hammond. 

A  viva  voce  vote  was  taken  and  a  division  called  for. 

The  count  showed  34  for  and  47  against  th^  substitute, 
and  the  substitute  was  declared  lost. 

The  President:  The  question  is  now  upon  the  resolution 
offered  by  the  gentleman  from  Spalding. 

The  resolution  was  adopted  without  division. 

The  President:  Nominations  for  officers  are  now  in  or- 
der. 

Mr.  Hammond:  I  wish  to  nominate  for  the  office  of  Pres- 
ident of  this  Association  the  Hon.  Mr.  Meldrim  of  Savan- 
nah. 

The  President:  The  gentleman  offers  the  name  of  Mr. 
P.  W.  Meldrim. 

«gba 
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Mr.  Felder:  I  desire  to  place  in  nomination  the  name 
of  Hon.  Burton  Smith  of  the  county  of  Fulton. 

The  President:  Mr.  Felder  offers  the  name  of  Mr.  Bur- 
ton Smith.    You  may  prepare  your  ballots. 

Mr.  Dessau:  I  move  that  Mr.  Ellis  of  Fulton  and  Mr. 
Hammond  o£  Fulton  be  elected  tellers. 

A  Member:  I  move  that  the  gentleman  from  Ware  be 
permitted  to  make  a  personal  explanation. 

Mr.  Sweat:  I  wish  to  state  for  information,  that  the 
votes  of  some  of  us  may  be  understood,  that  Mr.  Burton 
Smith  is  now  the  first  Vice-President  of  the  Association, 
and  the  other  distinguished  gentleman,  Major  Meldrim,  is 
the  second  Vice-President.  Everybody  should  cast  their 
ballots  for  Mr.  Smith  for  President;  then  we  will  elect 
Major  Meldrim  first  Vice-President,  and  we  can  have  the 
pleasure  of  electing  him  President  next  year. 

The  President:  The  resolution  is  offered  by  the  gentle- 
man from  Bibb  that  the  two  persons  named,  Mr.  Ellis  of 
Pulton  and  Mr.  Hammond  of  Fulton,  be  appointed  tellers. 

The  resolution  was  adopted. 

A  Member:  I  wish  to  ask  for  information:  Is  it  neces- 
sary that  one  must  be  an  active  member  before  he  can 
vote? 

The  President:  The  Chair  will  announce  that  every 
member  of  the  Association  who  is  not  in  arrears  with  his 
dues,  whether  an  active  or  honorary  member,  is  entitled 
to  vote.  It  is  suggested  that  you  write  your  own  name 
on  the  ballots  so  that  it  may  be  seen  that  the  persons  vot- 
ing are  members. 

Mr.  Dessau:  I  do  not  agree  with  the  suggestion  that  the 
members  sign  their  names  on  their  ballots.  The  proper  way 
to  do  this  thing  is  to  let  the  Secretary  call  the  roll,  and  as 
each  gentleman's  name  is  called  he  shall  have  the  privilege 
of  walking  up  and  voting.  If  there  is  any  reason  why 
those  offering  to  vote  should  not  be  allowed  to  vote  it  can 
then  be  stated. 
The  President:  Do  you  offer  that  as  a  motion? 
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I 

^r.  Dessau:  Yes,  sir;  I  will  do  so. 
The  motion  was  adopted. 

A  recess  of  a  few  minutes  was  taken  that  the  Treasurer 

might  get  his  books.  During  the  recess  a  number  of  mem- 

'bers  who  were  in  arrears  paid  their  dues  to  the  Treasurer. 

The  President:  At  the  time  of  adjournment  the  ques- 

•tion  was  on  the  election  of  a  President  for  the  ensuing 

year.     There  have  been  two  names  put  in  nomination — the 

Hon.  P.  W.  Meldrim  of  Chatham  and  Hon.  Burton  Smith 

•of  Fulton. 

The  Secretary  called  the  roll  and  the  members  pro- 
-<;eeded  to  vote. 

When  the  name  of  Justice  Lumpkin  was  called  he 
made  the  following  statement:  ''I  have  never  since  the 
Association  honored  me  with  election  as  an  honorary 
member,  without  requiring  dues  of  me,  cast  a  vote  on  any 
Kiuestion  that  came  up  before  the  Association.  While  I 
appreciate  the  privilege,  for  these  reasons  I  will  not  vote. 
JTudge  Cobb  entertains  the  same  views,  and  for  that  reason 
he  did  not  vote." 

The  ballot  having  closed  the  tellers  made  the  count  and 
announced  the  result  as  follows:  P.  W.  Meldrim,  43; 
Burton  Smith,  48. 

The  President:  Upon  the  ballot  cast  Mr.  Meldrim  has 
received  43  votes  and  Mr.  Smith  48  votes.  Mr.  Smith  is 
declared  elected. 

Mr.  Feider:  I  nominate  Mr.  P.W.  Meldrim  as  first  Vice- 
President. 

The  President:  Under  the  resolutions  just  passed  you 
■will  prepare  your  ballots. 

Mr.  Dessau:  As  there  are  no  other  nominations,  I  move 
ahat  the  Secretary  be  instructed  to  cast  the  ballot  of  the 
Association  for  Mr.  Meldrim. 
The  motion  was  carried. 

Mr.  Harrison:  I  nominate  for  Secretary  our  present 
rSecretary,  Mr.  O.  A.  Park  of  Bibb. 
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Mr.  Beck:  I  move  that  Mr.  Harrisoft  be  iiistracted  tocasr 
the  ballot  of  the  Association  for  Mr.  Park  for  Secretary. 

The  motion  was  adopted. 

The  President:  Mr.  Park  is  elected. 

Mr.  Peeples:  I  nominate  Mr.  Z.  D*  Harrison  for  the  of- 
fice of  Treasurer. 

A  Member:  I  move  that  the*  suites  be  suspended  and  that 
the  Secretary  be  instructed  to.  cast  the  ballot  of  the  Asso- 
ciation for  Mr.  Harrison. 

Mr.  Dessau:  I  object  to  th'e  suspension  of  the  rules.  It 
doesn't  require  any  suspension  of  the  rules. 

The  Secretary  cast  the  ballot  for  Mr.  Harrison  for  Treas- 
urer. 

Mr.  Merrill:  I  nominate  Mr.  A.  P.  Persons  for  second 
Vice-President. 

Mr.  Beck:  I  move  that  the  Secretary  cast  the  ballot  of 
the  Association  for  Mr.  Persons. 

The  motion  was  adopted. 

The  Secretary:  I  cast  the  ballot  of  the  Association  for 
Mr.  Persons. 

I  nominate  Mr.  W.  W.  Bacon,  Jr.,  of  Albany,  for  third 
Vice-President. 

Mr.  Beck:  I  move  that  the  Secretary  cast  the  ballot  of 
the  Association  for  Mr.  Bacon. 

The  motion  was  carried. 

The  Secretary:  I  also  cast  the  ballot  of  the  Association 
for  Mr.  Bacon. 

Mr.  Ellis:  I  nominate  Mr.  W.  M.  Toomer  for  fourth  Vice- 
President. 

On  motion,  the  Secretary  was  instructed  to  cast  the  bal- 
lot of  the  Association  for  Mr.  Toomer,  which  was  done. 

Mr.  Peeples:  I  nominate  Mr.  W.  K.  Miller  for  fifth  Vice- 
President. 

Mr.  Hooper:  I  move  that  the  Secretary  cast  the  ballot  of. 
the  Association  for  Mr.  Miller. 

The  motion  was  carried. 
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The  Secretary:  I  cast  the  ballot  of  the  Association  for 
T'Mr.  Miller. 

Mr.  Hammond:  I  wish  to  nominate  Mr.  A.  R.  Lawton 
for  Chairman  of  the  Executive  Committee. 

Mr.  Nottingham:  I  move  that  the  nominations  be  closed 
-and  that  the  Secretary  cast  the  ballot  of  the  Association. 

The  motion  was  adopted. 

The  Secretary:  T  cast  the  ballot  of  the  Association  for 
Mr.  Lawton. 

Mr.  Dessau:  I  desire  to  place  in  nomination  Mr.  T.  A. 
Hammond  for  a  member  of  the  Executive  Committee. 

On  motion,  the  Secretary  was  instructed  to  cast  the  bal- 
lot of  the  Association  for  Mr.  Hammond. 

Mr.  Searcy:  I  nominate  Mr.  Lloyd  Cleveland  of  the 
County  of  Spalding  as  a  member  of  the  Executive  Com- 
mittee. 

On  motion,  the  Secretary  was  instructed  to  cast  the  bal- 
lot of  the  Association  for  Mr.  Cleveland. 

Mr.  Dessau:  How  many  members  are  there  on  the  Ex- 
-  ecutive  Committee? 

The  Secretary:  Heretofore  we  have  elected  live  members 
of  the  Executive  Committee,  but  our  by-laws  provide  for 
four  elected  members  and  three  ex  officio  members. 

Mr.  Nottingham:  1  nominate  Mr.  Render  Terrell  for  the 
remaining  place  on  the  Executive  Committee. 

Mr.  Terrell:  If  the  gentleman  will  withdraw  my  name  I 
^vould  like  to  nominate  Mr.  J.  B.  Burnside  of  the  county 
-of  Harris. 

Mr.  Nottingham:  T  second  the  nomination. 

The  President:  The  Chair  will  entertain  a  motion  that 
the  Secretary  cast  the  ballot. 

Mr.  Nottingham:  I  move  that  the  Secretary  cast  the 
4:)allot  of  the  Association  for  Mr.  Burnside. 

Th«e  motion  was  adopted. 

The  President:  Mr.  Burnside  is  elected  unanimously. 
'That  completes  the  election  of  officers. 

Mr.  Toomer:  I  move  that  we  strike  from  the  record  all 
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the  debate  on  the  resolution  offered  by  Judge  Beck  and! 
the  substitute  of  Mr.  Hammond. 

Mr.  Hammond:  I  don't  believe  on  motion  that  the  re- 
marks of  any  member  of  the  Association  can  be  taken 
from  the  record  unless  the  member  agrees  to  it,  and  I  wish 
my  remarks  to  appear  in  the  record. 

The  President:  The  Chair  raises  the  parliamentary  ques- 
tion. This  Association,  I  believe,  works  under  the  parlia- 
mentary practice  of  Mr.  Cushman.  Any  deliberative  body 
has  always  the  power  to  expunge  from  the  record  any- 
thing which  will  reflect  on  the  credit  of  any  member  or 
the  body  itself.  The  motion  is  made  to  expunge  all  that 
follows  the  resolution  offered  by  Judge  Beck  and  the  sub- 
stitute offered  by  Mr.  Hammond. 

Mr.  Toomer  :  My  motion  was  to  strike  from  the  record 
any  debate  both  on  the  original  motion  of  Judge  Beck 
and  the  substitute  of  Mr.  Hammond;  say  from  the  offer- 
ing of  the  resolution  and  the  offering  of  the  substitute  to- 
the  action  on  the  substitute. 

The  President:  That  is  the  motion  and  shows  what  is- 
to  be  published  and  what  is  to  be  stricken. 

Mr.  Hammond:  Ordinarily  if  something  has  been  said 
in  the  convention  which  is  out  of  order,  remarks  made 
that  the  convention  or  gentlemen  think  the  man  who 
made  them  ought  to  retract,  it  might  be  that  a  motion,  to 
expunge  would  be  proper.  But  where  a  motion  was  sol- 
emnly made  and  solemnly  debated,  the  gentlemen  who 
dared  to  make  a  speech  on  the  subject  are  entitled  to- 
have  their  remarks  taken  down  in  writing.  I  wish  the 
gentleman  would  withdraw  his  motion.  It  may  be  that 
the  convention  would  not  like  to  have  what  has  taken 
place  in  its  record,  but  I  think  it  ought  to  be  there. 

A  member  inquired  if  the  motion  received  a  second. 

The  President:  I  think  it  did. 

Mr.  Hammond:  I  hope  the  gentlemen  will  do  me  the- 
justice  to  let  go  down  what  I  said  on  a  legitimate  motioi^ 
before  this  house. 
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Mr.  Toomer:  The  matter  is  fresh  in  the  mind  of  the 
Association;  it  is  perhaps  too  fresh  to  leave  my  friend 
with  kind  feelings.  In  that  debate  were  many  features 
which  were  entirely  out  of  place  and  which  should  be 
stricken  from  the  record  of  this  Association,  and  should 
not  be  sent  in  the  record  to  the  members  of  the  Bar  of 
this  State,  and  possibly  create  an  impression  which  was 
not  warranted  by  the  facts.  There  were  many  things  said 
in  the  heat  of  that  debate  which  would  perhaps  carry  the 
impression  that  this  committee  was  not  fair.  There  were 
many  things  said  in  that  debate,  Mr.  President,  which 
smacked  of  unparliamentary  language;  there  were  many 
things  said,  Mr.  President,  which  perhaps  would  not  have 
been  said  upon  deliberation,  and  there  was  nothing  said 
that  would  tend  to  the  lasting  good  of  this  Associa- 
tion; and  for  that  reason,  I  move  that  the  entire  debate 
upon  the  resolution  and  upon  the  substitute  be  omitted, 
be  stricken  from  the  recojrd. 

Mr.  Merrill:  I  was  a  member  of  the  committee  which 
was  shut  out,  and  I  can  say  for  myself  that  I  only  wanted 
to  do  my  duty.  Certain  members  of  the  Association  who 
led  the  fight  saw  fit  to  strike  at  the  President  and  the 
five  members  of  the  committee.  I  did  not  feel  that  I 
ought  to  get  up  and  say  anything  about  it.  Fortunately 
my  skin  wasn't  very  thin  and  I  kept  my  mouth 
shut.  I  succeeded  in  doing  it  then.  T  prefer,  and  I  ask, 
contrary  to  the  suggestion  of  Mr.  Toomer,  for  my  sake,  as 
a  member  of  that  committee,  that  you  let  every  syllable 
uttered  here  this  afternoon  be  published  and  printed  in 
the  record,  and  let  it  stand  there ;  and  next  time,  when 
such  attempts  are  made,  let  it  stay  there  to  deter  them 
from  bringing  on  such  scenes.  I  have  no  doubt  it  will 
and  has  done  great  harm,  and  I  say  let  it  stay  there  to 
have  a  deterrent  effect.  Let  us  have  it  printed  and  face 
it.     Have  it  printed  and  stand  by  it. 

Mr.  Beck:  I  move  to  lay  Mr.  Toomer^s  motion  on  the 
table. 
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The  motion  to  lay  on  the  table  w^as  adopted. 

Mr.  Beck:  I  move  we  adjoam  until  to-morrow. 

Mr.  Atkinson:  I  cannot  be  here  to-morrow. 

Mr.  Merrill:  I  call  for  the  regular  order. 
•    The  President:  The  regular  order  has  been  set  aside  by 
reason  of  the  debates.    The  report  of  the  Committee  on 
Legal  Education  seems  to  be  next  in  order. 

Mr.  Atkinson:  Mr.  Chairman  and  Gentlemen  of  the 
(Convention:  I  am  not  entirely  sure  that  this  report  on 
legal  education  should  not  have  been  submitted  iu  ad- 
vance of  some  of  the  arguments  presented  this  afternoon- 
but  this  is  a  matter  of  serious  business  to  which  I  invite 
your  attention;  a  matter  entirely  outside  of  the  range  of 
politics— Association  politics,  and  one  which  appeals  to 
the  lawyer  as  a  lawyer.  This  report  has  the  sanction  of 
all  the  members  of  your  special  committee,  and  I  respect- 
fully invite  yout  attention  to  it.  I  would  agree  to  the  mo- 
tion to  adjourn  but  for  the  fact  (and  I  regret  myself  that 
it  cannot  come  up  at  another  time)  that  I  have  official  en- 
gagements that  make  it  impossible  for  me  to  be  here  to- 
morrow.    (For  the  report  see  Appendix  L.) 

Mr.  W.  K.  Miller  was  called  to  the  Chair. 

The  Chairman:  You  have  heard  the  report.  What  will 
you  do  with  it  ? 

Mr.  Merrill:  I  move  that  it  be  adopted  with  the  full  in- 
dorsement of  the  Association. 

Mr.  Steed:  I  hope  the  report  will  not  be  adopted  in  the 
form  in  which  it  now  stands.  The  question  of  legal  edu- 
cation is  one  in  which  we  are  all  very  much  interested, 
and  one  that  ought  not  to  be  treated  in  such  a  manner  as 
to  hamper  the  cause  of  legal  education.  The  organization 
of  the  State  Board  of  Examiners  has  made  it  practicable  to 
have  in  Georgia  a  law  school  for  the  training  of  students. 
Prior  to  the  enactment  of  that  law  applicants  were  ad- 
mitted through  the  courts  without  any  probation  and  very 
little  preparation.  That  board  at  once  enabled  the  law 
schools  to  raise  their  standard,  and  made  it  to  their  inter- 
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-est  to  do  SO.  It  must  be  admitted  that  a  better  education 
-can  be  obtained  in  law  schools  than  elsewhere,  and  it 
ought  to  be  the  purpose  of  this  Association  to  preserve  as 
far  as  possible  the  system  of  legal  education  which  has 
sprung  up  in  this  State  in  the  last  few  years.  The  State 
Board  of  Examiners  ought  to  adhere  to  their  present  course, 
or  to  make  their  examinations  stricter  than  they  are  now. 
This  will  enable  the  law  schools  of  the  State  to  better 
take  their  position  and  to  make  their  requirements  stricter, 
and  it  seems  to  me  the  true  remedy,  the  true  course  to  be 
adopted,  is  for  the  Board  of  Examiners  to  raise  their 
standard  so  as  to  require  young  men  to  prepare  them- 
selves better,  or  go  through  the  law  schools,  as  they  see  fit. 
Now  the  test  is  not  the  length  of  time  it  takes  to  go 
through  school,  for  some  men  can  prepare  themselves  for 
the  Bar  in  much  less  time  than  others.  It  seems  to  me 
that  the  best  solution  for  this  question  would  be  for  the 
legislature  not  to  interfere  with  the  course  of  the  law 
schools,  but  simply  to  let  the  State  Board  of  Examiners 
pursue  the  course  they  are  now  pursuing,  andit  will  have 
the  effect  of  building  up  the  law  schools  and  increasing 
the  opportunities  of  legal  education.  I  am  satisfied  that 
the  result  will  be  increased  opportunities  for  legal  educa- 
tion in  Georgia,  but  if  the  law  schools  are  hampered  un- 
necessarily it  discourages  them  instead  of  encouraging 
them  in  their  efforts  and  the  work  they  are  doing.  That 
is  the  way  I  feel  about  it.  1  don't  think  the  proposed  re- 
port in  its  present  shape  will  accomplish  the  work  it  is 
designed  to  accomplish  in  building  up  a  higher  standard 
of  legal  education. 

Mr.  Hooper:  The  only  objection  I  have  to  the  report  sub- 
mitted is  that  it  does  not  go  far  enough.  I  cannot  under- 
stand why  the  legislature  in  its  wisdom  saw  fit  to  say  that 
the  graduate  of  a  medical  school  shall  stand  an  examina- 
tion before  practicing  his  profession ;  the  graduate  of  a 
dental  school  shall  be  examined;  those  who  graduate  in 
<drug8  shall  stand  the  examination  before  their  board,  and 
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yet,  by  laws  enacted  largely  by  lawyers,  a  man  may  be  ad- 
mitted to  the  bar  upon  a  diploma  from  a  law  school  with- 
out standing  an  examination  before  our  State  Board  of 
Examiners.    I  am  a  friend  of  the  law  school.    I  am  not  a 
member  of  the  faculty  of  a  law  school,  but  I  am  a  gradu- 
ate of  that  institution,  Mercer  University,  and  lama  mem- 
ber of  the  Board  of  Trustees,  and  I  would  do  nothing  to 
hurt  it,   but  would  do  everything  I  could  to  help  it.    I 
cannot  understand  that  it  is  any  reflection  on  that  law 
school  to  insist  that  its  students  shall  undergo  the  exami- 
nation that  is  taken  by  the  boy  who  studies  in  the  office 
of  a  country  lawyer.  It  seems  to  be  rather  a  reflection  that 
they  would  prevent  their  students  from  undergoinjs:  that 
examination.    I  have  no  doubt  that  the  students  of  either 
the   State    University    or    Mercer    University — I  believe 
Emory  College  has  discontinued  her  law  school — would 
be  as  well  prepared  to  stand  that  examination  as  any  one 
who  has  studied  the  coursefor  two  years  in  a  good  law- 
yer's office.    Those  of  us  who  have  been  very  much  in  the 
country  where  all  who  applied  were  admitted,  know  that 
more  of  those  members  of   the  bar  came   in   under  that 
practice  than  under  the  new.    There  are  thousands  of  the 
members  of  the  bar  who  have  come  in  under  the  old  lax 
system  of  examination  who  hardly  knew  A  from  B,  and 
the  pressure  to  make  the  entrance  to  the  bar  more  difficult 
has  been  great.  This  report  is  an  improvement.  If  adopted 
and  put  into  the  law  it  will  be  an  improvement  on  the 
present  system.    It  will  be  helping  it  on  that  much.    I 
want  to  see  the  day,  Mr.  President  and  members  of  this 
Association,  when  no  man  is  admitted  to  the  Bar  in  Geor- 
gia until  he  has  stood  that  examination.    I  don't  agree 
with  my  friend  that  the  examination  is  not  hard  enough. 
I  have  looked  at  those  questions,  and  I  am  not  an  advo- 
cate of  reexamining  those  who  are  already  in.  I  certainly 
favor  the  adoption  of  that  report  and  the  cleaning  out  of 
this  trash  that  has  been  coming  in  for  so  many  years  under 
our  old  lax  system.    I  move  the  adoption  of  the  report. 
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The  report  was  adopted. 

Mr.  Merrill:  I  have  a  resolution  to  read.  It  was  reached 
at  the  close  of  the  niorniDg  session  and  was  the  first  thing 
for  this  afternoon.  I  had  risen  to  make  the  report  when 
the  election  resolution  was  brought  up. 

Resolved^  That  the  President  of  this  Association  appoint  a  committee 
to  consist  of  one  member  from  each  congressional  district  and  two  mem- 
bers from  the  State  at  large,  of  which  the  next  President  of  this  Asso- 
ciation shall  be  ex  officio  Chairman,  and  the  Secretary  of  this  Associa- 
tion shall  be  the  Secretary  of  said  committee,  whose  duty  it  shall  be  to 
present  to  the  legislature  by  appropriate  bill,  either  for  legislation  or 
legislation  and  constitutional  amendment,  such  measures  as  will  secure 
the  relief  of  the  Supreme  Court  as  shown  to  be  necessary  in  the  paper 
read  before  the  Association  by  Mr.  Justice  Cobb.  And  that  what- 
ever bill  may  be  drawn  be  submitted  by  mail  to  every  member  of 
this  Association  and  all  the  other  lawyers  of  the  State,  calling  for  ob- 
jections and  suggestions,  which  shall  be  considered  by  the  committee 
in  the  final  draft  of  the  bill  to  be  presented  to  the  legislature.  And 
that  the  Secretary  be  authorized  to  send  a  copy  of  Judge  Cobb's  paper 
to  each  member  of  the  General  Assembly  before  the  next  meeting  of 
the  same.  And  that  the  expenses  of  the  committee  be  paid  by  this  As- 
sociation. 

The  Chairman:  You  have  heard  the  report  of  the  com- 
mittee. 

Mr.  Lawton:  I  am  in  favor  of  it,  but  it  strikes  me  that 
it  should  have  one  further  provision.  The  matter  can 
not  be  submitted  to  the  people  before  1904,  and  therefore 
this  matter  should  come  before  this  Association  at  its  next 
meeting. 

Mr.  Dessau:  May  I  interrupt  my  friend  a  moment  ?  It 
can  be  presented  to  this  General  Assembly. 

Mr.  Lawton:  I  understand  that,  but  still  it  cannot  be 
submitted  to  the  voters.  We  have  no  general  election 
until  1904,  and  it  seems  probable  to  me  there  will  be  no 
actual  legislation;  and  I  therefore  oflfer  as  an  amendment 
that  the  committee,  unless  the  legislation  has  been  enacted, 
report  to  this  Association,  because  if  you  haven't  got  the 
needed  legislation,  you  would  be  strengthened  by  having 
the  indorsement  of  the  Association. 
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Mr.  Merrill:  Speaking  for  Mr.  Dessau  and  myself,  we 
accept  the  amendment. 

Mr.  Adams:  Here  is  an  amendment  I  would  propose, 
and  the  committee  will  probably  accept  it.  It  is  appar- 
ent that  immediate  relief  is  demanded.  We  cannot  wait 
for  legislative  action  looking  to  constitutional  amendment 
^which  has  to  be  ratified  by  the  people:  therefore,  I  would 
submit  this  to  the  committee. 

Resolved,  That  the  committee  charged  with  the  duty  of  framing  meas- 
ures for  the  relief  of  the  Supreme  Court  be  authorized  and  directed  to 
take  into  consideration  not  only  the  matter  of  permanent  but  also  of 
temporary  relief,  and  to  this  end  that  said  committee  take  such  action 
as  in  its  judgment  may  secure  by  prompt  and  direct  legislation  such  re- 
lief of  the  latter  character  as  may  be  expedient,  until  permanent  relief 
may  be  had  by  appropriate  amendment  to  the  Constitution. 

Mr.  Dessau:  The  committee  accepts  that. 

Mr.  Sweat:  I  move  the  resolution  be  adopted. 

The  motion  was  carried  and  the  resolution  adopted. 

The  President:  The  Chair  announces  to  the  Association 
that  after  the  business  of  the  afternoon  is  completed  we 
will  adjourn  to  meet  at  8:30  to-night  in  this  hall,  when  an 
address  will  be  delivered  by  Judge  Lurton  of  Tennessee. 

Mr.  Dessau:  I  desire  to  call  the  attention  of  the  presid- 
ing officer  to  the  fact  that  after  the  reading  of  a  paper  en- 
titled "Admission  to  the  Bar"  no  motion  was  made  or 
resolution  adopted  to  place  this  in  the  hands  of  a  com- 
mittee. At  the  last  session  of  this  Association  this  meas- 
ure was  committed  to  a  committee  of  which  Judge  Spen- 
cer Atkinson  was  Chairman.  I  therefore  move  that  the 
matter  of  this  report  be  referred  to  that  same  subcommittee 
Avith  power  to  act. 

The  motion  was  adopted. 

The  Association  adjourned  to  meet  at  8:30  p.m.  the 
same  day. 
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SECOND  DAY'S  PROCEEDINGS— EVENING  SESSION. 

The  Association  met  at  8:30  p.m.,  pursuant  to  adjourn- 
ment, and  was  called  to  order  by  the  President. . 

The  President:  Members  of  the  Association,  Ladies  and. 
Gentlemen:  It  gives  me  exceeding  great  pleasure  to  intro- 
duce to  you  to-night  the  orator  of  this  occasion.  He  has- 
been  famous  in  the  United  States  for  legal  ability.  He 
has  presided  for  many  years  upon  the  bench  and  is  be- 
loved by  the  Bar  of  the  Union.  I  introduce  to  you  Judge 
Lurton,  of  the  State  of  Tennessee. 

Judge  Lurton:  Mr.  President,  Gentlemen  of  the  Geor- 
gia Bar  Association,  Ladies  and  Gentlemen:  I  desire  in- 
the  first  instance  to  return  my  profound  acknowledg- 
ments for  this  pleasure  and  honor  from  the  Bar  Associa- 
tion of  the  Empire  State  of  the  South.  The  circuit  over 
which  I  have  the  honor  to  preside  as  circuit  judge  is,  I 
have  always  thought,  as  favorably  located  for  variety  of 
jurisdiction  and  for  diversity  of  interest  among  its  people 
as  any  in  the  Union,  consisting  as  it  does  of  two  States 
north  of  the  Ohio  river  and  two  States  south  of  the  Ohio 
river.  It  cannot  be  added  to  unless  your  distinguished 
member  of  the  Senate  Judiciary  Committee  can  find  some 
manner  in  which  the  State  of  Georgia  can  be  added  to  it. 

Judge  Lurton  then  delivered  his  address.     (See  Appen- 
dix M.) 

The  President:  Is  there  any  other  business  before  the 
Association  ? 

The  Secretary:    I  wish  to  announce  the  program  for  to- 
morrow. 

The  Secretary  read  the  program. 

The  Association  adjourned  to  meet  at  9:30  a.m.  Satur- 
day. 
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THIRD  BAY'S  PROCEEDINGS— MORNING  SESSION. 

The  Association  met  pursuant  to  adjournment  at  9:30 
A.M.  Sativrday,  July  5,  and  was  called  to  order  by  the  Presi- 
dent. 

The  Secretary:  Before  we  begin  the  regular  order,  the 
Executive  Committee  have  acted  favorably  upon  the  ap- 
plication of  Mr.  Samuel  Nisbet  Evins  of  Atlanta,  and 
recommend  his  election  to  membership. 

The  President:  What  is  the  pleasure  of  the  Associa- 
tion? 

Mr.  Lawton:  I  move  that  the  Secretary  be  instructed  to 
cast  the  ballot  of  the  Association  for  Mr.  Evins. 

The  motion  was  adopted. 

Mr.  Merrill:  I  have  a  resolution. 

Resolved,  That  the  absence  of  Judge  Logan  E.  Bleckley,  one  of  our 
best  beloved  members,  from  this  session  of  the  Association  has  been  a 
great  loss  to  us  all,  and  that  we  extend  to  him  our  sincerest  sympathy 
in  his  recent  bereavement. 

The  resolution,  numerously  seconded,  was  unanimously 
adopted. 

The  Secretary:  Hon.  E.  T.  Brown  has  been  nominated 
for  membership,  and  he  has  been  recommended  by  the 
Executive  Committee. 

Mr.  Nottingham:  I  move  that  the  Secretary  be  in- 
structed to  cast  the  ballot  of  the  Association  for  Mr. 
Brown. 

The  motion  was  adopted. 

The  Secretary:  On  yesterday  the  Secretary,  by  direction 
of  the  Association,  sent  to  our  sister  Association,  the  Ala- 
bama State  Bar  Association,  now  in  session  at  Huntsville, 
a  telegram  expressive  of  our  good-will.  I  have  this  morn- 
ing this  telegram  in  reply: 

^'Georgia  Bar  Association^  0.  A.  Park^  Secretari/: 

"Alabama  accepts  with  pleasure  Georgia's  greetings. 
Returns  best  wishes  for  pleasant  meeting.    Georgia's  son, 
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our  orator,  by  his  learned  and  brilliant  address,  reflected 
honor  on  his  State  and  her  Bar. 

"Alabama  State  Bar  Association. 
"Alex.  Troy,  Secretary.'' 

The  President:  The  telegram  is  read  for  the  information 
of  the  Association.  The  first  regular  order  of  business  is 
the  appointment  of  the  Committee  on  Legislation.  The 
Secretary  will  please  read  the  committee. 

The  Secretary  read  the  names  of  the  committee  as  f ol- 
io vvs: 

John  D.  Little,  Chairman;  Henry  C.  Peeples,  W.  M. 
Toomer. 

The  President:  Next  is  the  appointment  of  delegates 
to  the  American  Bar  Association. 

The  Secretary  read  the  names  of  the  delegates  to  the 
American  Bar  Association  as  follows: 

Thod  A,  Hammond,  Chairman;  Geo.  W.  Owens,  W.  D. 
Ellis.  Alternates,  F.  A.  Hooper,  Reuben  Arnold,  Marion 
Harris. 

The  President:  On  yesterday  a  resolution  was  passed 
by  this  body  looking  to  the  appointment  of  a  committee 
for  the  purpose  of  preparing  legislation  for  the  relief  of 
the  Supreme  Court.  The  Chair  was  under  the  impression 
that  the  duty  of  appointing  that  committee  fell  upon  the 
incoming  President,  but  a  reference  to  the  resolution  re- 
veals the  fact  that  the  appointment  is  to  be  made  by  me. 
The  resolution  calls  for  one  member  from  each  congres- 
sional district  and  two  from  the  State  at  large.  The  Sec- 
retary will  read  the  names  of  the  committee. 

The  Secretary  read  the  names  of  the  committee  as  fol- 
lows: 

State  at  Large:  Washington  Dessau,  Macon;  J.  H.  Mer- 
rill, Thomasville. 

First  District,  Sam.  B.  Adams. 

Second  District,  Arthur  Gray  Powell. 

Third  District,  E.  A.  Hawkins. 

Fourth  District,  T.  J.  Chappell. 
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Fifth  District,  Hoke  Smith. 

Sixth  District,  M.  W.  Beck. 

Seventh  District,  John  W.  Akin. 

Eighth  District,  J.  B.  Park,  Jr. 

Ninth  District,  W.  A.  Charters. 

Tenth  District,  W.  K.  Miller. 

Eleventh  District,  John  W.  Bennett. 

Ex  officio.  Chairman,  Burton  Smith. 

Ex  officio^  Secretary,  0.  A.  Park. 

The  President:  We  will  hear  the  report  of  the  delegates^ 
to  the  American  Bar  Association,  Mr.  Hansell  MerrilK 
Chairman. 

Mr.  Merrill  read  the  report.     (See  Appendix  N.) 

The  President:  Next  is  a  paper  by  Mr.  R.  C.  Alston. 
(For  Mr.  Alston's  paper,  see  Appendix  O.) 

The  President:  Next  is  the  report  of  the  Committee  on 
Legal  Ethics,  C.  P.  Steed,  Esq.,  Chairman. 

Mr.  Steed  presented  the  report  of  the  Committee  on  L^- 
gal  Ethics.     (See  Appendix  P.) 

The  President:  Next  is  the  report  of  the  Committee  on 
Jurisprudence  and  Law  Reform  by  Mr.  Merrill. 

Mr.  Merrill  read  the  report  of  the  Committee  on  Juris- 
prudence and  Law  Reform.    (See  Appendix  Q.) 

Mr.  Nottingham:  I  move  that  the  report  be  adopted  and 
that  the  Committee  on  Legislation  be  instructed  to  pre- 
pare a  bill  in  accordance  with  its  suggestions. 

The  motion  was  adopted. 

Mr.  Hammond:  I  thank  the  Chair  very  much  for  having 
appointed  me  on  the  Committee  to  attend  the  American 
Bar  Association  to  meet  in  Saratoga  in  August.  1  know 
that  it  will  be  impossible  for  me  to  be  there,  and  I  know 
the  importance  of  having  a  committee  there  for  the  pur- 
pose of  inviting  the  Association  to  meet  in  Atlanta  next 
year.  While  I  may  be  near  Saratoga,  and  if  so  I  will 
avail  myself  of  the  privilege  of  going  there,  I  would  sug- 
gest to  the  Chair  that  the  best  man  of  all  the  politicians  I 
know  of  would  be  the  Chairman   of  our  General  Demo- 
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»cratic  Committee,  who,  I  understand,  will  be  in  that  neigh- 
borhood, and  I  would  ask  the  Chairman  to  substitute  his 
name  for  mine. 

The  Presidents  The  Chair  was  careful  in  making  up  the 

•  committee  and   was  informed  that  the  gentleman  would 

probably  attend,  and  that,  in  addition  to  the  fact  that  the 

Chair  was  anxious  he  should  go,  led  to  the  appointment. 

Of  course  if  the  gentleman  cannot  attend,  and  the  Chair 

agrees  with  him  that  a  delegation  ought  to  be  there,  the 

•Chair  will  accept  the  suggestion  and  appoint  Mr.  Brown. 

Next  is  the  report  of  the  Committee  on  Grievances.  "Mr. 

.Little  is  the  Chairman  of  that  committee. 

The  Secretary :  I  don't  see  Mr.  Little  in  the  room,  though 

'he  has  been  in  attendance  on  the  Association.    He  wrote 

^me  a  few  days  ago,  asking  if  anything  had  been  referred 

to  that  committee.    Nothing  has  come  to  the  Secretary's 

office  requiring  action  by  the  committee. 

The  President :  I  understand  that  nothing  has  come  be- 
fore that  committee. 

Mr.  Ellis  :  In  reference  to  this  appointment  to  the  Ameri- 
can Bar  Association.  I  am  almost  sure  that  I  cannot  go. 
I  thank  the  Chairman  very  much  for  the  tender  of  the 
position,  but  I  would  like  very  much  to  offer  Mr.  W.  A. 
Wimbish  as  a  substitute,  because  I  know  he  expects  to 
go.  He  is  a  regular  attendant  and  will  be  in  Saratoga  at 
that  time.  The  bnsiness  will  be  such  that  both  of  us  can 
not  be  away  at  the  time.  If  I  go  at  all,  it  will  be  as  the 
representative  of  the  Atlanta  Bar  Association  to  present 
the  invitation  from  that  Association. 

The  President :  The  Chair  understood  the  importance 
•  of  having  a  representation  present  on  account  of  the  invi- 
tation of  the  Atlanta  Bar  Association  to  the  American  Bar 
Association,  and  appointed  two  gentlemen  from  that  city. 
Is  it  the  pleasure  of  the  Association  to  relieve  Mr.  Ellis 
from  his  appointment  ?  He  has  stated  that  it  is  not  prob- 
able that  he  can  go 
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Mr.  Ellis :  I  am  a  member  of  tbe  American  Bar  Asso- 
ciation. 

The  President :  The  Chair  understood  that  yon  were  a 
member  of  the  American  Bar  Association.  If  there  is  no- 
objection  Mr.  Wimbish  will  be  appointed. 

The  Secretary  :  The  Executive  Committee,  through  CoL 
Lawton  as  Chairman,  on  the  opening  of  the  session,  brought 
up  a  number  of  matters  that  have  been  suggested  from 
time  to  time  by  our  committees  as  proper  subjects  for  con* 
sideration.  No  action  has  been  taken  on  any  of  these  mat- 
ters during  the  present  session,  for  the  reason  that  we  have 
had  no  time  to  act  upon  them.  At  the  same  time,  many  of 
them  should  receive  attention^  and  I  therefore  move  that 
these  matters  to  which  attention  has  been  called  by  Cbi. 
Lawton  be  referred  to  the  Executive  Committee,  that  com- 
mittee to  select  from  them  such  as  are  in  its  judgment 
most  interesting  and  important,  and  to  bring  them  befoie 
the  next  meeting  of  the  Association  in  such  manner  as- 
it  deems  advisable. 

The  President :  Tbe  Chair  thinks  the  motion  most  ad- 
visable.   Is  there  a  second  to  it  ? 

The  motion  was  seconded  and  adopted. 

Mr.  Lawton  :  I  move  we  adjourn  sine  die. 

The  motion  was  adopted  and  the  Association  adjourned. 


Digitized  by 


Google 


APPENDIX  A. 


THE  GEORGIA-TENNESSEE   BOUNDARY  DISPUTE. 


ADDRK8B   OF  THE  PRESIDENT, 

CHARLTON  E.  BATTLE. 

OF   THE   COLUMBUS   BAR. 


That  Georgia  is  a  great  State^  great  in  popuIatioD,  in  resources^ 
in  its  advancement,  and  in  its  governmental  conditions  and  re- 
lations,  none  can  question  ;  that  she  is  at  peace  and  harmony  with 
the  Union  and  with  her  sister  States  is  likewise  true.  Her  century 
and  three-fourths  as  a  colony  under  royal  grants,  and  as  a  State 
forming  an  integral  part  of  this  Union,  has  brought  to  her  peo- 
ple the  blessings  of  a  fruitful  soil,  the  honor  of  great  names,  the 
blessings  of  peace,  happiness  and  good-will — ^a  contented  people 
— a  great  people. 

While  our  State  is  now  at  peace  with  all  the  world,  it  was  not 
always  so.  It  has  in  the  past  been  her  unfortunate  lot  to  be  in 
dispute  upon  her  boundary  and  territorial  rights  almost  from 
the  date  of  her  birth  and  baptism  as  a  colony.  These  disputes 
began  with  South  Carolina,  a  sister  province,  and  out  of  whose 
territory  she  was  carved ;  were  finally  extended  to  the  mother 
country,  were  followed  by  a  misunderstanding  with  the  Court  of 
Spain,  then  a  renewal  of  differences  with  South  Carolina,  then 
with  the  United  States,  and  finally,  with  the  State  of  Tennessee^ 
which  State  was  carved  in  1796  out  of  the  cession  by  North  Caro- 
lina to  the  Federal  Government.  With  this  latter  State  there 
is  still  a  friendly  dispute  which  has  lasted  for  nearly  a  century^ 
and  is  still  the  subject-matter  of  reciprocal  legislation  upon  the 
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part  of  both  States.  Indeed,  Georgia  has^  within  the  last  few 
years,  by  appropriate  legislation,  caused  a  partial  investigation 
to  be  made  into  the  boundary  line  dispute  between  this  State 
and  the  State  of  Tennessee.  Reciprocal  action  was  sought  be- 
fore the  legislature  of  that  State,  which  was  in  part  successful 
and  will  hereinafter  be  noted. 

For  a  long  number  of  years  it  has  been  a  matter  of  history 
that  grave  doubts  have  existed  as  to  the  true  northern  boundary 
of  our  State  ;  indeed,  it  has  become  almost  a  tradition  that  a 
part  of  Georgia's  soil  is  wrongfully  under  the  jurisdiction  and 
control  of  the  State  of  Tennessee,  and  it  has  brought  about 
some  confusion  and  trouble  to  those  Hying  upon  the  supposed 
border  line. 

During  a  short  tenure  of  service  in  the  legislature  of  our  State 
I  became  interested  in  this  question  to  some  extent,  but  for  lack 
of  opportunity  did  not  pursue  the  investigation.  Others  like- 
wise became  interested  and  pushed  the  investigation  further,  and 
from  this  latter  investigation  I  became,  in  some  way,  impressed 
with  the  idea  that  the  matter  should  be  fully  run  down,  and  if 
any  doubt  existed  as  to  our  true  northern  boundary  it  should  be  ' 

set  at  rest  once  and  forever ;  if  any  part  of  our  territory  .had  been 
impressed  as  a  part  of  the  territory  of  Tennessee  and  subject  to 
its  jurisdiction,  it  should  be  reclaimed.     In  any  event,  I  was  , 

hopeful  that  this  investigatiou  might,  at  least,  be  the  means  of         I 
quieting  the  legislative  mind,  which  has  for  some  time  in  the  ' 

past  been  at  labor  on  this  question,  with  the  possible  view  upon  , 

the  part  of  our  State  of  bringing  this  question  to  a  final  determi-  i 

nation  by  original  proceedings  in  the  Supreme  Court  of  the 
I'nited  States.  I  was,  as  stated,  hopeful,  in  fact  believed,  that 
Georgia  would  be  brought  to  the  necessity  of  taking  such  steps 
for  her  protection,  and  that  it  would  be  the  means  of  adding  a 
considerable  territory  to  her  already  immense  domain.  I  con- 
fess that  it  would  have  been  to  me  an  exceeding  great  pleasure 
to  have  aided  in  establishing  this  supposed  right,  but  I  am  con- 
strained to  confess  that  my  recent  investigation  has,  at  least, 
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ooQvinced  me  that  this  State  is  without  any  legal  right  or  rem- 
edy to  claim  any  extension  of  her  northern  border. 

Having  gone  thus  far,  it  becomes  necessary  to  trace  the  his- 
tory of  our  State  and  its  boundary.  I  shall  try  to  confine  my- 
self to  our  northern  boundary,  which  is  the  immediate  subject 
under  discussion,  and  I  refer  especially  to  that  part  of  our 
northern  boundary  which  is  adjacent  to  the  State  of  Tennessee. 
To  do  this  it  may  be  necessary  to  refer  briefly  to  the  early  and 
succeeding  history  of  the  Carolinas,  as  well  as  to  th^  history  of 
our  own  State. 

The  original  grant  of  land  by  the  British  Crown  to  the  terri- 
tory in  question  of  which  our  State  now  forms  a  part  was  to 
Sir  Robert  Heath.  This  grant,  however,  for  some  reason,  be- 
came a  lapsed  grant,  possibly  for  non-user  or  otherwise.  Then 
Charles  the  Second,  king  of  Great  Britain,  by  charter  dated  the 
24th  day  of  March,  in  the  fifteenth  year  of  his  reign,  granted 
to  eight  persons  therein  named  as  '^ Lords  Proprietors"  thereof, 
^^all  of  the  laud  lying  and  being  within  his  dominion  of  Amer* 
ica  between  31^  and  36^  of  north  latitude,  in  a  direct  west  line 
to  the  South  Seas,  styling  the  lands  so  described  the  province  of 
Carolina."  On  the  30th  day  of  June,  in  the  seventeenth  year 
of  his  reign,  the  said  King  Charles  the  Second  granted  to  the 
said  Lords  Proprietors  a  second  charter  ealarging  the  boundary 
of  Carolina,  that  is,  from  29°  of  north  latitude  to  36°  3(y,  and 
from  those  points  to  the  seacoast  west,  in  a  direct  line  to  the 
South  Seas.  These  grauts  made  such  parties  proprietors  of  the 
soil,  with  full  ownership  and  authority  in  such  donated  territory. 
After  several  years  of  hardship  and  conflicts  with  the  Indians 
and  settlers,  and  having  grown  weary  of  the  struggle,  seven  of 
these  Lords  Proprietors,  or  owners  of  Carolina,  surrendered  to 
the  King  of  Great  Britain  on  the  26th  day  of  July,  1726,  all 
their  seven-eighths  interest  in  the  province  of  Carolina.  One 
of  the  proprietors,  Lord  Carteret,  reserved  his  one-eighth  inter- 
est in  said  province,  which  was  subsequently  made  good  to  him 
by  a  grant  of  territory  in  North  Carolina,  after  Carolina  was 
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divided  into  North  and  South  Carolina^  in  1732.  This  eighth 
interest  of  Lord  Carteret's  was  by  htm  deeded  and  conveyed  to 
the  commissioners  named  as  trustees  for  the  province  of  Greor- 
gia,  in  1732.  Upon  the  surrender  by  the  Liords  Proprietors  of 
Carolina,  the  same  was  accepted  by  the  King  and  confirmed  by 
Parliament.  The  province  of  Carolina  from  that  moment,  in- 
stead of  being  the  property  of  individuals,  became  a  royal  prov- 
ince and  subject  to  sale,  gift,  or  such  other  disposition  thereof 
as  the  Crown  or  reigning  monarch  might  desire.  After  the  sur- 
render of  proprietary  rights,  King  Gteorge  the  Second,  in  1732, 
divided  the  province  of  Carolina  into  two  parts,  calling  one 
North  and  the  other  South  Carolina.  The  dividing  line  has 
been  thus  described:  '^  By  line  beginning  at  the  north  end  of 
Long  Bay  and  running  thence  northwest  to  the  latitude  35,  and 
thence  due  west  to  the  South  Sea.''  It  will  here  be  noted  that 
thus  early  latitude  35  became  the  dividing  line  or  the  point 
on  the  east  at  which  the  States  began  their  stretch  westward  to 
the  South  Seas,  or  the  Mississippi  River. 

Shortly  afler  this  King  George  the  Second,  by  letters  patent, 
bearing  date  June  9th,  1732,  constituted  or  erected  James  Ogle- 
thorpe, Lord  Percival  and  others  into  a  corporation  under  the 
title  of  the  *^  Trustees  for  establishing  the  colony  of  Georgia  in 
America,"  granting  to  them  the  following  territory,  to  wit : 

^<  All  those  lands,  countries  and  territories  situated,  lying  and 
being  in  that  part  of  South  Carolina,  in  America,  which  lies 
from  the  northern  stream  of  a  river  there  commonly  called  the 
Savannah,  all  along  the  seacoast  to  the  southward  unto  the 
most  southern  stream  of  a  certain  great  water  or  river  called  the 
Altaraaha,  and  westward  from  the  heads  of  said  rivers  respect- 
ively in  direct  lines  to  the  South  Seas."  This  grant  covered  all 
the  territory  within  the  boundaries  named,  and  the  islands  of 
the  sea  on  the  east  within  twenty  leagues  from  the  coast. 

Notice  of  this  grant  to  the  Trustees  of  Georgia  was  given  by 
King  George  the  Second  to  Governor  Johnstone  of  South  Caro- 
ioa,  out  of  whose  territory  the  Georgia  province  was  thus  carved. 
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-<jreorgia^  under  the  graat,  was  erected  into  a  province,  and  power 
was  given  to  the  Trustees  for  twenty-one  years  to  frame  laws 
and  regulations  for  its  government^  after  which  period  all  the 
rights  of  soil  and  of  jurisdiction  should  vest  back  into  the  Crown. 
Oglethorpe^  under  this  charter,  and  representing  the  Trustees 
named  in  the  royal  grant,  took  possession  of  the  territory,  made 
many  settlements,  held  treaties  of  peace  with  the  Indians  and 
<3arved  out  the  beginning  of  Georgia's  history,  her  greatness  and 
her  fame. 

Faithful  to  the  trust  reposed,  he  lived  up  to  the  standard  set, 
and  he,  together  with  the  other  Trustees  named,  in  1752surren- 
-dered  their  charter  to  the  Crown.  From  thenceforth  Georgia 
became  a  royal  province.  This  surrender  was  for  the  seven- 
•eighths  interest  conveyed  by  the  Crown  in  1 732,  and  for  the  one- 
-eighth  interest  conveyed  in  the  same  year  to  the  Trustees  by 
Lord  Carteret.  Copies  of  this  surrender  of  title  are  certified  to 
by  Mr.  George  Chalmers  of  the  ''  Office  for  Trade,''  Whitehall, 
from  the  royal  records.  This  "  Office  for  Trade "  appears  to 
&ave  been  the  •clearing  house  for  all  colonial  transactions,  of 
which  strict  records  were  k^pt. 

Subsequent  to  the  surrender  of  charter  grants  by  Georgia 
Trustees,  King  George  the  Second,  on  August  6th,  1754,  issued 
:a  commission  to  John  Reynolds  as  Captain-General  and  Gov- 
•emor-in-Chief  over  the  same  identical  territory  as  that  contained 
in  the  grant  to  James  Oglethorpe  and  other  Trustees. 

On  May  the  4th,  1761,  King  George  the  Third  commissioned 
-James  Wright  as  Captain-General  and  Governor-in-Chief  of  the 
Oolony  of  Georgia,  the  commission  covering  the  same  identical 
territory  as  that  previously  granted  to  Oglethorpe  and  other 
trustees,  and  to  Beynoids  as  Governbr,  except  that  the  southern 
^boundary  was  extended  from  the  Altamaha  to  St  Mary's  River. 
About  this  period,  to  wit  on  June  26th,  1764,  George  the 
'Third  issued  a  commission  to  one  William  Gerard  deBrahm,  as 
•Surveyor-General  of  the  southern  district  of  North  America, 
^virith  instructions  as  to  surveys  desired  to  be  made  by  the  Crown, 
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including  the  boundaries  of  the  Province  of  Georgia.      In  this- 
survey  Georgia's  territory  was  given  as  lying  between  latitude 
30''  26'  49"  to  latitude  SS"*  30'— the  north  boundary  being, 
according  to  that  survey,  30'  north  of  that  now  claimed  by  our 
State. 

Thus  matters  stood  until  the  British  colonies,  including,  of 
course,  Georgia  and  South  Carolina,  in  1776,  dissolved  their 
connection  with  the  mother  country,  setting  themselves  up  as 
independent  States,  and  waged,  with  the  other  States,  the  fierce 
and  bloody  war  of  the  Retvolution.  This  war,  of  course,  made 
this  a  free  and  independent  country.  The  States  each  became 
a  sovereignty,  each  equal  in  domain,  quite,  if  not  nearly  so,  to 
the  home  of  the  mother  country.  Thirteen  sovereignties — thir- 
teen independencies — thirteen  empires — owing  no  allegiance 
save  to  self,  and  no  imposed  duty  save  the  self-imposed  reliance 
upon  each  other  as  the  community  of  interests  might  suggest. 

Let  us  pause  for  a  momentandconsiderwhat  the  result  would 
have  been  in  the  future — at  the  present  time — had  each  of  these 
separate  States  tet  up  an  independent  sovereignty  or  kingdom. 
It  is  not  pleasant  to  an  American  mind  to  consider,  and  yet, 
what  was  there  to  hinder  it?  No  one  State  had  authority  or 
control  over  another.  The  central  bead,  the  sovereign,  the 
king,  was  deposed  from  this  territory  and  hemisphere.  It  was 
indeed  fortunate  that  these  people  and  these  colonies^  or  to  more 
correctly  speak,  these  independent  States,  in  a  spirit  of  protec- 
tion and  of  freedom  from  royalty,  had  no  desire  to  continue  a 
mouarehial  form  of  government,  and  thus  came  together  and 
established  a  central  government  of  their  own  design,  each  yield- 
ing a  part  of  its  governmental  powers  to  this  eentral  or  federal 
government,  yet  each  retaining  unto  itself  the  power  to  control 
and  manage  its  own  internal  or  intra-state  affairs.  From  this 
compact  came  union — union  of  States,  union  of  iinterests,  and 
union  of  purpose  ;  from  this  compact  came  a  country  even  great 
in  its  infancy,  greater  still  in  its  growth  and  progress,  and  in- 
comparably great  in  its  present  proportions  and  governmental 
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conditions  and  relationships,  in  its  position  among  the  great  na- 
tions of  the  world,  in  peace,  in  war,  in  commerce,  and  in  its  re- 
markable industrial  progress. 

One  of  the  powers  given  to  the  Central  or  Federal  Govern- 
ment, in  the  afterwards  adopted  Articles  of  "Confederation,  pro- 
vided that  one  sovereign  State  could  sue  another  sovereign  State 
before  the  newly  born  Congress  of  the  States,  and  from  this 
doubtless  arose  the  present  constitutional  provision  granting  to 
the  Supreme  Court  of  the  United  States  original  and  exclusive 
jurisdiction  of  suits  in  behalf  of  one  State  against  another,  and 
it  may  here  be  said  that  no  such  condition  anywhere  else  exists, 
and  it  is  peculiarly  in,  of  and  for  America. 

For  the  purpose  of  this  paper  it  is  suiScient  to  say,  however, 
that  when  the  colonists  broke  their  allegiance  from  the  Crown,, 
each  erected  itself  into  an  independent  State,  an  independent 
sovereignty,  and  agreed  that  each  should  hold  jurisdiction  and' 
territory  according  to  its  former  limits  and  Crown  charter,  each 
possessing  just  what  in  soil  and  in  territory  was  within  its  bor- 
ders, with  the  same  boundaries  as  existed  prior  to  the  dissolution 
of  their  connection  with  the  Crown.  With  softie  of  the  States 
it  became  a  serious  question  as  to  these  boundaries,  and  disputes 
frequently  arose. 

All  the  States  did  not  readily  agree  to  each  of  the  other  States 
retaining  its  original  territory  however,  when  the  Articles  of 
Confederation  were  to  be  adopted.  Some  of  the  States  had  im- 
mense territory,  including  a  great  extent  of  unsettled  country. 
The^e  were  Massachusetts,  Connecticut,  New  York,  Pennsylva- 
nia, Virginia,  North  and  South  Carolina  and  Georgia,  while  the 
States  of  New  Hampshire,  Rhode  Island,  New  Jersey,  Dela- 
ware and  Maryland  possessed  but  a  limited  unsettled  territory. 
These  latter  States  contended  that  the  unsettled  lands  should  be 
considered  and  held  as  a  common  property  for  the  benefit  of  all 
the  States,  and  should  be  considered  and  used  lor  their  com- 
mon good  and  interest.  Indeed,  some  of  the  latter  States  re- 
fused to  consent  to  a  union  of  States  until  those  which  possessed 
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the  most  extensive  limits  should  relinquish  a  part  of  their  un- 
settled territory  for  the  use  and  benefit  of  each  and  all  ot  the 
•States  in  common. 

In  1777  the  matter  was  brought  up  in  the  Colonial  Congress, 
.and  by  discussion  and  debates  looking  to  the  adoption  of  the 
Articles  of  Confederation.  Virginia  refused  to  cede  any  part  of 
her  territory,  and  Maryland  thereupon  refused  to  enter  and  form 
a  part  of  the  confederacy  without  such  concession.  It  looked 
for  a  while  that  the  hoped-for  union  of  States  would  not  be 
brought  about,  and  thus  matters  rested  for  quite  awhile,  each 
•State  holding  itself  unto  itself  and  by  and  for  itself. 

In  order,  finally,  to  bring  about  the  much-desired  union  and 
compact  of  States,  and  to  effect  the  signing  and  adoption  of  the 
Articles  of  Confederation,  the  State  of  New  York  paved  the 
way  to  an  amicable  adjustment  by  ceding  a  part  of  the  territory 
that  she  claimed  on  her  west.  It  is  true  that  Mr.  Hildreth,  the 
historian,  and  one  of  repute  and  accounted  accurate  as  to  fiicts, 
says  that  this  claim  upon  the  part  of  New  York  was  of  the 
vaguest  and  most  shadowy  character.  I'his  was  in  February, 
1780.  Connecticut  followed  in  the  same  year  and  ceded  part  of 
her  territory.  Then,  on  December  30th,  1780,  the  Virginia 
Legislature  ceded  all  of  her  territory  northwest  of  the  Ohio 
Hiver,  but  on  the  condition  that  she  should  retain  Kentucky. 
This  cession  finally  brought  Maryland  into  line,  and  the  Articles 
•of  Confederation  were  then  ratified,  leaving  all  of  those  States 
which  had  made  no  cession  of  territory  in  the  quiet  possession 
of  the  soil  contained  and  embraced  in  their  ancient  limit&  Thus, 
'Georgia  was  possessed  of  all  those  lands  granted  by  the  Crown, 
and  refusing  to  cede  any  part  of  that  territory,  on  February  7th, 
1783,  passed  an  Act  establishing  her  boundary  limits  in  the  fol- 
lowing language:  ^'That  the  limits,  boundaries,  jurisdiction 
and  authority  of  the  State  uf  Georgia  do  and  did,  and  of  right 
ought  to,  extend  from  the  mouth  of  the  river  Savannah,  along 
>the  northern  side  thereof  and  up  the  most  northern  stream  or 
ifork  of  the  said  river,  to  its  mouth  or  source ;  and  from  thence 
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•dae  west  across  to  the  river  Mississippi  and  down  said  stream  of 
the  river  Mississippi  to  latitude  31^  north.''  (Acts  State  Legis- 
lature, Feb.  3d,  1783,  Sec.  13.) 

The  Savaonah  river  was  formed  by  the  conflaence  of  the  Ke- 
-owee  and  Tugalo  rivers;  the  Tagalo  was  the  bolder  stream, 
and  discharged  the  greater  water,  but  the  Keowee  was  the  longer 
and  reached  a  latitude  farther  north.  It  was  the  head  source  of 
the  Keowee  that  Georgia  claimed  as  the  beginning  of  her  north- 
ern boundary,  the  point  at  which  her  northern  boundary  began 
its  westward  stretch  to  the  Mississippi  River.  This  contention 
•on  the  part  of  Georgia  brought  about  the  dispute  with  South 
-Carolina,  and  at  this  point  Georgia's  boundary  troubles  began 
in  earnest. 

It  would  appear  that  when,  according  to  the  claim  of  South 
■Carolina,  the  Province  of  Carolina  was  divided  in  1732  into 
North  and  South  Carolina,  that  South  Carolina  became  possessed 
-of,  or  rather  claimed,  a  strip  of  land  lying  between  North  Carf- 
•olina  and  Georgia  from  twelve  to  fourteen  miles  wide  and  about 
iour  hundred  miles  long.  This  claim  upon  her  part  was  made 
in  construing  Georgia's  charter  from  the  Crown.  She  con- 
tended that  Georgia's  northern  boundary  began  at  the  fork  or 
confluence  of  the  rivers  Tugalo  and  Keowee  and  where  those 
rivers  lose  their  respective  names  and  the  river  Savannah  begins. 
Georgia's  claim,  as  heretofore  stated,  was  the  head  source  of 
>the  most  northern  of  these  streams  forming  the  Savannah  River. 
The  several  grants  and  cessions  to  Georgia,  her  Trustees  and 
■Governors  in  Chief,  certainly  confirm  the  claim  thus  made 
by  our  State,  and  so  did  Mr.  Chalmers  of  the  ^'  Office 
ior  Trade,"  the  colonial  place  of  registry  in  London  of  all  royal 
grants  and  charters  and  commissions  with  reference  to  the  Amer- 
ican colonies.  In  a  letter  by  him  under  date  of  September  25th, 
1795,  addressed  to  Samuel  Bayard,  E!3q.,  and  in  answer  to  ques- 
itions  propounded  at  the  instance  of  Mr.  Attorney-General 
Bradford  concerning  the  boundaries  of  South  Carolina  and 
Georgia,  after  going  into  detail  a»  to  the  several  descriptions  of 
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the  several  grants,  he  says :  "  There  are  no  documents  which 
can  show  the  heads  of  the  rivers  Altainaha  and  the  Savannah  to 
he  other  than  the  charter  and  commissions  make  them  to  be^  as 
I  have  already  shown.  Every  document  proves  that  the  heads 
of  those  rivers  were  not  at  the  fork  of  the  Altamaha  where  the 
Oconee  and  Ocmulgee  met,  nor  at  the  junction  of  the  Tugalo 
and  the  Keowee,  but  at  the  head  of  the  northern  stream  of  the 
one,  and  the  head  of  the  southern  stream  of  the  other.'^  lu 
another  place  in  the  same  letter  he  says :  ^'  Georgia  was  settled 
upon  the  very  principle  of  being  a  southern  frontier  to  South 
Carolina.  The  northern  stream  of  the  Savannah  river  was 
virtually  made  the  southern  boundary  of  South  Carolina."  This 
letter  appears  in  the  publication  entitled  '^  American  State  Pa> 
pers  and  Public  Laws,"  Vol.  1,  folios  65  to  66,  for  the  years 
1789  to  1809. 

This  twelve-mile  strip,  which  was  claimed  by  South  Carolina, 
was  located  on  the  northern  boundary  of  Georgia  and  was  then 
claimed  by  both  States;  South  Carolina,  as  stated,  claiming  it, 
under  the  division  of  Carolina  into  North  and  South  Carolina, 
and  that  Georgia's  northern  limit  was  at  the  fork  or  confluence 
of  the  two  rivers  named.  Thus,  as  stated,  the  dispute  arose  be- 
tween these  two  States.  It  does  not  appear,  however,  that  South 
Carolina,  at  any  time,  set  up  this  claim  from  1732  until  the  suit 
hereinafter  referred  to  was  instituted  by  her  in  Congress,  about 
fifty-three  years  after  Georgia,  as  a  province,  was  erected  under 
royal  grant  out  of  South  Carolina's  territory. 

Under  the  9th  Article  of  the  Confederation  of  the  States  was 
provided  the  mauner  in  which  one  independent  State  could  sue 
another,  with  reference  to  their  boundary  rights.  Such  suit 
should  begin  by  petition  in  the  name  of  the  litigant  State  to 
Congress,  and  a  federal  court  should  be  provided  to  hear  the 
cause  and  determine  the  question  in  dispute.  Uoder  this  9th 
Article  of  Confederation,  South  Carolina,  by  and  through  her 
agents  and  representatives  in  Congress,  filed  suit  against  the 
State   of    Georgia  iu  Congress  on  June   1st,    1785.     (Journal 


Digitized  by 


Google 


THE    GEORGIA-TENNESSEE   BOUNDARY    DISPUTE.  97 

United  States  in  Congress  Assembled^  Vol.  10,  folios  189,  190, 
191 ,  192.)  Notice  of  this  suit  was  given  to  Georgia  by  the  Secre- 
tary of  Congress,  and  the  second  Monday  in  May  following  was 
set  for  Georgia  to  appear  and  answer,  but  it  was  not  until  Sep- 
tember of  that  year  that  the  answer  to  such  suit  was  filed  in 
Congress,  and  it  was  therein  asserted  and  announced  that  South 
Carolina  had  proposed  an  amicable  adjustment  through  commis- 
sioners to  be  appointed  from  both  States.  She,  however,  sub- 
mitted herself  to  the  will  of  Congress.  The  court  to  try  the 
cause  was  named  by  Congress  in  the  following  manner :  The 
names  of  three  persons  from  each  of  the  thirteen  States  were 
enrolled,  and  from  the  list  thus  composed  each  litigant  alter- 
nately struck  one  name  until  thirteen  were  left.  The  names  of 
these  thirteen  were  then  placed  in  a  box  and  nine  of  them  were 
drawn  out  by  lot.  This  nine  composed  the  court  to  try  the 
cause,  and  the  third  Monday  in  June,  1787,  was  fixed  for  the 
court  to  hear  the  case  in  New  York. 

As  set  forth  in  the  answer  of  Georgia  in  Congress  to  the  suit 
of  South  Carolina,  the  latter  State  had  proposed  a  joint  commis- 
sion of  the  two  States  to  amicably  adjust  their  boundary  limits, 
both  on  the  north,  east  and  south.  The  convention  was  agreed 
upon  by  both  States,  South  Carolina  naming  as  her  commis- 
sioners Charles  Cotesworth  Pinckney,  Andrew  Pickens  and 
Pierce  Butler;  Georgia  named  as  her  commissioners  Lachland 
Mcintosh,  John  Houston  and  John  Habersham.  In  the  ar- 
chives of  the  Secretary  of  State's  office  will  be  found  the  very 
interesting  correspondence  between  Georgia's  then  Governor, 
George  Matthews,  and  her  commissioners,  and  between  the  com- 
missioners of  the  two  States,  arranging  for  the  preliminaries  of 
the  convention,  and  the  final  report  of  their  proceedings.  The 
Georgia  commissioners  had  full,  plenary  powers,  and  by  agree- 
ment the  convention  met  at  Beaufort,  South  Carolina,  on  April 
24th,  1787.  The  commissioners  of  both  States  presented  their 
credentials  which,  by  each,  were  inspected  and  approved.  Each 
State  then  presented  its  claim  and  contention,  and  these  claims 
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aod  conteDtions  were  discussed  and  warmly  debated  and  consid- 
ered on  the  25th,  26th,  27th  and  28th  days  of  April,  and  finally 
on  the  latter  date  they  came  to  an  agreement,  the  same  being 
concurred  in  by  all  three  of  the  South  Carolina  commissioners 
and  by  two  of  the  Georgia  commissioners,  John  Houston,  of 
Georgia,  dissenting  from  the  findings.     Mr.  Houston  did  not 
think  that  there  was  any  question  whatever  as  to  Georgians  ter- 
ritorial limits,  and  did  not  desire  to  concede  anything  to  South 
Carolina,  even  for  the  purpose  of  an  amicable  adjustment.     His  • 
dissent,  filed  with  the  report  in  the  Secretary  of  State's  office^ 
affords  very  interesting  reading.     Both  States  made  concessions,. 
for  the  avowed  purpose  of  bringing  about  cordial  and  friendly 
feelings  between  the  two  States.     In  the  agreement  South  Caro- 
lina ceded  her  claims  on  the  south  of  Georgia — Mr.  Houston 
claiming  that  South  Carolina  had  none — and  Georgia  agreed  to 
accept  as  her  northern  boundary  the  head  or  source  of  the  river 
Tugalo  and   the  most  northern   branch  thereof.      This  river, 
while  the  shorter,  was  the  bolder  of  the  two  streams  forming 
the  Savannah.     South  Carolina  was  to  take  the  territory  lying 
between  these  two  rivers  and   was  to  be  entitled  to  the  free 
navigation  of  the  Savannah  river.     This  finding  was  reduced  to 
writing,  signed  by  all  the  commissioners  save  Houston,  whose 
dissent  accompanied  the  findings.     The  findings  of  this  conven- 
tion were  reported  to  the  respective  Governors  of  the  States  and 
were  afterwards  adopted.     The  agreement  as  to  the  northern 
boundary,  in  exact  language,  was  as  follows:  ^'The  most  north- 
ern branch  or  stream  of  the  river  Savannah  from  the  sea  or 
mouth  of  such  stream  to  the  fork  or  confluence  of  the  rivers 
now    called  Tugalo  and  Keowee,   and  from  thence  the  most 
northern  branch  or  stream  of  the  river  Tugalo  until   it  inter- 
sects the  northern  boundary  line  of  South  Carolina,  if  the  said 
branch  or  stream  of  the  Tugalo  extends  so  far  north,  reserving 
all  of  the  islands  in  the  rivers  Tugaloo  and  Savannah  to  Geor- 
gia; but  if  the  head  spring  or  source  of  any  branch  or  stream  of 
the  said  river  Tugalo  does  not  extend  to  the  north  boundary 
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of  South  CaroIiDa,  then  a  west  line  to  the  Mississippi  to  be- 
drawn  from  the  head  spring  or  source  of  the  said  branch  or 
stream  of  Tugalo  River  which  extends  to  the  highest  northern- 
latitude,  shall  forever  hereafter  form  the  separation  limit  and' 
boundary  between  the  States  of  South  Carolina  and  Georgia/' 

It  would  naturally  have  been  presumed  that  this  would  have 
terminated  the  controversy,  but  it  was  not  so  to  be.  It  is  true- 
that  the  report  and  findings  of  the  convention  were  not  only  re- 
ported to  the  respective  States,  but  were  likewise  reported  to 
Congress,  and  the  suit  of  South  Carolina  against  Georgia  therein* 
pending  was  abandoned,  but  it  was  a  travesty  on  the  good  iaith 
of  South  Carolina,  the  Hotspur  State,  that  on  the  very  day  this 
report  was  filed  in  Congress,  that  State,  through  its  delegates 
and  representatives  in  Congress,  by  legislative  authority,  ceded 
to  the  Federal  government,  and  executed  deed  thereto,  the- 
identical  territory  that  she  claimed  to  have  released^  and  did  re- 
lease, to  Georgia  in  the  convention  held  at  Beaufort.  The  re- 
port, as  stated,  of  the  findings  of  the  Beaufort  convention  was 
filed  in  Congress  and  there  referred  to  a  committee,  and  it  was,. 
80  to  speak,  **  pigeon-holed,"  being  shelved  by  reference  to  a 
committee,  and  no  action  has  ever  been  taken  thereon,  but  the 
deed  and  cession  of  the  territory  was,  on  the  day  it  was  offered,, 
accepted  by  Congress.  So  it  would  appear  that  Georgia  had 
neither  gained  nor  lost  anything  by  the  Beaufort  convention,, 
except  that  she  apparently  gained  the  ill-will  of  South  Carolina, 
and  the  dispute  was  thus  transferred  from  that  State  and  was 
henceforth  to  be  taken  up  with  the  Cougress  of  the  United. 
States.  It  has  been  said  that  this  action  on  the  part  of  South 
Carolina  was  with  the  view  of  forcing  Georgia  to  cede  her  ter- 
ritory west  of  the  Chattahoochee  to  the  Federal  government,, 
but  it  has  likewise  been  charged  to  pique  and  ill-will.  But  in 
any  event,  it  was  not  an  exposition  of,  let  us  say,  at  least, 
good  faith,  and  in  this  regard  it  would  likewise  appear  that  the 
Federal  government  occupied  no  higher  and  no  better  position 
than  that  of  South  Carolina.     The  Federal  government  was,. 
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under  the  suit  brought  under  the  9th  of  the  Articles  of  Confed- 
•eratioD,  the  court  in  which  was  to  be  determined  the  controversy 
between  two  sister  States,  yet  the  Ck)urt — the  government — ac- 
cepted the  territory  which  was  under  dispute  to  the  detriment 
of  one  of  the  litigants.  It  is  charitable  to  say  that  it  was  very 
worldly,  if  not  very  just.  It  was  not,  however,  an  act  that 
•brought  to  her  any  good  results.  This  cession  of  South  Caro- 
lina, if  her  claim  to  the  territory  was  valid,  conveyed  to  the  Fed- 
•cral  government  a  strip  of  laud  twelve  to  fourteen  miles  wide 
by  foiir  hundred  miles  long,  and  became  a  block  in  the  shape  of 
a  parallelogram  between  the  States  of  Georgia  and  North  Caro- 
lina.     Thus  matters  stood  for  some  time. 

On  February  17th,  1788,  Georgia,  through  her  legislature, 
passed  an  act  offering  to  cede  her  western  territory  to  the  United 
States.  This  offer  was,  in  1788,  declined  by  Congress  because 
of  the  conditions  imposed.  Subsequently,  and  because  of  the 
Yazoo  Frauds  of  1789  and  succeeding  years  (the  one  dark  and 
shameful  blot  upon  Georgia's  history,  which  should  cause  us  to 
•blush  even  unto  this  day),  a  bill  was  filed  in  Congress  looking 
to  and  providing  for  the  cession  by  Georgia  of  all  of  her  territory 
west  of  the  Chattahoochee  to  the  Mississippi  River.  Commis- 
sioners were  appointed  by  the  United  States  and  by  the  State  of 
'Georgia,  who  conferred  as  to  the  terms  of  the  cession.  In  the 
proceedings  of  the  Seventh  Congress,  published  in  ''American 
State  Papers  and  Public  Laws,"  Vol.  1,  folio  125,  for  the  years 
1789  to  1809,  will  be  found  a  communication  from  Thomas 
Jefferson,  then  president  of  the  United  States,  to  Congress, 
under  date  of  April  26th,  1802,  transmitting  the  agreement  en- 
tered into  between  the  commissioners  appointed  upon  the  part 
of  the  United  States  and  Georgia,  as  to  the  cession  of  lands  by 
•Georgia  to  the  Federal  government.  In  conformity  with  the 
terras  of  this  agreement  Georgia  subsequently  ceded  to  the 
United  States  her  territory  west  of  the  Chattahoochee,  out  of 
which  has  since  been  carved  the  States  of  Alabama  and  Missis- 
sippi.    And  here  is  where  Georgia  "got  even,"  so  to  s{)eak, 
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with  the  Federal  goverDment  in  accepting  the  cession  irotn 
South  Carolina.  This  western  territory  was  flooded  with  the 
claims  growing  out  of  the  Yazoo  Frauds^  and  it  became  neces- 
sary for  the  Federal  government  to  settle  all  of  these  disputes. 
Georgia  was  covered  and  quilted  with  Indian  claims:  it  became 
necessary  under  this  agreement  for  the  government  of  the  United 
States  to  extinguish  all  Indian  titles  in  Georgians  territory^  and 
it  became^  in  addition  thereto,  necessary  for  the  United  States 
government  to  pay  to  Georgia  one  million  and  a  quarter  dollars, 
and  in  addition  thereto,  to  cede  to  Georgia- '^  whatever  claim, 
right  or  title  they  may  have  to  the  jurisdiction  or  soil  of  any 
land  lying  within  the  United  States  and  out  of  the  proper 
boundaries  of  any  other  State,  and  situate  south  of  the  southern 
boundaries  of  Tennessee,  North  Carolina  and  South  Carolina, 
and  east  of  the  boundaries  hereinbefore  described.^'  It  was  a 
very  expensive  cession  of  territory  to  the  United  States  and 
Georgia  was  immensely  benefited  thereby. 

In  the  "Public  Domain,"  a  government  publication,  under 
the  head  of  "Area  of  State  Cessions,"  the  following  is  given  as 
the  area  ceded  by  South  Carolina  to  the  United  States:  "The 
lands  ceded  by  South  Carolina  constitute  a  strip  lying  west  of 
the  western  boundary  and  west  of  the  83d  meridian  west  of 
Greenwich,  running  along  the  (35°)  thirty-fifth  degree  of  north 
latitude  to  the  Mississippi  River,  twelve  to  fourteen  miles  in  width 
and  now  lying  in  the  extreme  northern  part  of  the  States  of  Geor- 
gia {1300  square  miles),  Alabama  {1700  square  miles)^  and  His- 
sissippi  {1700  square  miles),  and  containing,  estimated,  4,900 
square  miles,  or  29,184,000  acres." 

Again,  in  same  volume,  folio  162,  *^ South  Carolina  ceded  the 
area  from  {So"")  thirty -fifth  degree  north  latitude,  going  South, 
embraced  in  a  belt  or  zone  twelve  to  fottrteen  miles  in  width,  ex- 
tending from  the  western  boundary  line  of  the  State  of  Alabama 
to  the  Mississippi  River,  now  in  the  States  of  Georgia,  Alabama 
and  Mississippi,^^ 

It  would  appear  from  this  recitation  of  historical  facts,  that 

8gba 


Digitized  by 


Google 


102  19    OEOROIA    BAR   ASSOCIATION. 

the  boundary  of  Georgia  on  the  north  is  the  35^  of  north  lati- 
tude, and  is  now  indeed  the  true  boundary.  Whether  the 
northernmost  branch  of  the  Tugalo  did,  in  the  early  period  ot 
this  State,  or  does  now,  spring  from  that  degree  of  latitude,  I  am 
unable  to  say,  and  the  records  are  not  clear  on  this  point,  but 
this  degree  of  latitude  was  certainly  adopted  as  the  true  line. 
I  mention  this  here  because  it  has  been  claimed  and  earnestly 
contended  that  this  degree  of  north  latitude  was  adopted  without 
apparent  reason  or  the  assent  of  Georgia.  It  has  likewise  here- 
tofore been  claimed  and  earnestly  contended,  and  frequently  as- 
serted, that  the  twelve  to  fourteen  mile  strip  ceded  by  Sooth 
Carolina  to  the  United  States  and  by  the  latter  to  the  State  of 
Georgia,  has  never  been  incorporated  into  Georgia's  territory 
nor  subjected  to  her  jurisdiction;  but  the  statements  from  reli- 
able sources  herein  contained,  and  the  excerpts  taken  from  reli- 
able government  publications,  all  go  to  show  that  this  strip  of 
land  now  really  forms  a  part  of  Georgia's  territory  and  over 
which  she  exercises  exclusive  jurisdiction  and  right  of  soil.  In 
1796  the  State  of  Tennessee  was  carved  out  of  the  North  Caro- 
lina cession  to  the  United  States,  and  this  State  for  109  miles 
lies  north  of  and  contiguous  to  Georgia,  while  North  Carolina 
stretches  across  the  balance  of  her  northern  border.  After  the 
cession  to  Georgia  by  the  United  States  the  boundary  question 
was  again  for  a  time  at'  rest,  and  then  it  was  again  taken  up, 
and  Tennessee,  North  Carolina  and  Georgia  began  an  investiga- 
tion as  to  the  southern  boundary  of  the  two  former  States  and 
the  northern  boundary  of  this  State. 

In  this  connection  it  may  be  noted  that  the  Constitution  of 
Georgia  of  1798  contained  a  statement  of  the  boundaries  similar 
to  that  agreed  upon  in  the  Beaufort  convention,  indeed  if  the 
language  is  not  identical  with  that  agreed  upon  in  that  convention. 
In  the  year  1804  (Acts  1804,  p.  180)  the  Georgia  Legislature 
passed  an  act  to  appoint  commissioners  to  ascertain  and  fix  the 
boundary  line  between  Georgia  and  North  Carolina.  In  the 
preamble  to  this  act  it  is  stated  that  the  35^  of  north  latitude  is 
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the  recognized  northern  boundary  of  Georgia;  and  it  is  in  this 
act  further  conceded  that  Georgia  did  not  reach  that  far  north 
until  after  she  became  possessed  of  the  South  Carolina  cession  to 
the  United  States  in  1802.  This  being  true^  it  is  not  surpris- 
ing, considering  in  addition  thereto  the  recitations  as  to  bound- 
aries contained  in  government  publications  and  various  histories, 
that  Georgia,  through  her  commissioners,  should  thereafter 
adopt  the  35^  of  north  latitude  as  her  true  boundary,  and  I  can- 
not conceive  how  it  is  that  it  has  heretofore  been  questioned  by 
some,  and  most  earnestly  insisted  upon  by  several  of  our  citi- 
zens, that  this  twelve  to  fourteen  miles  strip  was  never  subjected 
to  the  jurisdiction  of  Georgia.  Certain  it  is,  that  this  degree  of 
latitude  was  subsequently  adopted  as  the  true  boundary  line  be-r 
tween  Georgia  and  Tennessee,  and  also  between  Georgia  and 
North  Carolina,  and  was  ascertained  by  observations  and  marked 
and  traced  upon  the  surface  of  the  earth,  as  will  be  shown  from 
what  hereinafter  follows. 

The  State  of  Tennessee  on  November  10th,  1817,  passed  an 
act  for  the  appointment  of  a  commission  to  be  composed  of  a 
mathematician,  a  commissioner  and  a  surveyor,  to  meet  a  like 
commission  to  be  appointed  upon  the  part  of  Georgia,  who 
should  proceed  to  ascertain  the  true  line  between  said  States  and 
cause  the  same  to  be  plainly,  distinctly  and  notoriously  marked 
in  such  manner  as,  in  the  judgment  of  said  mathematicians  and 
commissioners,  would  be  most  likely  to  perpetuate  the  notoriety 
of  such  line.  (Laws  and  Acts  of  Tennessee  1816  to  1820, 
Vol.  2.) 

On  December  16th,  1817,  the  Georgia  Legislature  passed 
a  reciprocal  Act,  and  commissioners  were  appointed  by  both 
States  for  the  purpose  as  set  forth  in  these  Acts.  James  Camak, 
mathematician,  Thomas  Stocks,  commissioner,  and  H.  Mont- 
gomery, surveyor,  were  appointed  by  Georgia,  and  James  S. 
Gains,  mathematician,  General  John  Cocke,  commissioner,  the 
surveyor  not  stated,  were  appointed  by  Tennessee.  In  the  year 
1818  these  parties,  representing  the  different  States,  met,  made 
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observation9y  ascertained,  marked  and  traced  upon  the  face  of 
the  earth  the  supposed  true  boundary  between  the  two  States,  as 
near  as  it  could  be  ascertained  with  the  faulty  instruments  then 
in  use.     A  map  and  diagram  were  drawn  of  the  dividing  line 
and  certified  to.     One  of  these  maps  is  now  of  file  in  the  archives 
of  the  Secretary  of  State's  office  in  Georgia,  and  a  duplicate,  a 
similar  map^  is  of  file  in  the  same  office  in  the  State  of  Tennes- 
see.    I  have  been  informed  by  present  officers  in  our  State  that 
some  years  since  the  two  States  compared  these  maps^  or   to 
speak  more  accurately,  Tennessee  at  the  request  of  one  of  Geor- 
gia's officers,  sent  her  map  to  our  Secretary  of  State,  and  upon 
strict  examination  they  were  found  to  be  identical.     These  maps 
show  a  clear  tracing  of  the  line — mountains,  rivers,  creeks,  and 
the  general  topography  of  the  country  is  exhibited.     Each  set 
of  commissioners  made  report  to  their  respective  Governors. 
The  Tennessee  commissioners  made  their  report,  certified  to  the 
map  prepared,  and  the  Legislature  of  that  State  adopted  the  re- 
port on  October  30th,  1819.     The  Act  of  that  State  recites,  that 
the  line  was  run  and  marked  by  the  joint  commission  beginning 
at  a  point  in  the  true  parallel  of  the  35°  of  north  latitude  as 
found  by  Camak  and  Gains,   mathematicians  representing  the 
two  States.     The  beginning  of  this  line  ^[  was  located  on  a  rock 
about  two  feet  high,  four  inches  long  and  fifteen  inches  broad, 
engraved   on   the  north  side  thus:     *  June   Ist,   1818,  Var.  6 J 
East'    (which    was    found    by  the  mathematicians    to    be  the 
variations  of  the  compass);  and   on  the  south  side  of  said  rock 
was  also  engraved :    '  Geo.  36°  North.    J.  Camak,'  which  rock 
stands  one  mile  and  twenty-eight  poles  from  the  south  bank  of 
the  Tennessee  River  due  south  from  near  the  center  of  the  old 
Indian  town  Nickajack,  and  near  the  top  of  Nickajack  moan- 
tain,  at  the  supposed  corner  of  the  States  of  Georgia  and  Ala- 
bama ;  thence  running  due  east  leaving  old  D.  Ross  two  miles 
and  eighteen  yards  in  the  State  of  Tennessee,  and  leaving  the 
house  of  John  Ross  about  two  hundred  yards  in  the  State  of 
Georgia,  and  the  house  of  David  McNair  one  mile  and  a  fourth 
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of  a  mile  in  the  State  of  Tennessee^  with  blazed  and  one  mile 
marked  trees,  lesseniDg  the  variation  of  the  compass,  by  degrees 
closing  it  at  the  termination  of  the  line  on  the  top  of  the  Unacoi 
mountain,  at  five  and  one-half  degrees ;  as  the  true  dividing  line 
between  the  States  of  Tennessee  and  Georgia  and  is  adopted  as 
the  true  line.''  The  Act  further  provided  that  the  same  should 
become  final  upon  Georgia  likewise  adopting  the  report  of  the 
commissioners.  (Laws  of  Tennessee  1817  to  1820,  Vol.  2,  pp. 
475,  476.)  On  December  11th,  1819,  following  the  Act  of  Ten- 
nessee  in  the  same  year  adopting  the  report  of  the  commission- 
ers, a  resolution  was  passed  by  the  Georgia  Legislature  which 
was  approved  on  December  18th,  1819  (Acts  1810  to  1819,  p. 
1217),  which  provided  as  follows:  "Resolved,  that  his  Excel- 
lency the  Governor  be,  and  he  is  hereby,  authorized  and  re- 
quested to  have  recorded,  in  the  Surveyor-Generars  oflSce  of 
this  State,  the  maps  of  the  line  as  run  dividing  this  State  and 
the  States  of  Tennessee  and  North  Carolina,  with  the  certificates 
thereunto  annexed,  and  pay  for  the  same  out  of  the  contingent 
fund.''  This  is  the  only  action,  so  far  as  I  have  ascertained, 
taken  by  Georgia,  but  it  stands,  as  I  conceive  it,  as  a  confirma- 
tion and  adoption  of  the  report.  The  map  referred  to  was  filed 
and  bears  the  following  certificate :  "  We  the  undersigned  do 
hereby  certify  that  the  within  is  a  correct  map  of  the  boundary 
line  between  the  States  of  Georgia  and  Tennessee.  Given  under 
our  hands  in  Milledgeville,  this  the  13th  of  July,  1818.  J. 
Camak,  Math.,  Thomas  Stocks,  Comr.,  H.  Montgomery,  Suvr." 

The  line  thus  run  by  these  commissioners  was  from  a  point 
supposed  to  be  where  Tennessee,  Alabama  and  Georgia  corner, 
and  along  the  northern  border  ot  Georgia  to  a  point  where  Ten- 
nessee and  North  Carolina  join  each  other.  A  similar  effort 
was  made  as  to  the  true  ascertainment  of  the  line  between  Geor- 
gia and  North  Carolina,  and  this  report  was  also  made  by  Mr. 
Camak,  mathematician. 

On  December  15th,  1809,  Georgia,  through  its  legislature, 
memorialized    Congress  settiug  forth  the  dispute  as  between 
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Georgia  and  North  Carolina,  and  requested  that  appropriate  ao- 
tion  be  taken  and  a  suitable  person  be  appointed  to  run,  map 
out  and  mark  the  true  dividing  line.  There  were  no  results  from 
this  proceeding;  and  in  1810,  on  December  15th,  the  Stat«  of 
Georgia,  by  appropriate  resolution,  again  called  the  attention  of 
North  Carolina  to  the  dispute  between  them  as  to  boundary. 
Under  this  resolution  the  Governor  was  empowered,  even  with- 
out the  concurrence  of  North  Carolina,  to  appoint  Mr.  Andrew 
EUicott  to  ascertain  the  location  of  the  35^  of  north  latitude.  It 
was  provided  that,  if  North  Carolina  should  concur  and  co- 
operate,  the  observation  and  location  of  the  line  should  be  final 
and  conclusive.  The  observation  was  made  and  concurred  in 
by  Georgia,  but  it  does  not  appear  that  the  dividing  line  was 
run  and  marked  out  upon  the  surface  of  the  earth.  Again,  in 
1818,  by  resolution  of  the  Georgia  legislature,  the  Governor  was 
authorized  and  directed  to  appoint  proper  persons  to  meet  such 
as  should  be  appointed  by  North  Carolina  to  make  and  trace  the 
dividing  line  between  the  two  States.  Mr.  James  Camak,  the 
same  person  who  acted  as  mathematician  for  Georgia  in  tracing 
and  marking  the  line  between  Georgia  and  Tennessee,  was  ap- 
pointed and  made  observations  and  surveys,  taking  the  35°  of 
north  latitude  as  the  true  line.  Mr.  Camak  made  a  second  sur- 
vey in  1826,  when  further  effort  was  made  to  locate  the  35®  of 
north  latitude.  In  this  latter  survey  the  line  was  run  some 
distance  north  of  the  line  located  in  1818. 

Mr.  Camak  also  made  further  observations  and  surveys  of  the 
Tennessee  and  Georgia  line  in  1826.  As  to  this  second  observa- 
tion and  survey,  Mr.  Camak,  in  his  report,  which  is  of  file  in  the 
Secretary  of  State's  oflSce,  says,  under  date  of  January  16,  1827, 
that,  on  both  occasions,  he  labored  under  the  difiSculty  of  using 
imperfect  instruments,  although  having  better  ones  in  1826  than 
in  1818.  In  hisreport,  date  of  January  15,  1827,  he  says  :  "/n 
the  spring  of  IS  18  the  States  of  Georgia  and  Tennessee^  by  their 
commissioners,  ascertained  and  marked  the  dividing  line,  1  re- 
ceived on  that  occasion  the  appointment  of  Mathematician  from 
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Governor  Eabun.  The  35th  parallel  of  north  latitude  constitutes 
that  boundary  and  there  was  nothing  more  to  do  than  to  trace 

and  mark  that  parallel  on  the  surface  of  the  earth 

The  result  of  the  observations  made  on  that  occasion  differs  from 
that  of  those  contained  in  this  report."  Mr.  Camak^  further  in 
this  report  of  1826,  says  that  he  located  the  line  37-90/100  chains 
further  north  than  in  1818,  and  as  the  boundary  of  Tennessee 
and  Georgia  is  one  hundred  and  nine  miles  in  length,  he  calcu- 
lated that  Georgia  lost  on  her  first  survey  in  1818,  51-51/80 
square  miles,  or  33,048  8-10  acres.  This  is  to  be  understood  aA 
relating  only  to  the  boundary  between  Georgia  and  Tennessee. 

The  boundary  on  the  North  Carolina  line  is yards  north 

of  the  observation  of  1818.  Mr.  Camak  does  not  say  positively 
which  of  these  two  surveys  is  correct,  but  he  gives  preference  to 
the  observations  and  surveys  of  1826,  the  conditions  being  more 
favorable  and  the  instruments  used  somewhat  better  than  those 
used  in  1818. 

It  does  not  appear — if  so,  I  have  not  located  it — that  the  States 
of  Tennessee  and  North  Carolina  took  any  part  in  the  observa- 
tions made  in  1826  by  Mr.  Camak,  but  it,  at  least,  serves  to  illus- 
trate that  Georgia  was  not  entirely  satisfied  with  the  line  of  de- 
markation  fixed  in  1818,  and  yet,  from  that  date  for  seventy-odd 
years  she  made  no  effort  to  dispute  the  boundary  agreed  upon  in 
1818.  So  far  as  I  have  ascertained,  matters  stood  thus  until  the 
adoption  by  Georgia  of  the  Code  of  1861,  wherein  the  bounda- 
ries are  set  forth,  substantially  as  agreed  upon  in  the  Beaufort 
Convention  of  1786,  except  that  the  boundary  is  in  such  Code 
located  on  the  SSth  parallel  of  north  latitude  (Sec.  17).  It  would 
appear  from  this  that  the  northernmost  branch  of  the  Tugi^lo 
River  originated  in  this  degree  of  latitude.  In  section  18  of  the 
Code  the  boundary  between  Georgia  and  Tennessee  is  given  at  a 
point  where  the  river  Chattooga,  which  is  a  branch  of  the  Tugaloy 
intersects  the  SSth  parallel  of  north  latitude.  In  section  19  of  the 
said  Code  the  boundary  between  the  States  of  Tennessee  and 
North  Carolina  and  Georgia  *' shall  be  the  line  described  as  the 
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thirty-fifth  parallel  of  north  latitude  from  the  point  of  its  intersec- 
tion by  the  river  Chattooga  west  to  the  place  called  Nickajack.^' 
Subsequent  Codes  to  1882,  iDcIusive,  contain  similar  declara- 
tions. The  only  Constitution  of  the  State  of  Georgia  that  has 
contained  any  reference  to  the  State  boundaries  is  that  adopted 
in  1799,  which  was  framed  by  the  convention  which  met  at 
Louisville,  May  8,  1798,  was  signed  May  30,  1798,  and  went 
into  effect  on  first  Monday  of  October,  1798,  without  having 
been  submitted  to  the  people  for  ratification.  (Ben  Perley  Poore, 
on  Federal  and  State  Constitutions,  Colonial  Charters  and  other 
Organic  Laws.)  The  claims  as  to  boundaries  therein  expressed 
are  substantially  the  same  as  those  ceded  by  South  Carolina  at 
the  Beaufort  Convention.  So  that  the  question,  which  has  here- 
tofore been  raised,  that  the  several  Acts  of  the  Georgia  Legisla- 
ture naming  the  35®  of  north  latitude  as  her  northern  dividing 
line  were  in  conflict  with  the  Constitution  of  1798,  and  that  such 
acts  could  not  abrogate  nor  set  aside  the  claims  of  that  Consti- 
tution, appears  to  me  to  be  without  force  for  three  reasons — first, 
the  Convention  which  adopted  the  Constitution  and  the  Legisla- 
ture which  adopted  the  Acts  were  both  named  by  the  people,  and 
neither  the  Convention  adopting  the  Constitution  nor  the  Legis- 
lature adopting  the  Acts  submitted  them  to  the  people  for  ratifi- 
cation, and  the  Constitution  of  1798  is  not,  therefore,  because  of 
supposed  ratification  by  the  people,  supreme ;  second,  subsequent 
Constitutions  have  not  made  any  such  declarations,  and,  there- 
fore, we  have  no  constitutional  provision  settling  the  question  ; 
and  third,  it  really  appears  that  the  35°  of  north  latitude,  as 
claimed  in  the  several  Georgia  Acts,  is  in  reality  and  in  fact  the 
true  and  original  boundary  and  that  Georgia  is  bound  thereby. 
It  would  appear  from  all  the  foregoing,  and  from  the  numer- 
ous citations  which  have  been  given,  and  from  the  surveys  made 
which  were  adopted  and  agreed  to,  that  the  matter  of  boundary 
was  forever  and  a  day  set  at  rest,  and  yet,  the  three  States  at 
interest — Tennessee,  North  Carolina  and  Georgia — have  of  recent 
years  again  taken  up  the  matter  through  their  respective  legisla- 
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live  branches.  The  Legislature  of  North  Carolina,  by  an  act 
approved  March  12,  1881,  authorized  and  directed  the  appoint* 
mentof  a  commissioner  upon  the  part  of  that  State  to  act  with 
surveyors  or  commissioners  that  should  be  appointed  by  the  State 
of  Georgia,  to  rerun  and  remark  the  boundary  line  between  that 
State  and  this  State  and  between  that  State  and  other  States ;  and 
that  in  the  event  any  disagreement  should  arise  between  the  com- 
missioners, the  Governor  was  authorized  to  appoint  arbitrators 
who  should  act  with  similar  officers  to  be  appointed  by  the  other 
States  with  the  view  of  settlement  as  to  the  exact  boundary  ;  and 
should  they  not  agree,  the  matter  should  be  reported  back  to  the 
Legislature  of  North  Carolina  for  action.  (Code  of  North  Caro- 
lina, sections  2289,  2293.) 

On  October  5,  1887,  the  Legislature  of  Georgia  (Acts  1887, 
page  105)  declares  that  grave  doubts  exist  as  to  the  location  of 
the  State  line  between  Georgia  and  the  State  of  Tennessee,  on 
that  part  of  the  line  which  runs  between  Dade  county  in  Georgia 
and  Marion  and  Hamilton  counties  in  Tennessee,  and  that  said 
line  should  be  definitely  settled  and  fixed.  The  Governor  of 
Georgia  was  directed  to  communicate  with  the  Governor  of  Ten- 
nessee and  request  that  State  to  join  the  State  of  Georgia  for  the 
purpose  of  having  a  joint  survey  and  a  settlement  of  the  disputed 
question.  To  .this  end  the  Governor  was  authorized  to  appoint 
three  competent  persons  to  act  as  commissioners  with  a  like  num- 
ber to  be  appointed  by  the  State  of  Tennessee,  whose  duty  it 
should  be  to  make  observations,  survey,  establish  and  proclaim 
the  true  line  between  the  disputed  points. 

On  April  8,  1889  (Acts  of  1889,  p.  499) ,  the  General  Assem- 
bly  of  the  State  of  Tennessee  passed  an  Act  reciprocal  to  the  Act 
passed  by  the  State  of  Georgia,  reciting  that  grave  doubts  existed 
as  to  the  location  of  the  State  line  between  Marion  and  Hamilton 
counties,  Tennessee,  and  Dade  county  in  Georgia.  The  Governor 
of  that  State  was  directed  to  communicate  with  the  Governor  of 
Georgia  with  a  view  of  having  a  joint  survey  made  looking  to  a 
settlement  of  the  question  in  dispute.    The  Governor  of  that 
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State,  as  was  the  Governor  of  Oeorgia,  was  empowered  to  appoint 
three  commissioners  to  act  with  those  appointed  bj  the  Governor 
of  Georgia,  whose  duty  it  should  be  to  survey,  establish  and  pro- 
claim the  true  line  between  the  disputed  points.  That  State,  bow- 
ever,  in  its  Act,  provided  that  the  joint  commission  should  begin 
their  survey  at  the  point  where  Georgia  and  Alabama  corner,  and 
run  east  as  far  as  may  be  necessary  to  establish  the  true  line.  It 
may  be  that  this  provision  took  away  the  virtue  of  the  Act,  but 
being  unfitmiliar  with  the  geographical  situation  at  that  point  X 
can  not  express  an  accurate  opinion. 

The  State  of  Georgia,  through  its  Governor,  on  July  7,  1893^ 
to  wit  Governor  Northen,  appointed  three  commissioners  to 
act  upon  the  part  of  this  State,  the  commissioners  named  being 
S.  W.  Hale,  J.  T.  Lumpkin  and  J.  J.  Johnson,  all  of  Dade 
county.  I  have  never  been  advised  whether  the  State  of  Ten- 
nessee ever  appointed  commissioners  in  pursuance  of  the  Act  of 
the  Legislature  of  that  State ;  it  is  true,  however,  that  they  never 
came  together  for  the  purpose  of  running  the  line  as  was  appar- 
ently intended  by  the  passage  of  those  Acts. 

It  having  been  clearly  shown  that  the  35^  of  north  latitude 
was  the  true  line,  and  that  the  effort  was  made  to  establish  that 
line,  it  seems  clear  that  the  line  should  be  located  upon  that 
parallel.  I  have  consulted  a  large  number  of  maps,  and  in  nearly 
all  of  them  the  35th  parallel  runs  plumb  with  the  north  border 
of  our  State.  The  only  exception  being  a  few  maps  I  examined 
which  were  published  in  the  State  of  Tennessee,  and  from  those 
maps  it  is  very  apparent  that  the  line,  in  approaching  Marion 
and  Hamilton  counties,  Tennessee,  makes  a  considerable  dip,  so 
that  Georgia,  at  that  point,  appears  really  to  have  lost  a  portion 
of  her  territory.  Whether  this  was  occasioned  by  the  original 
line  being  effaced,  or  otherwise,  cannot  be  said,  yet  it  is  apparent, 
both  from  the  Acts  of  Georgia  and  of  Tennessee,  that  whereas, 
there  may  not  be  doubt  as  to  the  other  parts  of  the  line  between 
the  two  States,  at  this  identical  point  there  seems  to  be  grave 
and  serious  doubt  as  to  the  location  of  the  line  and  of  the  35^  of 
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north  latitude^  and  it  i9>  very  probable,  indeed,  that  this  legisla- 
tive enactment  upon  the  part  of  the  State  of  Tennessee  could  be 
used  as  the  means  of  bringing  about  an  investigation  into  that 
question.  However,  whether  that  would  remove  the  bar  which 
would  exist  against  Georgia,  because  of  long  silence  and  acquies- 
cence in  the  line  run,  is  a  serious  question,  and  I  am  convinced, 
in  my  own  mind,  that  if  Tennessee  stood  squarely  upon  her  rights 
and  claimed  the  territory  as  it  exists,  she  would  be  sustained. 
My  reason  for  this  assertion  is  because  of  the  authorities  which 
are  hereinafter  given  to  sustain  the  contention  which  I  have  set 
up  in  this  paper. 

This  brings  us  now  to  the  discussion  of  the  legal  questions  in- 
volved in  this  matter.  As  stated,  in  the  beginning  o(  this  inves- 
tigation, I  expected  different  results.  I  was  led  to  this  belief  by 
a  very  brief  examination  and  by  conversation  with  others  who 
had,  to  some  extent,  investigated  the  question  at  issue.  In  fact, 
the  State  of  Georgia  has  very  recently  caused  an  investigation  to 
be  made  into  this  question  by  one  of  her  State  officers.  The  re- 
port from  that  officer  to  the  Executive  was  based  upon  the  theory 
that  there  had  been  no  clearly  marked  or  defined  line  upon  the 
surface  of  the  earth.  I  wish,  in  my  investigation,  that  I  had 
found  this  to  be  true,  because  the  result  might  have  been  different, 
by  reason  of  recent  legislation  in  the  different  States ;  if  so,  that 
would  naturally  have  brought  generally  under  discussion  the 
statutes  of  limitation  and  estoppel,  and  the  consequent  effect  of 
such  legal  principles,  because  of  the  recent  statute  of  our  border 
sister  State,  Tennessee.  I  conceive,  however,  that  a  general  dis- 
cussion of  those  legal  principles,  that  of  limitation  and  estoppel, 
would  now  be  out  of  place,  as  I  think  it  clearly  proven  that  this 
State  and  the  State  of  Tennessee  have,  beyond  question,  entered 
into  a  compact  and  convention  as  to  the  linfi  which  was  run  and 
marked  out  on  the  surface  of  the  earth  in  1818.  From  that  time 
until  the  present  it  has  been  acquiesced  in.  This  line  is  estab- 
lished by  the  acts  and  resolutions  of  both  States,  by  adoption  of 
surveys  made  at  the  instance  of  the  States,  by  notorious  marks  as 
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to  the  beginDiDg  point  of  the  line  so  rua^  and  by  tracings  and 
marks  upon  the  surface  of  the  earth.  This  marking  and  tracing 
of  a  decided  line  bears  the  stamp  of  approval  which  binds^  in  my 
humble  judgment,  the  sovereignty  of  both  States  at  issue.  This 
being  true,  what  is  the  legal  effect  of  such  a  compact  and  agree- 
ment on  a  clearly  defined  boundary  ? 

The  Supreme  Court  of  the  United  States,  where  is  vested  the 
exclusive  and  original  jurisdiction  of  similar  questions,  in  several 
adjudicated  cases  to  which  reference  is  herein  had,  lays  down  the 
broad  principle,  as  stated  in  the  fifth  head-note  to  the  decision 
of  that  court  in  the  case  of  the  State  of  Virginia  ns.  the  State  of 
Tennessee,  148  U.  S.,  p.  503,  as  follows:  "A boundary  line  be- 
tween States  which  has  been  run  out,  located  and  marked  upon 
the  earth  and  afterwards  recognized  and  acquiesced  in  by  them 
for  a  long  course  of  years,  is  conclusive  even  if  it  be  ascertained 
that  it  varies  somewhat  from  the  courses  given  in  the  original 
grant/' 

In  this  case  (which  is  preceded  in  point  of  time  by  others  of 
similar  character  determined  in  that  court),  the  old  royal  grants 
were  taken  as  the  source  from  which  the  right  was  claimed.  By 
legislative  enactment  of  both  States  a  joint  commission  was  cre- 
ated to  ascertain,  locate  and  clearly  define  the  boundary  line  be- 
tween them.  This  was  done  and  the  report  of  the  commisfiion 
was  adopted  by  both  States  through  their  General  Assemblies, 
and  the  Supreme  Court  of  the  United  States  says  that  this  should 
be  conclusive  and  final  where  it  has  been  acquiesced  in  for  a 
long  number  of  years. 

The  question  was  there  raised  by  the  State  of  Virginia  that 
the  two  States  had  no  authority  to  make  any  such  compact  and 
agreement,  that  it  was  violative  of  the  Federal  Constitution, 
which  says :  **  No  State  shall,  without  the  consent  of  Congress, 
enter  into  any  agreement  or  compact  with  an- 
other State,''  etc.;  and  it  was  asserted  that  Congress  had  not 
given  its  consent  to  such  compact  and  agreement  between  the 
two  litigant  States.     In  answer  to  this  contention  the  Supreme 
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Court  saySy  the  consent  of  Congress  could  not  have  preceded  the 
execution  of  the  compact,  for  until  the  line  was  run  it  could  not 
be  known  where  it  would  lie  and  whether  or  not  it  would  receive 
the  approval  of  the  States.  The  approval  of  Congress  of  the 
compact  entered  into  between  the  States  upon  their  ratification 
of  the  action  of  their  commissioners  is  fairly  implied  from  its 
subsequent  legislation  and  proceedings.  The  line  established  was 
treated  by  that  body,  that  is  Congress,  as  the  true  boundary  be- 
tween the  States  in  the  assignment  of  territory  north  of  it  as  a 
portion  of  districts  set  apart  for  judicial  and  revenue  purposes  in 
Virginia,  and  is  included  in  territory  in  which  federal  elections 
were  to  be  held  and  for  which  appointments  were  to  be  made  by 
federal  authority  in  that  State.  The  same  was  true  on  the  south 
of  the  line  for  the  State  of  Tennessee.  The  line  thus  laid  out, 
marked  and  run,  must,  therefore,  take  efiect  not  as  an  alienation 
of  territory,  but  as  a  definition  of  a  true  and  ancient  boundary, 
and  this  is  true  even  if  there  has  been  a  mistake,  fraud  not  inter- 
vening, and  varies  from  the  original  grants. 

This  decision  appears  to  me  to  fully  cover  the  case  of  Georgia 
and  Tennessee,  if  the  act  of  the  Georgia  Legislature  in  order- 
ing the  maps  and  surveys  made  in  the  year  1818  certified  to  and 
filed  in  the  Surveyor-General's  office,  which  has  heretofore  been 
mentioned,  is  to  be  taken  as  her  assent  to  the  boundary  line  so 
run.  It  is  certainly  a  fair  interpretation  of  that  resolution  to 
say  that  such  was  its  true  meaning  and  intendment.  It  can 
readily  be  seen  from  this  ruling  by  the  highest  tribunal  in  our 
land  that  Virginia  (who,  by  the  way,  had  given  more  territory 
to  the  Federal  Government  than  any  other  State  in  the  Union) 
had  lost  her  cause  in  the  Federal  Court  and  must  abide  the  line 
run  under  the  compact  with  her  sister  State.  Is  not  Georgia 
likewise  bound? 

Several  authorities  are  cited,  some  of  which  will  herein  be 
noted.  The  court  quotes  with  approval  the  following  from 
Vattel  on  the  Law  of  Nations,  Book  2,  Chapter  11,  section 
149  :     "  The  tranquillity  of  the  people,  the  safety  of  the  State, 
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the  happiness  of  the  human  race,  do  not  allow  that  the  posse^- 
sionSy  empire  and  other  rights  of  nations  should  remain  anoer^ 
tain,  subject  to  dispute  and  ever  ready  to  occasion  bloody  wars. 
Between  nations,  therefore,  it  becomes  necessary  to  admit  pre- 
scription founded  on  length  of  time  as  a  valid  and  incontestable 
title."  The  court  also  quotes  with  approval  the  following  from 
Wheaton's  International  Law  (Part  2d,  Chapter  4,  section  164): 
**The  writers  on  natural  law  have  questioned  how  far  that 
peculiar  species  of  presumption,  arising  from  the  lapse  of  time, 
which  is  called  prescription,  is  justly  applicable  as  between 
nation  and  nation ;  but  the  constant  and  approved  practice  of 
nations  shows,  that  by  whatever  name  it  be  called,  the  uninter- 
rupted possession  of  territory  or  other  property  for  a  certain 
length  of  time  excludes  the  claim  of  every  other  in  the  same 
manner  as,  by  the  law  of  nature  and  the  municipal  code  of 
every  civilized  nation,  a  similar  possession  by  an  individual  ex- 
cludes the  claim  of  every  other  person  to  the  article  of  property 
in  question/'  The  court  says  further  in  this  decision  that  there 
are  also  ''  moral  considerations  which  should  prevent  any  dis- 
turbance of  long  recognized  boundary  lines;  considerations 
springing  from  regard  to  the  natural  sentiments  and  affections 
which  grow  up  for  places  on  which  persons  have  long  resided  ; 
the  attachments  to  country,  to  home,  and  to  family,  on  which 
is  based  all  that  is  dearest  and  most  valuable  in  life." 

In  the  case  of  the  State  of  Indiana  vs.  The  State  of  Kentucky, 
in  136  U.  8.  479,  the  court  says  :  "That  it  is  a  principle  of 
public  law,  universally  recognized,  that  long  acquiescence  in  the 
possession  of  territory,  and  in  the  exercise  of  dominion  and  sov- 
ereignty over  it,  is  conclusive  of  the  nation's  title  and  rightful 
authority.'^  In  this  case  it  appears  that  there  had  been  no 
compact  or  agreement  between  the  States,  both  having  derived 
their  original  grants  from  the  Government  of  the  United  States 
from  territory  obtained  by  the  cession  from  the  State  of  Vir- 
ginia. Indiana  contended  that  a  certain  island  in  the  Ohio 
River  was  a  part  of  the  territory  of  that  State.      The  contrary 
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was  contended  by  the  State  of  Kentucky.  From  the  report  it 
wonld  appear  that  Kentucky  had  exercised  jurisdiction  over  the 
island  for  a  long  number  of  years,  and  the  State  of  Indiana  had 
not  contested  her  right  to  do  so ;  and  it  would  appear  even 
from  this  case,  where  there  had  been  no  compact  and  agreement 
between  the  States,  that  where  a  certain  line  was  presumed  to 
exist,  and  the  State  had  exercised  right  of  authority  and  juris- 
diction over  it  for  a  long  number  of  years,  the  Supreme  Court 
did  not,  nor  would  any  court,  I  apprehend,  disrupt  the  status  of 
affairs  and  bring  about  a  long  train  of  litigation,  turmoil  and 
strife.  The  case  of  Penn  vs.  Lord  Baltimore,  Ist  Vesey,  Sen. 
444-448,  is  also  in  point,  as  is  the  case  of  Burgess  Poole  et  aL 
V8,  The  Jjessee  of  John  Fleeger  et  al.,  11  Peters,  185.  In  this 
latter  case  the  court  says :  "  It  is  a  part  of  the  general  right  of 
sovereignty  belonging  to  independent  nations  to  establish  and 
fix  disputed  boundaries  between  their  respective  limits;  and  the 
boundaries  so  established  and  fixed  by  compact  between  nations 
become  conclusive  upon  all  the  .States  and  citizens  thereof,  and 
bind  their  rights ;  and  are  to  be  treated,  to  all  intents  and  pur- 
poses, as  the  real  boundaries.  This  right  is  expressly  recognized 
to  exist  in  the  States  of  the  Union  by  the  Constitution  of  the 
United  States ;  and  is  guarded  in  its  exercise  by  a  single  limita- 
tion or  restriction  only,  requiring  the  consent  of  Congress. '^  As 
to  this  latter  clause,  that  requiring  the  assent  of  Congreas  to  a 
compact  between  States,  the  quotations  from  the  case  of  Vir- 
ginia v8.  Tennessee,  hereinbefore  quoted,  would  seem  to  indicate 
that  Congress  has,  by  its  Acts,  given  its  implied  assent  to  the 
compact  between  Georgia  and  Tennessee  as  to  their  boundary 
line.  In  this  case  it  is  further  held  that,  *'  Between  nations  there 
is  no  specific  period  during  which  possession  of  disputed  terri- 
tory must  have  remained  with  one  of  them,  to  constitute  a  title 
by  prescription  ;  because  as  between  such  claimants  there  is  no 
supreme  power  to  dictate  to  them  a  positive  rule  of  action.  But 
the  principle  applicable  to  such  a  case,  which  is  derived  from 
the  law  of  nations,  is,  that  possession  must  have  endured   long 
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enough  to  evince  a  distinct  acquiescence  on  the  ps^rt  of  the  ad- 
verse claimant  in  the  rightfulness  of  the  possession,  and  what 
length  of  possession  is  necessary  for  that  purpose  must,  of  coarse, 
depend  upon  the  peculiar  circumstances  of  each  case.  To  give 
to  possession  such  an  effect  it  is  requisite  also  that  it  should  have 
been  held  with  the  knowledge  of  the  adverse  claimant ;  for  the 
fact  of  possession  operates  against  the  party  which  seeks  to  dis- 
turb it  as  presumptive  evidence  of  abandonment,  and  it  furnishes 
to  the  party  holding  it  proof  of  the  same  description,  and  of 
equal  force,  in  favor  of  the  existence  of  the  right."  This  decision 
in  another  place  states  as  follows:  "  While  the  compact  ceded 
to  Tennessee  the  jurisdiction  up  to  Walker's  line,  it  cedes  to 
Kentucky  all  the  unappropriated  lands  north  of  the  latitude  of 
36^  30'  north.  It  thus  admits,  what  is  in  truth  undeniable,  that 
the  true  and  legitimate  boundary  of  North  Carolina  is  in  that 
parallel  of  latitude,  and  this  is  also  declared  in  the  charter  of 
Charles  the  Second  aud  in  the  Constitution  of  North  Carolina 
to  be  its  true  and  original  boundary.'' 

There  could  be  no  more  conclusive  principles  of  law  than  those 
announced  in  the  foregoing  decisions  and  authorities.  Under 
such  positive  and  distinctive  rulings  of  the  high  court,  whereio 
such  matters  are  cognizable  and  can  alone  be  determined,  what 
legal  claim  would  the  State  of  Georgia  have  to  reopen  her 
boundary  question  ?  I  apprehend  that  time  would  bar  any  such 
right ;  her  repeated  legislative  enactments  would  likewise  rise 
as  an  effectual  barrier,  and  the  line  of  1818,  clearly  marked,  de- 
fined and  agreed  upon,  would,  with  the  undoubted  possession  of 
Tennessee,  certainly  estop  her  from  forever  advancing  her  out- 
posts north  V)f  the  35°  of  north  latitude,  and,  if  she  was  so  un- 
ibrtunate  as  to  have  this  line  so  run  as  to  lie  south  of  that  lati- 
tude, then  Tennessee,  as  usual  was  the  gainer.  In  any  event,  if 
this  crude  presentation  of  the  facts  and  the  law  shall,  to  any  ex- 
tent, be  the  means  of  bringing  about  a  final  settlement  or  aban- 
donment of  the  issues,  then  this  paper,  while  not  intended  as  a 
literary  production,  its    kernel  being  facts   and  not  figures  of 
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-speech  or  rhetorical  display,  will  not  have  been  written  without 
good  purpose.     In  the  meantime,  as  Georgia  does  not  need  this 

:additional  territory,  we  can  do  without  it.  As  it  apparently  does 

>iiot  belong  to  us,  we  will  have  to  do  without  it,  and  the  old  35^ 
of  north  latitude,  which  has  brought  about  so  much  of  toil  and  of 
strife,  will  still  continue  as  the  line  of  demarcation  for  our 
northern  frontier  su  long  as  the  stars,  from  whose  twinkling 
lights  it  was  located,  shall  continue  to  shine  and  twinkle  and 
run  their  courses  in  the  order   of  nature   and   subservient   to 

/nature's  laws,  and  guided  by  the  uoerriug  hand  of  nature's  6od» 
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APPENDIX  B. 


REPORT  OF  THE  TREASURER. 


Z,  D,  Harrison f  Treasurer, 

In  cuicount  with  Oeorgia  Bar  Association. 

To  cash  balance  from  last  report $  74S  52 

Dues  collected  since  la^t  report 075  00 

By  Vouchers  No.    1 — Warm  Springs  Hotel 

**        No.    2~ Augusta  Chronicle 

"        No.    3— Enquirer  Sun 

"        No.    4 — Morning  News 

"       No.   5— Telegraph  Pub.  Co 

*'        No.   6— W.  M.  Gerdine 

No.    7— Franklin  Printing  A  Pub.  Co... 
•*       No.    8  -  Franklin  Printing  A  Pub.  Co. . . 

No.    9— J.  W.  Burke  Co 

No.  10— O.  A.  Park,  Secretary 

•*        No.  11— Z.  I).  Harrison,  Treasurer 

Exchange  on  checks  and  drafts 

Balance 


$      7  00* 

200- 

2  40 

200 

1  00 

35  00 

416  69 

14  45 

18  25 

200  GO 

100  00 

I  95 

922  58 

$1,723  52    $1,723  52 

Examined  and  approved  by  Executive  Committee,  July  3,  1902. 

Alexandbr  R.  Lawton,  Chairman. 
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APPENDIX  C. 


THE  HISTORY,  OBJECTS  AXD  AOHIEVEMEXTS  OF  THE 
6E0EGIA  BAR  ASSOCIATION. 


PAPEK  BY 

WALTER  B.  HILL,  LL.D., 

CHANCELLOB  OF  THE  UMYBB8ITY  OF  GBOBOIA. 


The  Executive  Committee  ihas  requested  me  to  prepare  a  paper 
OD  the  history,  ofejects  and  ocfhievements  of  the  Georgia  Bar  Asso- 
ciation. 

As  to  its  histjory,  may  I  not  ask,  in  Biblical  language,  are  not  its 
acts  and  doings  ^'-written  in  -the  chronicles''  of  'flie  secretary?  The 
only  fact  outside  the  record  which  I  am  able  to  supply  by  parol 
testimony  relates  to  the  first  •consultation  which  led  to  the  call  men- 
tioned in  the  minutes  of  the  firsfc  meeting.  It  is  stated  in  the  min- 
utes of  August  1,  1883,  that  "pursuant  to  a  call  addressed  to  the 
members  of  the  American  Bar  Association,,  resident  in  Georgia,  by 
Col.  L.  N.  Whittle,  vice-presideait  of  the  Association  for  this  State," 
certain  memibers  of  t!h!at  organization,  with  others  inviteld  by  them, 
assemWed  in  Atlanta. 

This  call  -was  the  result  of  an  informal  conference  held  at  Macon, 
Georgia,  during  the  early  part  of  1883,  in  the  chamt>eirs  of  Hon. 
ThoHBas  J.  Simmons,  then  Judge  of  the  Superior  Courts  of  the 
Macon  Circuit 

Gen.  A.  R.  Lafwton  'had  come  to  Malcon  from  Savannah  for  the 
purpose  of  arguing  a  motion  for  a  new  trial  in  some  case  against 
the  Central  Railroad  and  Banking  Company  of  Georgia.  He  was 
one  of  the  prime  movers  in  the  oi^ganizaltion  of  the  American  Bar 
Association,  and  his  belief  in'  the  utility  of  State  Bar  Associations 
led  him  to  suggest  at  that  time  to  various  members  of  the  Macon 
bar  who  were  ptt-eaent,  the  formation  of  an  Association  in  Georgia. 
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It  was  at  that  meeting  determined  to  request  Colonel  Whittle  to 
issue  the  call  mentioned  in  the  minutes  of  the  first  meeWng. 

OBJECTS  OF  THE  ASSOCIATION. 

It  may  be.  stated  generally  that  the  object  of  the  Associetion  is 
io  organize  the  influence  of  the  bar  in  its  pvhlic  relations.  Outside 
of  the  service  that  a  lawyer  renders  to  his  individiial  clienit,  it  is 
recognized  that  the  bar  sustains  public  relations  to  the  people  of  the 
whole  Sta'te.  It  discharges  an  indispensaible  f  uniction  in*  the  admin- 
istration of  justice;  it  holds  in  trust  a  mighty  influence  on  public 
opinion ;  and  it  is  one  of  the  securities  of  pabKc  liberty. 

Before  taking  up  in  any  detail  the  efiforts  of  tie  Association  to 
accomplish  tlie  purpose  for  which  it  was  formed,  it  affords  geniane 
pleasure  to  be  able  to  say  that  in  its  activities  the  Bar  Aseociation 
has  had  excloisive  reference, to  these  public  relations.  It  -would  not 
have  been  illegitimate  if  the  organized  bar,  like  other  associations 
of  business  men,  had  paid  a^btention  to  private  interests.  It  would 
not  have  been  illegitimate  to  take  up  the  question  of  the  fee  bill  or 
to  urge  the  right  of  tHe  bar  to  compensation  for  some  services  which 
they  now  render  to  the  public  without  it.  But  it  is  a  salient  and 
gratifying  fact,  that  no  private  or  pecuniary  interests  of  the  legal 
profession  have  ever  received  any  attention  at  any  one  of  the 
eighteen  annual  meetings  of  this  body.  Altruism,  not  tJie  promo- 
tion of  selfish  aims,  has  been  the  inspiratioa  of  the  Association 
throughout  its  entire  history. 

THE  CHARTER. 

The  Association  is  entitled  to  be  judged  by  its  objects  as  declared 
in  its  cliarter  and  constitution.  Tlie  language  of  the  charter  is  'Its 
object  is  to  advance  the  science  of  jurisprudence;  promoite  the  ad- 
ministration of  justice  throughout  the  State;  uphold  the  honor  of 
the  profession  of  law;  and  establish  cordial  intercourse  among  the 
members  of  the  Bar  of  Georgia."  These  objects  are  carried  out 
through  the  organized  work  of  the  Association,  upon  the  suggestion 
and  report  of  various  committees,  whose  purposes  are  defined  in 
the  by-law^,  and  are  sufficiently  indicated  in  the  names  of  the  com- 
mittees, as  follows: 
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Committees  on  JuTisprudence  and  Law  Eefonn ;  on  Judicial  Ad- 
ministmtion  and  Remedial  Procedure ;  on  Legal  Education  and 
Admission  to  the  Bar;  on  Grievances;  on  Memorials;  on  Federal 
Legislation;  on  Inter^ate  Law;  on  Legal  Ethics;  on  Legislation; 
and  an  Executive  Committee,  which  prepares  the  annual  program. 

THE  UNIFORM  PROCEDURE  ACT. 

Judge  Andrew  J.  Cobh,  in  a  report  submitted  in  1896  (13  Eep., 
p.  256),  says: 

"The  Uniform  Procedure  Act  had  its  origin  in  the  Association, 
and  it  is  being  perfected  from  time  to  time  by  such  amendmem'ts  as 
experience  suggests.'^ 

At  the  first  annual  meeting  (Ist  Rep.,  p.  29)  this  subject  was 
taken  up.  The  Committee  on  Judicial  Adtoini-stration  and  Reme- 
dial Procedure  recommended  the  adoption  of  a  system  of  pleading 
known  as  the  Code  of  Proycedoire,  w^ich  is  in  principle  substantially 
the  same  as  the  L^niform  Procedure  Act. 

It  mtiy  be  well  to  recall  the  state  of  the  law  as  it  existed  at  that 
time.  Legal  and  equitable  pleading  had  been  partially  merged; 
at  least  to  the  extent  that  an  equi'table  defense  miglA  be  interposed 
in  an  action  at  law,  and  it  was  no  longer  necessary  to  resort  to  the 
court  of  equity  to  enjoin  a  proceeding  at  law  as  means  of  setting- 
up  a  defense.  The  tribunals  which  admiinistered  the  principles  cf 
law  and  equity  were  the  same — the  same  judges  and  the  same  juries. 

If,  however,  a  suitor  filed  a  bill  in  equity  when  he  had  adequate 
remedy  at  law,  he  might  be  met  by  a  demurrer  on  that  ground 
alone.  If  the  decision  on  the  demurrer  was  adverse  to  him,  his 
case  was  dismissed  and  he  must  nee'de  su'bmit  to  the  delay  of  a  re- 
view by  the  Supreme  Court  on  tlie  question  of  proper  forum.  If 
the  decision  was  in  his  favor,  he  would  have  lost  the  time  required 
to  settle  merely  the  preliminary  question  w^iether  his  paper  should 
have  been  addressed  to  the  Judge  of  tlie  Superior  Court  as  Chancel- 
lor, or  to  the  Superior  Court.  If  the  decision  was  against  him,  he 
might  set  up  substantially  the  same  allegations  in  a  petition  at 
law,  with  a  change  in  form  of  beginning  and  end  6f  the  document, 
«nd  might  thus  proceed  after  so  much  lot^s  of  time. 


Digitized  by 


Google 


122  19    GEORGIA    BAR   ASSOCIATION. 

If  the  decision  was  in  the  suitor's  favor,  the  ^demurrer  might  re- 
main a  part  of  the  record  while  the  case  proceeded  to  final  deter- 
mination, hvtt  even  after  final  judgment,  if  it  should  be  held  tiiat 
the  suitor  was  not  in  the  proper  forum,  the  whole  case  might  go 
out  of  court. 

In  those  States  where  the  Legislature  had  provided  separate  tri- 
bunals at  law  and  in  chancery,  this  question  of  proper  forum 
might  reasonaibly  be  treated  as  important;  but  after  the  merger  of 
forums,  as  above  stated,  it  was  a  mere  fiction  to  dismiss  the  suitor 
from  one  court  and  send  him  to  anoitheT  court  when  in  point  of 
fact  both  courts  Avere  the  same. 

At  the  second  annual  meeting  the  committee  was  instructed  to 
prepare  a  draft  of  a  Procedure  Aot,  and  said  draft  was  presented 
at  file  third  annual  meeting  (3d  Rep.,  p.  197  et  seq.).  This  report 
contains  the  substance  of  the  Uniform  Procedure  Act  as  subse- 
quently adopted. 

Without  depreciating  the  services  of  the  members  of  the  bar  out- 
side of  the  Association  who  laibored  for  this  reform,  Judge  Cobb's 
statement  aibove  quoted  is  amply  sustained  by  the  facts. 

It  is  prdbable  that  we  have  not  yet  fully  realized  the  -benefit  of 
this  reform.  Every  new  system  passes  through  the  ordeal  of  pre- 
liminary construction;  but  while  we  have  not  yd  adopted  in  solido 
the  Code  of  Procedure  as  it  has  heen  enacted  in  many  of  the  so- 
called  Code  States,  our  system  is  so  nearly  similar  to  their  that, 
on  questions  of  procedure  and  practice,  we  have  the  benefit  of  the 
labors  of  courts  all  over  the  country  who  are  engaged  in  rendering 
legal  procedure  simple,  certain,  and  rational.  "The  substance  of 
right  is  more  important  than  the  science  of  statement." 

LEGAL  EDUCATION  AND  ADMISSION  TO  THE  BAR. 

The  Association  took  up  this  subject  at  its  firgt  meeting.  This 
is  not  siirpriiting  when  we  recall  the  extremely  unsatisfactory  con- 
dition of  the  law  at  that  time  regulating  admission  to  the  bar. 

It  is  propofied  to  give  here  a  condensed  history  of  the  action  of 
the  Association  on  this  subject  during  the  entire  period  of  its  his- 
tory. The  reason  why  this  topic  is  treated  at  length  is  that  a  satis- 
factory solution  hiis  not  yet  been  reached,  and  it  is  bdie\-ed  that  a 
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iistory  of  tho  'discussion  may  prove  of  value  in  the  further  discus- 
sion. 

The  condition  existing  in  1884,  when  the  subject  was  first  taken 
up,  is  thiiB  descri'bed  in  the  report  of  an  able  committee,  submitted 
by  Hon.  Joseph  B.  Gumming   as  chairman  (1st  Rep.,  p.  36) : 

"The  committee  beg  leave  to  report  that,  in  their  opinion,  the 
existing  provisions  of  the  law  of  Georgia  on  the  subject  of  admis- 
rsion  to  the  bar  are,  as  administered,  a  mere  form,  establishing  a 
purely  imaginary  line  between  the  laity  and  the  so-called  ^learned 
in  the  law.^  Under  the  practical  workings  of  these  provisionfi  of 
•our  law,  the  applicant  can  be  admitted  to  practice  in  the  courts  of 
Law  and  Equity  without  poss^^g  the  slightest  legal  knowledge. 
Apart  from  the  stimulus  of  pride  and  the  natural  shrinking  from 
a  public  exposure  of  gross  ignorance,  there  is  nothing  to  induce  a 
•  candidate  to  qualify  himself  to  answer  correctly  the  questions  pro- 
pounded to  him.  His  admission,  accompanied  by  expressions  of 
satisfaction  from  the  members  of  the  Board  of  Examiners,  and  a 
•congratulatory  speech  from  the  ben<?h,  is  just  as  sure  to  follow  a 
complete  failure  as  a  brilliant  success.^' 

The  recommendations  of  this  committee  were  as  follows  (Ist 
Rep.,  p.  37): 

''First.  The  requireonent  of  a  considerable  period  of  study,  say 
'.three  years,  devoted  exclusively  to  the  law,  or  to  law  and  literature. 
This  period  to  be  spent  in  a  lawyer's  office,  or  in  attendance  upon 
law  lectures,  or  both. 

"Second.  A  thorough  and  regular  examination  instead  of  the 
merely  formal  and  perfunctory  one  now  in  vogue,  and  the  attain- 
ment of  a  certain  prescribed  average  of  proficiency  as  a  condition 
precedent  to  admission. 

"Third.  The  appointment  of  a  board  of  four  examiners  for  each 
judicial  circuit,  whose  duty  it  shall  be  to  examine  candidates  at 
stated  periods,  npon  written  question's,  to  which  written  an^wrers 
are  to  be  given.  Such  examiners  to  'be  appointed  by  the  Supreme 
"Court  of  the  State,  and  to  hold  their  posifciaos  dum  bene  se  gessint" 

In  support  of  these  propositions  the  committee  submitted  a 
strong  argument,  and  the  Association  voted,  on  presentation  of  the 
report,  that  a  committee  should  be  appointed  to  frame  a  bill  em- 
bodying the  provisions  of  the  report,  and  submit  IJie  same  at  the 
next  meeting  (1st  Rep.,  p.  51). 
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At  the  second  annual  ineeting,  Mr.  Cuimning  presented  the  bill,, 
entitled  "An  Act  to  regulate  admission  in  the  courts  of  law  and 
equity  in  this  State^^  (2d  Rep.,  p.  18).  The  proposed  period  of 
three  years  was  change'd  to  thirty  months,  and  it  was  further  pro- 
vided that  the  Board  of  Examiners  might  supplement  the  written. 
examination  by  oral  examination  in  their  discretion.  The  bill  pro- 
voked an  animated  discussion.  The  following  extracts  from  the  re- 
marks of  Hon.  Greorge  Dudley  Thomas,  then  professor  in  the  Law 
School  of  the  State  University,  will  be  of  interest,  especially  in. 
view  of  the  questions  still  remaining  unsettled : 

"It  has  been  said  by  the  last  gejitleanaii  who  took  his  seat  (Col 
Billups),  that  the  prescribed  course  of  study  at  the  Law  Sdiool  of 
the  IJniveraity  of  Georgia  is  nine  monlths.  That  is  true,  and  in 
what  I  now  say  I  speak  for  myself,  not  witfh  the  au*thority  of  tte 
trustees  or  other  members  of  the  faculty,  but  I  do  say  that  if  this 
bill  becomes  a  law  of  Georgia,  that  the  curriculum  of  the  Uni- 
versity will  be  raised  to  oonf  orm  to  the  law  expressed  in  that  bill, 
and  will  be  not  less  at  the  Law  School  than  by  another  method  of 
study.  The  reason  why  we  have  to  confine  it  to  nine  months  is  ap- 
parent. One  of  the  'board  of  trustees.  Judge  Hall,  asked  me  at  the 
last  commencement,  if  it  would  not  be  better  for  the  University  if 
the  term  was  extended  by  the  trustees  from  one  year  to  two,  and 
the  answer  I  made  to  him  was  this:  *It  seems  to  me  conclusive,  if 
the  University  of  Georgia  requires  two  years'  study  in  order  to  ob- 
tain a  diploma  and  be  admitted  to  the  *bar,  every  student  in  Geor- 
gia who  desires  to  become  a  lawyer  will  say,  *I  can  study  in  my 
room,  read  BJackstone  two  weeks,  and  be  admitted  in  any  court  in 
the  State  of  Georgia.  Why  should  I  spend  two  laborious  years  at 
a  law  school?'  Over  five  years'  experience  in  teaching  applicants 
for  admission  to  the  bar,  more  than  sevemty  of  whom  I  have  had  the 
pleasure  (because  it  is  a  pleasure)  to  instruct,  leads  me  to  say  that 
no  man  who  has  ever  come  within  the  circle  of  my  acquaintance 
could  fit  himself  for  admission  to  the  bar  in  one  yearns  gtiidy." 

Pending  the  discussion  of  this  bill,  another  bill  by  Mr.  Wash- 
ington Dessau,  was  submitted  to  the  meeting  (2d.  Rep.,  p.  41),  of 
which  the  characteristic  feature  was  as  follows: 

'^Section  4.  Be  it  further  enacted  by  the  authority  aforesaid, 
That  it  is  herefcy  made  the  duty  of  the  Supreme  Court,  and  the 
said  court  is  hereby  authorized  to  appoint  five  lawyers   in  good' 
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standing,  who  shall  constitute  a  Commission  of  Examiners,  whose 
duty  it  shall  Ixj  to  examine  all  applicants  for  admission  to  plead 
and  practice  law  in  this  State,  and  who  shall  report  the  result  of 
such  examination  in  writing,  under  their  signatures,  to  the  Sup- 
reme Court  on  the  first  day  of  the  February  term  of  said  court,  in- 
each  and  every  year.  The  candidates  for  admission,  upon  whom  the- 
said  Commission  of  Examiners  shall  report  favora'bly,  shall,  upon, 
taking  and  subscribin>g  'the  oath  hereinafter  set  out,  be  admitted' 
in  the  said  Supreme  Court  to  plead  and  practice  law  in  all  the- 
courts  of  this  State." 

A  motion  was  made  (2d  Rep.,  p.  44)  to  lay  the  bill  on  the  table,. 
and  a  vote  was  taken  to  test  the  question  whether  the  Association 
was  satisfied  with  the  exi^iting  law.  The  motion  to  lay  on  the  table- 
was  lost,  amd  it  is  s»tated  in  a  suhsequent  report  (vol.  4,  p.  8)  by  the 
secretary,  that  this  motion  was  lost  by  a  vote  of  two  to  one.  Upon 
the  announcement  of  this  result,  General  Lawton  made  a  strong 
speech,  which  is  well  worth  reading  by  any  student  of  this  subject. 
He  began  by  saying  (2d  Bep.,  p.  46)  : 

"I  do  ask  for  a  few  moments.  It  is  a  serious  question  whether 
the  law  is  a  valuable  profe^ion ;  it  seems  to  'be  a  question  here. 
Is  it  valuable  to  the  comimunit}^?  If  it  is,  it  is  wortfh  protecting- 
for  the  benefit  of  that» community.  (Applause.)  Is  it  a  privilege 
to  him  who  is  permitted  to  exercise  its  functions?  If  it  is,  then 
he  should  take  some  li'ttle  pains  to  win  that  privilege."  (Ap- 
plause.) 

In  the  course  of  this  argument  he  antagonized  the  law  permitting- 
the  students  of  law  schools  to  be  admitted  to  the  bar  upon  diploma, 
qujoting  the  action  of  Prof.  Minor  of  the  Law  Deipartment  of  the- 
University  of  Virginia,  who  had  in  that  State  favored  the  exami- 
nation of  the  law  students  by  the  State  board.  At  this  point  Mr. 
George  Dudley  Thomas  again  said  (2  Rep.,  p.  48) : 

"Mr.  President,  I  want  to  say  that  I  am  in  favor,  mj'self,  of  re- 
quiring the  graduates  of  law  schools  to  stand  the  same  examination. 
It  is  a  good  advertisement  for  a  school." 

Both  bills  were  referred  to  a  committee  (2d  Rep.,  p.  55),  and  the* 
committee  (2d.  Rep.,  p.  62)  re^porbed  back  a  bill  whic'h  was  sub- 
stantially that  of  Mr.  Dessau;  but  after  further  discussion  the- 
whole  subject  (2d  Rep.,  p.  70)  was  laid  on  the  table. 
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At  the  third  annual  meeting  the  subject  came  up  on  a  proposition 
which  provided  merely  for  written  examinatioois  under  the  fisting 
law  (3d  Reih,  p.  59),  This  proposition,  which  was  exceedingly 
mild  in  its  nature,  >»ia8  adopted  (3d  Rep.,  p.  61). 

At  the  fourth  annual  meeting  (4th  Hep.,  p.  180)  the  subject  again 
came  up  on  import  of  a  comwiittee  of  Which  Hon.  George  A.  Mercer 
was  chairman.  The  report  recommended  that  a  period  of  one  years 
©tudy  should  be  required,  both  for  .those  who  sought  admiseion  to 
the  bar  -through  a  law  school  or  through  study  in  a  lawyer's  office. 
The  bill  provided  for  a  Board  of  Examiners  and  for  written  exami- 
nations. The  report  of  the  committee  was  received,  and  the  com- 
mittee was  requested  to  conifer  with  the  Judiciary  Committees  of  the 
Senate  and  House,  with  a  view  of  having  embodied  into  a  statute 
such  suggesftionis  and  recommend'ations  as  said  legislative  committee 
might  approve.     (4th  Rep.,  p.  18.) 

At  the  fifth  annual  meeting  ithe  committee  submitted  a  report 
providing  for  written  examinations  to  be  held  by  a  committee  to  be 
appointed  by  the  judge  of  the  superior  court  in  each  circuiit.  An- 
other characteristic  feature  of  ithe  bill  was  as  follows: 

"Satisfactory  evidence  that  he  has  enjoyed  a  preliminary  training 
and  experience  of  at  leaslt  one  year,  within  a  period  of  three  years 
nex:t  preceding  his  admission,  in  some  approved  law  school  or  col- 
lege, or  in  the  office  of  some  practition'er  of  recognized  standing  and 
ability.''    (5th  Rep.,  p.  233.) 

In  preseniting  the  report  Judge  Wm.  M.  Reese  said  : 

"I  think  that  the  limitations  proposed  by  this  statu'te  are  very 
reasonable  ones.  It  is  not  pressing  the  matter  too  far  on  the  poor 
young  men  of  our  country  who  have  to  make  a  living,  and  it  gives 
much  more  time  to  be  ready  for  the  great  work  of  our  lives. '^ 

At  the  sixth  annual  meeting  (Gth  Rep.,  p.  69)  the  committee  re- 
ported that  a  bill  embodying  certain  ch'anges  in  the  law  had  been 
introduced  into  the  Greneral  Assembly. 

At  the  se\^enth  annual  meeting  (7th  Rep.,  p.  86)  the  committ^ 
reported  that  the  bill  had  been  defeated,  and  that  the  committee 
"has  learned  that  the  chief  objection  urged  against  it  was  that  it 
required  the  applicants  to  submit  to  a  written  examination."     The 
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•committee  proposed  a  new  bill,  of  which  the  characteristic  feature 
was  the  requirement  of  examination  hy  examining  boards  or  com- 
mittees, to  be  appointed  by  the  judges  of  the  superior  courts.  These 
would  be  standing  boards  or  committees,  and  not  merely  temporary 
committees  raised  under  the  existing  law  for  an  examination.  (7th 
Rep.,  pp.  87-8.) 

At  this  meeting  (7th  Rep.  19)  the  Committee  on  Legal  Educa- 
tion and  Admission  to  the  Bar  ^was  instructed  "to  lay  before  the 
next  General  Assembly  tlie  several  IJills  which  have  been  oflRered  on 
that  subject  ....  and  that  they  be  requested  to  urge  the  passage 
•of  a  bill  T^-hich  shall  raise  the  standard  of  legal  education  and  ad- 
mission to  the  bar  in  this  State." 

At  the  eighth  annual  meeting  no  action  Avas  taken. 

At  the  ninth  annual  meeting  Hon.  W.  H.  Fleming,  chairman  of 
"the  committee,  reported  that  ""the  field  of  discussion  had  been  gen- 
erally covered  in  previous  reports,  and  that  the  matter  has  been  ex- 
hausted."   (9th  Rep.,  p.  7.) 

At  the  eleventh  annual  meeting  (ll'th  Rep.,  p.  113)  the  com- 
mittee reported,  suggesting  as  a  moderate  change  in  the  existing 
law,  written  examinaitions  to  include  also  the  subject  of  ethics,  and 
also  oral  examination  in  open  court. 

At  the  twelfth  annual  meeting  a  valuable  and  elaborate  report 
was  submitted  by  a  committee,  of  which  Hon.  Henry  R.  Goetchius 
was  chairman.  This  rejx)rt,  however,  did  not* suggest  any  specific 
changes  in  the  law,  and  when  brought  before  the  Association  the 
•only  action  taken  was  "that  the  report  be  printed  and  distributed 
to  the  mem'bers  of  the  General  Assembly,  and  that  the  present  Com- 
mittee on  Legal  Education  be  requested  to  bring  the  matter  to  the 
attention  of  that  body,  and  to  endeavor  to  secure  the  passage  of  the 
best  bill  practicable  and  in  conformity  as  near  as  may  'be  to  the  re- 
peated recommendations  of  the  Association."    (12bh  Rep.,  p  12.) 

At  the  thirteenth  annual  meeting  (13th  Rep.  253)  a  report  was 
submitted  by  Hon.  Andrew  J.  Cobb,  chairman.  This  report  re- 
peated the  Statements  in  the  report  of  the  committee  of  1895,  that 
the  subject  of  legal  education  and  admission  to  the  bar  had  received 
jnore  attention  and  had  been  more  largely  discussed  than  any  other 
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subject  bef or3  the  Associa'tion ;  and  the  committee  added  that  up  to 
that  time  the  agitation  had  been  without  result. 

At  the  fourteenth  annual  meeting  (14th  Bep.,  p.  284)  the  report 
of  the  committee  urged  as  an  amendment  »to  the  existing  law  that 
the  student  be  required  to  spend  at  least  one  year  in  preparing  for 
the  examination. 

At  the  fifteenth  annual  meeting  (15th  Rep.,  pp.  37-8)  Hon.  Jolin 
P.  Koss,  in  the  absence  of  the  chairman  of  the  comimittee,  reported 
to  the  Association  the  action  ©f  the  American  Bar  Association  in 
reference  to  the  lengthening  of  courses  of  instruction  in  law  schools 
and  the  requirement  of  a  general  education!  equivalent,  at  least,  to 
a  high  school  course.  In  presenting  the  report,  and  in  referring  to 
the  Act  of  1897,  Judge  Boss  said : 

"I  wish  to  say  that  we  are  aboait  to  enter  upon  a  new  method  of 
admission  to  the  'bar  in  Georgia  which,  I  think,  if  diligently  carried 
out,  will  inure  to  the  l^enefit  of  the  profession.  Of  course,  it  is  left 
to  the  Supreme  Court  of  our  State  to  tix  the  standard  which  must 
be  attained  after  the  first  of  next  month,  I  believe  it  is,  for  admis- 
sion to  the  bar.  1  think  the  standard  ought  to  be  so  fixed  that  it 
would  requiro  two  years'  study  to  attain  unto  it.  If  that  were  the 
case,  I  would  be  in  favor  m3self  of  a  provision  entbcted  into  law 
that  two  years  must  be  devoted  to  the  study  before  adnussion  to  the 
bar:  and  if  such  an  act  a«  that  were  passed,  if  our  schools  of  law  in 
the  State  should  not  voluntarily  extend  their  course  to  two  years 
(which  I  am  sure  the  one  with  which  I  have  the  'honor  to  be  con- 
neet<»d  would  do*),*thon  I  would  favor  the  enachneiit  of  a  law  that 
in  order  to  obtain  admission  upon  the  diploma  of  those  schools  that 
they  have  a  hvo-years  course.  I  do  not  think  it  would  be  fair  or 
right  to  the  schools  to  com].>el  them  to  have  the  two-years  course  un- 
less the  enactment  should  apply  to  all  students  of  law.  I  will  say 
that  from  my  own  experience,  ithe  better  v,^y  for  the  gfcudent  to  do 
is  to  study  law  systematically  under  the  direct  eye  of  the  instructor 
— better,  if  possible,  in  a  law  school." 

At  the  sixtoenth  annual  meeting  (16th  Bep.,  p.  99)  the  committee 
made  no  report  in  view  of  the  fact  that  a  paper  would  be  presented 
to  the  meeting  by  Hon.  Washington  Dessau,  who  had  in  the  mean- 
time, under  the  amendment  to  the  Act  of  1897,  been  appointed 

■»  Judge  Ross  was  a  member  of  tl  e  faculty  of  the  Law  School  of  Mercer  University. 
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•chairman  of  the  Board  of  Examiners.  This  paper  is  an  admirable 
treatise  on  the  general  subject. 

At  the  seyenteenth  annual  meeting  (17ih  Rep.,  p.  104)  a  report 
signed  by  William  P.  Hill,  chairman,  was  presented,  recommending 
ihat  the  exception  aliowing  graduates  of  law  schools  to  be  licensed 
without  stan<iing  an  examination  be  repealed.  So  far  as  the  index 
to  the  Proceedings  discloses  there  was  no  discussion  on  this  report. 

At  the  eig'hteenth  annual  mocting  (18tih  Rep.,  p.  27)  the  follow- 
ing report  was  presented  by  Hon.  Spencer  R.  Atkinson,  chairman, 
and  was  adopted : 

"Save  only  as  hereinafter  recommended,  your  committee  approves 
the  present  law  of  the  State  regulating  the  subject  of  Legal  Educa- 
tion and  Admission  to  the  Bar. 

"Jt  recorameDds, 

"First.  That  the  provisions  of  the  present  law  which  enjoin  upon 
the  courts  the  duty  of  admitting  to  the  bar  graduaites  of  law  schools 
in  this  State  upon  preseutation  of  their  diplomias  'be  repealed. 

"Second.  That  the  provisions  of  ihe  present  law  be  amended  so 
that  the  superior  courts  of  this  State  shall  he  authorized  to  admit 
to  the  bar  without  further  examination,  npon  proof  of  good  moral 
character  and  presentation  of  their  diplomas,  the  gradnates  of  those 
law  schools,  the  graduates  of  which  have  been  lieretofore  specially 
authorized  to  be  admitted  to  practice  law  upon  presentation  of  their 
diplomas;  provided  such  law  schools  shall  require  a  two-years 
course  under  a  curriculum  ^to  be  approved  by  the  State  Board  of 
Legal  lixaminers.^' 

The  action  of  the  nineteenth  session  is  reported  in  the  present 
volume  and  need  not  be  here  repeated. 

It  is  not  too  much  to  claim  that  the  reform  accomplished  by  the 
Acts  of  3897  and  1808  was  due  principally  to  the  earnest  agita- 
tion which  the  Association  had  carried  on  since  1884;  and  it  is  not 
ioo  much  to  expect  that  the  continued  agitation  will  result  in  rais- 
ing still  higher  the  standard  of  legal  educa^tion.  As  the  subject  is 
still  pending,  it  will  not  be  unprofitable  to  supplement  the  history 
of  the  movement  in  Georgia  by  a  statement  of  experience  elsewhere. 

In  connection  with  the  American  Bar  Association,  and  as  the  out- 
growth of  the  aictivity  of  its  Committee  on  T^egal  Bdncation,  there 
has  been  formed  an  Association  of  American  Law  Schools.    The 
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Association  of  American  Medical  Schools  has  been  accredited  with 
accomplishing  a  great  work  in  raising  the  standard  of  medical  edu- 
cation^ by  fixing  a  definition  of  a  medical  college,  and  in  weeding 
out  un*warthy  institutions  not  coming  up  to  the  definition. 

The  four  requirements  necessary  for  membership  in  the  Associa- 
tion of  Law  Schools  are  as  follows : 

1.  A  't?wo-years  course  (as  a  minimum). 

2.  A  requirement  of  a  "high  school  education. 

3.  Ten  hours  per  week  (as  a  minimum  of  class-room  work). 

4.  A  library  containing  at  least  the  Reports  of  the  State  and  of 
tlie  United  States  Supreme  Court. 

At  the  meeting  of  the  American  Bar  Association  in  1901,  a  report 
on  Legal  Education  and  Admission  to  the  Bar  was  submitted  by  an 
able  committee,  consisting  of  Geo,  M.  Sharp  (eminent  in  legal  edu- 
cation) ;  Henry  Wade  Rogers  (eminent  in  law  authorship) ;  John 
il.  Harlan  (Justice  of  the  Supreme  Court) ;  John  F.  Dillon  (dis- 
tinguished )x>th  as  a  judge  and  practitioner) ;  and  Henry  E.  Davi^. 

This  report  is  replete  with  facts  and  figures  covering  the  present 
state  of  fhe  law  on  this  subject  throughout  the  Union.  The  report 
says  on  the  subject  of  law  schools : 

"The  conviction  has  been  growing  for  years  that  the  place  xo 
study  law  is  in  a  school  of  law.  This  Association  has  again  and 
again  expressed  its  conviction  to  that  effect,  and  its  action  upon  the 
subject  has  made  an  impression  upon  those  intending  to  enter  the 
profession.^* 

The  report  catalogues  the  schools  that  have  a  three-years  eo\XT$e, 
those  that  have  a  two-years  course,  and  those  (only  five  in  number 
in  the  entire  country)  tfcliat  have  a  one-year  course.  On  the  latter 
point  the  committee  said: 

^•The  comnnittee  can  not  but  deplore  greatly  that  any  law  schools 
in  tlie  United  States  still  consent  to  confer  the  degree  of  B.L.  upon 
the  completion  of  a  one-year  course  of  study.  A  degive  so  ob- 
tained can  have  little  value,  and  it  is  strange  that  institutions  will 
grant  degrees  upon  sux?h  easy  conditions.  It  is,  in  the  opinion  of 
the  committee,  an  abuee  of  the  degree-conferring  power  which  col- 
leges have,  and  should  receive  the  condemnation,  not  alone  of  aca- 
demic ]>odies,  but  of  the  profession  and  of  the  public  generally." 
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On  the  subject  of  period  of  stud}-,  the  oommittee  shows  that 
eighteen  States  require  by  law  a  three-years  period  of  study 
(whether  in  a  law  school  or  otherwise)  ;  ele\'en  States  require  a  two- 
}^eairs  course  of  study  in  a  law  school  or  law  office.  A  one-year  course 
of  study  is  nowhere  prescril>ed. 

After  reviewing  all  the  facts  the  committee  says : 

"We  can  not  refrain  from  again  declaring  it  to  be  our  opinion 
that  it  is  far  better  that  some  definite  period  should  'be  established 
in  each  State;  that  the  period  ought  not  to  be  less  than  two  years;, 
and  that  a  period  of  three  years  is  much  to  be  desired." 

On  the  subject  of  admission  to  the  bar  upon  diploma,  the  com- 
mittee says: 

"Your  committee  has  heretofore  expressed  the  opinion  that  it  is 
not  advisable  that  the  diploma  of  law  schools  should  admit  to  ttie 
bar.  .  .  .  It  is  not  in  the  real  interest  of  the  schools,  nor  in  that 
of  their  graduates,  that  they  should  be  invested  with  any  such 
power." 

It  may  not  be  unprofitable  to  summarize  a  few  points  in  the  move- 
ment for  a  higher  standard  of  legal  education  in  Georgia  and  in  the 
country  at  large. 

1.  When  any  period  of  time  has  been  fixed  as  a  requisite  for  the 
study  of  law,  that  period  has  been  made  the  same,  both  for  those 
attending  law  schools  and  those  preparing  otherwise,  for  the  State 
examination.  Thus,  in  the  propositions  hereinbefore  mentioned  as 
submitted  to  the  second,  third,  fourth  and  fourteenth  annual  meet- 
ings, the  period  of  study  suggested  by  the  able  oommLttees  making 
the  reports  was  intended  to  apply  both  to  those  studying  privately 
and  to  law  school  graduates. 

2.  In  all  the  States  that  have  legislated  on  the  subject  of  prescrib- 
ing a  period  of  study,  two  years  is  the  minimum  time  that  has  been 
so  prescribed. 

3.  Representatives  of  law  schools  have  always  stood  ready  to  ad- 
vance their  standard  to  the  highest  point  practicaJble,  recognizing, 
however,  that  their  action  was  necessarily  limited  by  the  condition 
of  the  law  in  regard  to  the  State  examination.  Thus,  alt  Ithe  begin- 
ning of  the  history  above  set  forth,  Mr.  George  Dudley  Thomas,  rep- 
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resenting  the  Ita,^  School  of  the  State  University,  indicated  his 
Teadiness  to  surrender  the  rigUt  of  ifliat  ©chool  to  have  its  diplomas 
.admit  to  the  bar  whenever  a  reform  of  the  law  in  other  directions 
made  this  course  reasonahle. 

The  action  of  the  trustees  of  the  XJniversitj^  in  raising  the  law 
-course  to  a  two-years  course  antedated  the  action  of  the  Association 
■  on  that  subject.  Judge  John  P.  Ross,  expressing  the  conviction  that 
a  two-years  course  of  study  was  necessary,  whether  in  a  law  9cho<^ 
•^r  otherwise,  indicated  his  willingness,  while  a  member  of  the 
faculty  of  !Mercer  University,  to  advance  the  standard  of  that  school 
^  a  nvo-years  course  whenever  the  Legislature  prescribed  sudi 
-course  for  those  coming  to  the  bar  by  the  other  method. 

4.  The  Association  has  committed  itself  by  action  twice  re- 
peated to  the  proposition  that  a  proper  legal  education,  if  sought 
in  a  law  school,  can  not  be  obtained  by  lees  than  a  two-years  course 
of  study. 

Compare  fox  a  moment  the  sitaiation  of  a  student  in  a  law  school 
-vnd  a  student  in  a  lawyer's  office.  I  speak  by  way  of  illustration  of 
irhe  Tiaw  if  chool  of  the  State  University,  because  I  am  familiar  at 
present  with  that  institution  alone.  The  Dean  of  the  Law  School 
Tneets  each  class  two  hours  per  day,  in  the  morning  and  afternoon, 
and  gives  his  entire  time  and  attention  to  the  work  oi  the  school. 
Another  professor  meets  the  classes  the  same  number  of  hours,  and 
gives  almost  his  entire  time  and  attention  to  the  school.  In  addi- 
tion, there  are  four  other  professors  whom  the  students  meet  on 
special  topics.  The  law  school  is  an  integral  part  of  the  Univer- 
sity. An  atmosphere  of  study  surrounds  it.  The  students  have 
the  benefit,  not  only  of  the  University  library,  but  of  a  law  library. 
Moot  courts  are  held;  exercises  in  pleading  are  required;  and  the 
students  are  given  an  opportunity  to  attend  the  sessions  of  the  city 
court,  the  superior  court,  and  the  Federal  court,  at  Athens.  In  ad- 
dition to  the  daily  quiz  in  the  lecture-room,  frequent  written  ex- 
amination? are  held  covering  the  subjects  of  the  course,  which,  by 
the  way,  is  much  broader  than  that  prescribed  by  the  law  of  the  • 
State.  These  numerous  examinations  are  followed  by  a  final  «x- 
.amination.    All  these  surroundings  constitute  an  environment  for 
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study  whicfh  is  as  favorable  as  it  possibly  can  be.  Now,  th^  Asso- 
ciation is  eommiitlteid!  to  the  proposition  that  under  this  ftivorable 
environinen<t  a  two-years  course  of  ^tudy  is  necessary  to  legal  edu- 
cation. 

Compare  a  student  in  a  lawyer's  office.  If  he  is  in  the  office  of 
a  lawyer  wto  is  not  busy,  it  will  at  once  be  admitted  that  his  loca-- 
tion  is  ill-advised.  In  fact,  it  may  be  presumled  thalfc  a  law  student 
would  not  pursue  the  study  of  law  except  under  some  lawyer  who 
is  of  sufficient  standing  at  the  bar  to  be  a  busy  practitioner.  If 
he  is  busy  (and  the  more  eorapetent  he  is  the  busier  he  will  be),  he 
can  give  his  student  only  a  h*nrried  and  occasional  interview  on  the 
subject  of  his  studies.  The  stud^t  in  the  office  is  liaible  to  the  num- 
erous interruptions  of  a  busy  lawyer's  oflSce.  He  has  not  the  class 
inspiration ;  no  atmosphere  of  study  surrounds  him. 

Can  it  be  said  that  if  the  laiw  school  environmjent  requires  two 
years  for  a  legal  education,  the  law  oflSce  methiod  can  possibly  suffice 
with  less  ?  To  ask  the  quesrt;ion  is  to  give  the  ansiwer.  And  yet,  the 
present  law  stipulates  for  no  study  period  whatever  as  prereqoiisite 
to  admission  to  the  bar  through  the  State  examination. 

All  praise  must  be  accorded  to  the  able  Board  of  Examiners,  who 
have  administered  the  law  faithfully  and  efficiently,  and  who,  al- 
though the  examinaitions  can  not  be  made  pubUc,  have,  according  to 
common  understandin'g,  been  gradually  making  them  more  and 
more  adequate  as  tests  of  legal  preparation ;  but  the  great  inequality 
of  the  law  as  between  the  law  school  method  and  the  statutory 
method  was  strikingly  emphasized  by  the  alm.ost  ludicrous  incident 
whLjii  some  time  ago  was  published  in  the  press  of  the  State, 
namely,  that  a  young  man  liad  passed  the  examination  after  thircV 
days'  study.  His  adlmirers  were  sio  unaware  of  the  bearing  of  this 
fact  that  it  was  publi^ed  as  evidence  of  exceptional  fitness  for  the 
bar.  Numerous  instances  are  known  where  the  aipplicant  has  passed 
the  examination  of  the  conmiittec  after  studying  dnrin-g  six  months, 
or  less. 

The  great  value  of  the  lengthened  period  of  time  as  a  prerequisite 
to  admission  to  the  bar  is  not  simply  its  exaction  of  mental  prepar- 
ation, but  the  moral  tost  which  it  imposes. 
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Many  young  mon,  attracted  by  what  appear  to  be  the  reward* 
of  the  profession  and  the  political  distinction  whidi  its  nrembers 
win,  Tuah  to  the  bar  without  being  really  fitted  in  diaracter  or 
capacity  for  the  profession.  Having  been  once  adanitted^  their  pride 
is  enliste<l  and  the  teonptation  is  to  continue  at  all  hazajcds.  The 
pre.<once  of  men  of  this  type  tends  to  lower  the  standards  of  the  pro- 
fession. Xow,  a  time  limit  is  a  moral  test,  a  sifting  process  which 
would  eliminate  from  the  ranks  of  the  aspirants  for  tlie  bar  nwiny 
men  who  are  not  fitted  for  it.  The  prdbability  is  that  if  a  two-year 
period  was  fixed,  ondy  those  who  were  qualified  by  eamesfcnesa  of 
character  and  otherwise,  to  enter  the  profession,  would  persist  in 
their  preparation. 

What  then,  briefly,  are  the  conclusions  to  which  this  review  of 
the  wliole  subject  irresistibly  leads? 

In  my  judgment  (without  assuming  to  bind  by  this  expression  of 
opinion  any  one  but  myself)  they  are  these: 

1.  Requirement  in  all  cases  of  a  two-years  period  of  study. 

2.  Upon  this  being  done,  the  right  to  be  admitted  to  the  bar  on 
diploma  to  be  repealed. 

Adniis.<ion  by  diploma  should  certainly  be  retained  unless  the 
first  change  is  made;  for  legislation  which  affected  tlhe  law  school 
and  left  the  other  method  untouchwl  would  place  the  erajAasis  of 
the  reform  -where  it  is  least  needed. 

The  legislation  embodying  these  conclusions  might  well  prescribe 
specifically  the  terms  of  a  legal  edncation,  both  by  the  law  school 
method  and  the  la-w  office  method;  in  the  former  case  prescribing  at 
least  a  minimum  number  of  hours  for  regular  meetings  of  professors 
and  their  classes,  and  in  the  latter  case  a  minimum  numiber  of  con- 
ferences between  student  and  precoiptor.  The  law  schools  should 
he  those  only  which  are  connected  with  a  chartered  university  or 
college. 

With  legislation  of  this  kind  the  able  Board  of  Examiners  could 
safely  raise  the  standard  of  the  examination.  Since,  however,  it  is 
diflicult  for  any  examination  to  test  the  value  of  a  two-years  period 
of  study,  it  would  no  longer  he  desirable  to  have  the  examination 
occupy  a  single  day.    To  do  this  would  make  it  not  only  an  intellect- 
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iial  test,  but  a  physical  test,  and  in  the  latter  aspect  it  would  be 
unfair  to  some  of  the  applicants.  The  examination  might  be  con- 
4iucted  day  by  day,  the  student  not  knowing  until  the  second  or  third 
xJay  the  questions  then  to  be  propounded. 

LEGAL  ETHICS. 

The  committee  reports  on  this  subject  have  been  received  at 
almost  every  meeting  of  the  x\ssociation.  The  result  has  been  that 
the  subject  has  been  thoroughly  canvassed,  an«d  the  principles  of 
legal  ethics  have  been  very  completely  defined.  A  Code  of  Legal 
Ethics  was  prepared  by  the  committee  at  the  fifth  meeting  (5  Re- 
port, 99),  and  ordered  to  be  printed  and  distribu'ted  to  all  the  mem- 
bers of  the  bar  in  the  State.  Perhaps  the  most  valuable  contribu- 
tion on  this  subject  wa&  Judge  Bleckley's  "Truth  at  the  Bar,"  whidh 
is  fliought  to  'be  the  most  philosophical  statement  of  legal  proced- 
ure extant.  The  Association  ordered  three  thousand  copies  of  this 
address  printed  for  general  distribution. 

The  only  "griefvunce"  that  I  have  to  urge  against  the  Association 
is  its  inactivity  through  the  Committee  on  Grievances.  I^is  com- 
mittee is  intended  to  make  efficient  the  work  of  the  Association  in 
re?ipoct  to  legal  ethics.  The  duties  of  the  committee  are  defined  in 
the  fourth  by-law,  as  follows : 

"A  Committee  on  Grievances,  who  shall  be  charged  with  the  hear- 
ing of  all  complaints  which  may  be  made  in  matters  aifeoting  the 
interost  of  the  hy^s\l  profession,  or  the  professional  conduct  of  any 
member  of  the  bar,  and  the  administration  of  justice,  and  to  report 
the  same  to  the  Association  with  such  recommendations  as  they  may 
deem  advisable;  and  said  committee  shall,  in  l>ehalf  of  the  Associa- 
tion, institute  and  carry  on  such  proceedings  against  such  offenders 
and  to  such  extent  as  the  Association  mav  order,  the  cost  of  such 
proceedings  to  be  paid  by  the  Executive  Committee  out  of  moneys 
subject  to  be  appropriated  by  them." 

There  is  no  either  committee  in  whose  definition  of  duties  there  is 
so  distinct  an  implication  that  the  committee  is  appointed  to  do 
something.  It  is  entrusted  with  large  power,  its  jurisdiction  ex- 
tends not  only  to  members  of  the  Association,  but  to  any  member 
of  the  bar,  and  generally  to  complaints  affecting  the  administration 
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of  justice.  The  committee  is  also  armed  with  the  sinews  of  war^ 
and  is,  in  fact,  the  only  one  to  which  the  by-laws  make  an  appropria- 
tion. 

Now,  it  can  not  be  said  that  there  has  been  no  material  that 
might  have  been  brought  before  this  committee.  It  is  notorious  that, 
during  the  existence  of  the  Association  grand  juries  have  dealt  with 
matters  coming  within  the  scope  above  outlined.  What  has  been 
done  by  similar  committees  in  other  States  is  set  forth  in  the  ad- 
dress of  the  President  of  the  Association  for  the  year  1888,  and  what 
has  been  more  recently  done  has  been  mentioned  in  a  valuable  sum- 
mary of  work  of  the  other  Associations  prepared  by  the  present  sec- 
retary. 

Some  activity  on  the  part  of  the  Association  through  this  com- 
mittee would  do  more  to  establish  the  Association  in  public  confi- 
dence than  any  other  work  it  could  undertake. 

REFORMS  IN  CRIMINAL  LAW. 

Not  all  the  reforms  advocated  by  the  Association  have  been  em- 
bodied in  legislation,  but  it  is  not  among  the  least  worthy  "achieve- 
ments" of  the  Association  that  it  has  attemipted  to  remedy  some  of 
the  most  glaring  defects  in  the  administration  of  criminal  law;  and 
to  that  end  has  done  all  that  the  Association  can  do.  It  Ims  pointed 
out  these  defects  and  appointed  committees  to  urge  the  passage  of 
amendatorj'  laws  upon  the  General  Assembly.  The  suibject  of  mob 
law  has  received  due  attention,  especially  in  Judge  Bleckley  s  ad- 
dress, entitled  "Emotional  Justice,"  and  in  that  of  Judge  Spencer 
K.  Atkinson,  entitled  "Shall  Justice  be  Judicially  Administered?" 

The  Association  has  urged  a  change  in  the  criminal  law  so  as  to 
ptirmit  crini'inal  pleadings  to  be  aanendod,  and  so  as  to  remove  the 
inequality  now  existing  between  the  State  and  the  defendant  in  re- 
gard to  the  challenges  of  jurors.  Tlie  committees  of  the  Association 
have  prepared  bilh  upon  this  subject  and  brought  them  to  the  atten- 
tion of  the  General  Assembly;  and  thus  the  Association  has  thrown 
squarely  on  the  legislature  the  responsibility  for  some  of  those  mis- 
carriages of  justice  which  are  pleaded  as  excuses  for  mob  law. 
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OTHER  MATTERS, 

In  a  single  paragraph  imirt  he  condensed  a  'brief  reference  to  some 
Additional  lines  of  activity  undertaken  by  the  Association.  Through 
the  Committee  on  Interstate  Law  efforts  have  been  made,  and  are 
being  continued,  to  bring  abodt  uniformity  of  our  srt»tetes  with 
those  of  other  States,  relating  to  maitters  of  colnmon  interest,  euoh 
as  the  mode  of  attestation  of  deeds,  etc.  The  work  of  the  Com- 
mittee on  Memorials,  if  prosecuted  continuously  under  the  diredion 
of  the  Executive  Committee,  will  result  in  securing  the  biographies 
and  pictures  of  the  distinguished  latwyers  of  the  past,  the  reputation 
•of  some  of  whom  is  fast  becoming  a  vanishing  tradition.  The  ap- 
pointm^nit  of  a  committee  to  aid  in  securing  relief  for  the  Supreme 
'Court  concerns  an  important  movement  now  in  progress. 

LITERATURE  OF  THE  ASSOCIATION. 

More  important  than  any  single  utility  of  the  Association  has 
been  the  creation  of  a  new  species  of  legal  literature.  No  member 
-of  the  Association  can  fail  to  contemplate  with  pride  the  eighteen 
volumes  of  the  reports  of  its  proceedings.  These  reports  am  most 
highly  esteemed  and  are  greatly  sought  in  other  States.  They  con- 
tain monographs  on  legal  topics,  and  valuable  contributions  to  legal 
histoT}',  to  the  discussion  of  public  questions,  and  <tX)  the  literature 
-of  the  law.  The  Association  has  established  a  library  in  the  State 
liibrary  at  Atlanta,  containing  not  only  its  own  publications,  but 
"those  of  the  American  Bar  Association,  and,  so  far  as  -they  can  be 
procured,  of  the  bar  associations  dt  the  other  States  of  the  Union. 
'These  rich  resources  have  been  made  available  by  means  of  the 
•carefully  compiled  index  prepared  by  the  secretary.  I  trust  that  an 
annual  r^sum^  and  current  index  of  "What  the  Others  are  Doing" 
will  be  a  permanent  feature  of  the  anniial  program. 

CHIEF  VALUE  OF  THE  ASSOCIATION. 

Every  man  is  greater  than  his  achievemenltis.  This  is  well  ex- 
pressed in  Browning's  "Ben  Ezra'^ : 

"Not  on  the  vulgar  mass 
Called  work  must  sentence  pass. 
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Things  done,  that  took  the  eye  and  had  the  price ; 

But  all,  the  world's  coarse  thamb 

And  finger  failed  to  plumb, 
So  passed  in  making  up  the  main  account ; 

All  instincts  immature, 

All  purposes  unsure. 
That  weighed  not  as  his  work,  yet  swelled  the  man's  amount. 

Thoughts  hardly  to  be  packed 

Into  a  narrow  act, 
Fancies  that  broke  through  language  and  escaped : 

All  I  could  never  be, 

All,  men  ignored  in  me. 
This,  I  was  worth  to  Grod,  whose  wheel  the  pitcher  shaped." 

The  'thougUt  so  exquisitely  expressed  in  these  lines  is  as  true- 
of  the  corporatje  'being  as  of  the  individual;  and  30,  in  conclusion,  I 
would  specify  as  the  cJhief  significan'ce  of  the  Association  ttie  fact 
of  its  existence,  its  vitality,  its  purposes  and  its  influence. 

It  counts  for  much  that  the  members  of  the  bar  do  not  look  upon 
their  profession  merely  as  a  bread-winning  x>ccupation,  content  to 
cry  ^^grea/t  is  Diana  of  the  Ephesians,  for  by  this  craft  we  have  our 
living."  It  counts  for  much  that  they  turn  aside  each  year  from 
the  current  of  their  busy  affairs  to  attend  Utie  annual  meetiiigs;  it 
counts  for  much  that  they  lalx)r  with  painstaking  caxe  upon  ithe 
papers  and  reports  which  they  bring  before  their  brefthren,  thus 
expending  unselfishly  their  time,  which  is  the  "lawyer's  capital''; 
it  counts  for  much  thalt  in  this  way  !they  make  acknV>wledgment  of 
the  public  relations  of  the  profession.  By  his  services  as  a  mem- 
ber of  the  Association,  each  one  is  endeavoring  to  pay  his  debt  to 
his  profession,  and  by  their  corpora'te  and  aggr^ate  labors,  the 
Association  is  endeavoring  to  discharge  its  debt  to  ftie  public  for 
the  large  powers  which  are  conferred  upon  it,  a.nd  for  that  con- 
tinued vote  of  confidence  which  the  public  ^be^ows  upon  the  pro- 
fession by  enitrusting  to  its  keeping  not  only  the  most  important 
private  interests,  but  the  weightiest  public  concerns. 
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PRKPARBD  BY 

Z.  D.   HARBISON. 


(A) 
JUDGE  0.  O.  SMITH. 

Christopher  Columbus  Smith  was  born  in  Telfair  county, 
Georgia,  on  the  31st  day  of  July,  1861.  His  father  was  Chris- 
topher Columbus  Smith,  and  his  mother,  before  her  marriage 
with  his  father,  was  Miss  Annie  McEachern.  He  was  educated 
in  the  common  schools  of  his  native  county.  In  1877  he  grad- 
uated from  the  law  schodl  of  Mercer  University,  and  during  the 
same  year  was  admitted  to  the  bar  and  located  in  the  village  of 
Scotland,  in  Telfair  county,  for  the  practice  of  his  profession. 

In  1882  he  was  elected  to  fill  the  unexpired  term  of  Tom  Eason, 
who  had  resigned  as  solicitor-general,  and  was  then  elected  for 
the  full  term  of  four  years. 

In  1887  he  moved  to  Hawkinsville  and  formed  a  copartner- 
ship with  J.  H.  Martin,  under  the  firm  name  and  style  of  Martin 
&  Smith,  for  the  practice  of  law.  This  copartnership  continued 
until  he  was  elected  judge  of  the  Oconee  Circuit  in  1892,  which 
position  he  held  for  two  full  terms  of  four  years  each. 

He  was  selected  as  the  Democratic  presidential  elector  for  the 
3d  Congressional  District  when  Hancock  and  English  were  the 
Democratic  nominees  for  President  and  Vice-President,  which 
was  the  only  political  position  he  ever  held. 

He  was  tendered,  by  Gov.  W.  Y.  Atkinson,  the  position  of 
prison  commissioner,  bat  declined. 


Digitized  by 


Google 


140  19    GEORGIA   BAR   ASSOCIATION. 

He  was  a  faithful  and  consistent  member  of  the  Methodist 
Church,  with  which  he  united  twenty-three  years  before  his 
death. 

On  the  28th  of  February,  1894,  he  was  happily  united  in 
marriage  to  Miss  Mattie  O'Daniel,  daughter  of  Dr.  William 
O'Daniel  of  Twiggs  county,  Georgia. 

He  died  on  the  29th  day  of  March,  1902,  and  was  buried  in 
the  O'Daniel  cemetery,  in  Twiggs  county,  by  the  Masons,  of 
which  body  for  a  great  number  of  years  he  had  been  a  most 
highly  esteemed  member.  He  left  surviving  him  his  wife  and 
one  child,  Christopher  Columbus  Smith,  Jr.,'  aged  four  years. 

He  was  fiimiliarly  called  and  known  as  '^  Cap.''  Smith.  Of  him 
it  may  be  truthfully  said  duty  and  right  were  the  guiding  stars 
of  his  life.  As  a  public  official,  his  first  aim  was  to  know  what 
was  right  and  his  duty,  and  then  discharge  it  without  fear,  favor 
or  affection. 

In  all  his  dealings  as  a  man  and  as  an  official  he  was  high- 
toned  and  honorable.  He  was  genial  and  generous.  His  moral 
character  was  pure  and  clean. 

No  man  was  ever  truer  to  his  friends  or  had  more  loyal  friends 
than  he. 

(B) 
ROBERT  FALLIGANT. 

Our  lamented  brother,  Robert  Falligant,  was  born  in  Savannah, 
Georgia,  January  12,  1839. 

His  native  city  was  the  theater  of  his  life's  joys,  sorrows,  am- 
bitions and  successes. 

In  its  schools  was  laid  the  foundation  of  a  broad  education. 
This  he  was  completing  at  the  University  of  Virginia  when  the 
people  of  that  State  met  in  convention  to  consider  the  question 
of  secession.  Sprung  from  ancestors  famous  for  courage  and 
fearlessness  proved  on  many  battle-fields,  we  are  not  surprised  to 
learn  that  the  young  Falligant  was  one  of  the  Student  Company 
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-of  the  University  whose  mission  was  the  seizure  of  Harper^s 
Feiry.  Later  as  a  member  of  the  Albemarle  Artillery  he  spent 
four  years  of  his  young  manhood  in  the  active  service  of  his 
beloved  Southland. 

At  the  close  of  the  war  he  returned  to  Savannah  and  devoted 
himself  to  the  study  of  the  Law.  He  was  admitted  to  the  bar 
January  17,  1866.  In  after  years  he  formed  a  partnership  with 
his  old  preceptor  Judge  Wm.  Law. 

His  public  cabeer  was  a  most  honorable  one.  In  1882  he  was 
called  to  represent  Chatham  county  in  the  lower  house  while 
in  1884  he  went  to  the  Senate  from  the  First  District.  The 
State  continued  to  honor  her  loyal  son,  and  in  1889  he  became 
judge  of  the  Eastern  Circuit,  which  position  he  held  until  his 
his  death,  January  3,  1902. 

His  private  life  was  above  reproach. 

His  intellect,  his  wit  and  humor,  his  gentleness,  his  genuine 
hospitality — these,  and  many  other  lovable  qualities  possessed 
by  him  combined  to  form  a  rarely  attractive  nature. 

It  is  to  be  hoped  that  a  more  adequate  sketch  of  the  life  and 
•character  of  this  rare  man  may  hereafter  be  presented  to  this 
Association. 

(C) 
WALTER  SCOTT  CHISHOLM. 

One  year  ago  Walter  Chisholm  stood  in  our  midst  a  well- 
equipped  lawyer,  with  every  prospect  .of  a  long  and  brilliant 
career.  Soon  thereafter  his  health  became  impaired  by  over- 
work. The  strain  had  been  tense.  It  was  slackened,  but  not 
until  it  was  too  late.  The  power  of  recuperation  had  gone.  To 
another  forum  he  was  soon  to  be  called.  He  lingered  a  while, 
loving  and  beloved,  and  then  departed  in  the  early  spring  of 
1902.  He  was  born  in  Savannah  thirty-five  years  ago  and  had 
not  lived  elsewhere.  Eichly  endowed  by  nature,  and  reared  in 
;an  atmosphere  of  refinement  and  culture,  he  was  tireless  in  his 
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efforts  to  attain  the  high  ideals  and  standards  fixed  by  his  distin- 
guished ancestry,  and  he  succeeded.  In  the  short  life  vouchsafed  to 
him  hereached  the  summit  of  professional  success.  He  wasadmitted 
to  the  bar  in  1888  and  began  the  practice  of  Jaw  in  the  office  of 
Chisholm  &  Erwin,  the  senior  member  of  that  firm  being  his 
distinguished  father.  On  the  death  of  his  father  in  1890,  he 
became  the  partner  of  Mr.  Robert  G.  Erwiu  and  Mr.  Fleming 
G.  duBignon,  and  on  the  dissolution  of  that  firm  he  formed  a 
partnership  with  Mr.  Wm.  L.  Clay  under  the-  firm  name  of 
Chisholm  &  Clay  ;  thus  becoming  the  senior  member  of  a  firm 
which  represented  as  general  counsel  some  of  the  largest  railroad 
and  other  corporate  interests  in  the  State.  This  partnership 
continued  with  its  emoluments  and  responsibilities  until  his 
death. 

As  an  advocate  Mr.  Chisholm  was  earnest  and  impressive, 
always  faithful  to  h\&  clients,  fair  and  honorable  towards  his 
adversaries. 

As  a  member  of  this  Association  he  stood  for  the  highest 
standards  of  the  profession,  and  at  all  times  demeaned  himself 
according  to  its  ethical  rules  and  the  dictates  of  an  enlightened 
conscience. 

PORTER    KING. 

The  career  of  a  strong  man,  faithfully  serviug  Church  and 
State,  was  cut  short  when  Porter  King  died  in  November,  1901. 
Hon  Porter  King,  deceased,  formerly  of  Marion,  Ala.,  was  his 
father.  General  Edwin  King,  prominent  among  the  early 
settlers  of  Alabama,  was  his  paternal  grandfather.  His  mother 
was  Miss  Calender  Lumpkin,  daughter  of  Joseph  Henry  Lump- 
kin, the  first  Chief  Justice  of  Georgia. 

Porter  King  was  born  in  1857,  in  Alabama,  graduated  at 
Howard  College  and  read  law  at  the  University  of  Virginia. 
He  came  to  Georgia  early  in  the  eighties  and  engaged  in  the 


Digitized  by 


Google 


REPORT   OF   THE   COMMITTEE   ON   MEMORIALS.  143^ 

practice  of  law  as  a  partner  oi  Capt.  Henry  Jackson.  On  the 
dissolution  of  that  firm  be  became  a  partner  of  C.  L.  Anderson 
under  the  firm  name  of  King  &  Anderson^  and  continued  such 
until  his  death. 

He  loved  his  fellow-men,  and  exemplified  that  love  by  faith- 
fully fulfilling  his  obligations  as  a  member  of  the  Baptist  Church< 
and  of  its  Board  of  Missions,  and  by  active  participation  in  the 
work  of  the  Masonic  fraternity.  He  was  also  a  Knight  Templar 
and  belonged  to  other  fraternal  organizations,  in  all  of  which 
he  delighted  in  rendering  obedient  and  cheerful  service. 

As  mayor  of  the  city  of  Atlanta  he  exhibited  administrative- 
and  executive  ability  of  the  highest  order,  and  as  representative- 
of  Fulton  county  in  the  Legislature  of  Georgia  he  served  his 
constituency  and  the  State  with  conspicuous  devotion  and  fidelity. 

The  limit  of  this  report  is  entirely  inadequate  to  delineate  the- 
character  and  narrate  the  achievements  of  such  a  man. 
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BIOGRAPHIC^lL  sketch  op  HON.  NATHANIEL  J. 

HAMMOND. 


By  Z.  D.  HARRISON,  of  thb  Atlanta  Bab. 

^BAD    BEPOBB   THB   NiNBTBBNTH    ANNUAL   SbSSION   OP   THB  GbOBOIA  BaR 

Association  as  a  Pabt  of  thb  Rkpobt  op  thb  Committbb 
ON  Memobialb,  Wabm  SpBiNas,  July  3,  1902. 


There  is  an  .odd  custom  among  the  Japanese  of  settino^ 
apart  one  night  in  every  year  to  making  a  Feast  for  the  Bead. 
-On  every  table  food  is  placed  and  the  lamps  are  lighted  ou 
all  the  watercourses,  and  tradition  tells  ns  that  the  dead 
•come  trooping  back  to  the  places  they  loved,  and  are  minis- 
tered to  and  made  happy. 

We  cannot  recall  our  dead,  and  yet  it  is  by  no  means  futile 
to  set  apart  now  and  then  quiet  hours  dedicated  to  those 
great  ones  who  have  passed  on  out  of  hailing  distance  into 
the  vast  Beyond.  And  in  that  company  of  all  noble  souls 
who  constitute  what  George  Eliot  has  called  "  the  choir  in- 
visible,'' 

'*  Those  immortal  dead  who  live  again 
In  minds  made  better  by  their  presence    .... 
And  with  their  mild  persistence  urge  men's  souls 
To  vaster  issues, " 

in  that  heavenly  choir,  "whose  music  is  the  gladness  of  the 
world,"  lives  our  erstwhile  friend  and  fellow-worker,  Nathan- 
iel J.  Hammond.  To  recall  and  contemplate  the  lives  and 
-characters  of  such  men  lifts  our  minds  to  nobler  purpose ;  for 
the  memory  of  such  lives  constitutes  the  richness  of  our  inheri- 


Digitized  by 


Google 


BIOGRAPHICAL   SKETCH   OF   HON.   N.   J.    HAMMOND.  145- 

tance,  it  is  a  part  of  the  accumulated  wealth  of  our  citizen- 
ship,  the  pride,  honor  and  glory  of  our  profession. 

Colonel  Hammond  has  too  lately  left  us,  we  are  too  near  to- 
him  in  heart,  in  aiiection  and  in  point  of  time,  to  get  anything- 
likc  an  historical  perspective  of  the  man  and  justly  estimate- 
his  public  services.     Perhaps  in   the  school  to-day  is  the- 
child  who,  coming  of  age,  shall  write  the  history  of  the 
Georgia  Bar,  and  give  to  him  a  permanent  place  among  the 
great  names  there.     My  task  is  a  very  different  one.     I  shall 
only  attempt  to  sketch  some  of  his  characteristic  traits  for 
the  sake  of  the  love  that  we  bore  him  and  the  value  of  his 
life  as  an  example,  for  it  is  the  fact  of  such  men  having  lived 
that  makes  it  great  to  live ;  it  is  lives  such  as  theirs  that  give 
to  our  common  life  dignity,  nobility  and  grandeur. 

Carlyle  says  that  the  chief  question  to  ask  concerning  any 
man  is,  What  is  his  religion  ?  By  that  he  does  not  mean,  to- 
what  church  does  he  belong?  to  what  ecclesiastical  dogma 
does  he  subscribe  ?  but  what  does  he  practically  believe  and 
lay  hold  on  as  the  central  truth  of  this  so  perplexing  and  so 
marvelous  a  universe  ?  Now,  Colonel  Hammond  was  what  is^ 
known  as  "a  consistent  church  member";  but,  far  more 
than  this,  the  whole  tenor  of  his  daily  living  proclaimed 
that,  with  Whitman,  he  could  say : 

**  And  I  have  dreamed  that  the  purpose  and  essence  of  the  known  life, 
the  transient, 
Is  to  form  and  decide  identity  for  the  unknown  life,  the  permanent.'' 

While  here  he  lived  as  if  living  in  eternity,  and  life's  re- 
sponsibility in  the  light  of  its  infinite  possibility  was  ever 
present  with  him.  I  do  not  mean,  of  course,  that  he  was 
always  grave.  On  the  contrary,  he  was  a  man  easily  enter- 
tained, entering  cordially  into  innocent  social  recreations, 
keenly  alive  to  joy  and  beauty ;  but  this  conviction  of  the 
eternal  significance  of  the  present,  held  deep  down  in  his 
heart,  gave  him  steadying  power,  sanity  and  outlook. 

And  so  his  religion,  which  was  a  religion  of  purpose  and 


Digitized  by 


Google 


146  19    QBORGIA   BAR   ASSOCIATION. 

:activity,  found  expression  iu  his  work.  With  all  his  ment^ 
•capacity  and  broad  culture  we  cannot  think  of  Colonel  Ham- 
mond as  anything  but  a  lawyer.  He  was  born  for  the  law,  and 
to  him  the  law  was  more  than  a  means  of  livelihood:  it  was 
justice  and  right  embodied  in  a  social  institution,  and  to  the 
task  of  maintaining  it  in  its  integrity  and  making  it  efiective 
among  men,  he  gave  himself  with  singleness  of  purpose  and 
untiring  zeal.  Such  devotion  brought  inevitably  its  recogni- 
tion and  rewards.  He  was  solicitor-general,  supreme  court 
reporter,  attorney-general  and  congressman,  and  in  every 
office  of  public  trust  he  discharged  his  duties  with  fidelity 
and  efficiency. 

Other  work  of  a  special  and  delicate  character  he  was 
<ialled  upon  to  do:  he  was  chairman  of  that  most  important 
-commission  that  adjusted  the  controversy  between  the  State 
-and  the  Western  and  Atlantic  Railway  Company;  twice  he 
was  a  member  of  the  State  Constitutional  Convention,  once  in 
1865  and  again  in  1877,  and  to  him  was  referred  the  sole 
supervision  of  the  Code  of  1873.  These  large  trusts  were 
reposed  in  him  because  of  his  legal  acumen,  intimate  knowl- 
edge of  the  law  and  superior  intellectual  ability;  because  he 
was  known  to  be  a  careful  man,  a  conservative  man  and  one 
to  whom  the  law  was  a  very  sacred  thing.  He  recognized,  of 
course,  that  asahumau  institution  the  lawhad  its  imperfections, 
but  he  would  put  down  uncompromisingly  mob  violence  and 
ward  off  the  blood-red  hand  of  the  revolutionist,  while 
"  freedom  slowly  broadens  down  from  precedent  to  prece- 
dent." His  attitude  towards  the  law  maybe  summed  up  in  that 
sentence  from  an  address  he  made  before  this  Association, 
when,  in  speaking  of  the  Supreme  Court  of  the  United 
States,  he  said:  "The  Court  may  not  always  please  all,  but 
surely  it  is  the  best  creation  of  our  scheme  of  constitutional 
government;  it  is  the  ark  of  the  covenant  in  which  are  kept 
the  tables  of  the  law." 

And  now,  having  seen  what  was  Colonel  Hammond's  posi- 
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tion  on  the  two  great  questions  of  religion  and  law,  let  us  see 
what  was  his  attitude  toward  a  third  great  human  interest — 
•education.  He  saw  very  clearly  that  education — the  educa- 
tion not  of  a  few,  but  the  education  of  all — was  the  perma- 
nent concern  of  a  democracy;  that  at  the  heart  of  our  mod- 
ern civilization  is  a  little  child;  neglect  that  child,  the  future 
is  jeopardized,  rightly  educate  that  child  and  the  national 
welfare  is  assured.  So  at  all  times  he  was  ready  to  spend 
and  be  spent  in  the  cause  of  public  education.  For  years  he 
was  a  member  of  the  board  of  education  of  the  city  of  Atlanta, 
and  the  common  school  had  no  more  ardent  advocate  and 
faithful  champion  than  he;  and  yet  at  the  same  time  he  was 
the  firm  friend  of  the  college  and  the  university,  and  from 
1872  forward  was  one  of  the  trustees  of  the  University  of 
-Oeorgia,  and  chairman  of  the  board  at  the  time  of  his  death, 
and  ever  his  voice  and  pen  and  influence  were  at  the  Uni- 
versity's service.  For  Colonel  Hammond  saw  the  truth  that 
Chancellor  Hill  has  given  the  following  clear  expression  to : 
^' While  the  higher  education  is  not  possible  to  all,  yet  it  is  not 
to  be  thought  of  as  the  special  privilege  of  the  few,  but  rather 
as  a  trust  to  be  enjoyed  by  those  few  for  the  benefit  of  the 
many.  And  furthermore,  this  higher  form  of  education  is 
necessary  to  keep  all  subordinate  forms  of  education  rational 
and  wise  and  sweet." 

Colonel  Hammond  himself  was  a  university  man;  yet  knowl- 
edge with  him  was  never  an  end,  but  to  be  acquired  simply 
as  a  means  and  instrument  of  social  service.  His  own  learn- 
ing was  broad  and  varied;  not  the  minute  learning  of  the 
scholar,  but  rather  the  general  culture  of  the  man  of  the 
world  whose  knowledge  has  been  assimilated  and  blossomed 
into  character.  His  ideal  of  education  was  social  efliciency. 
His  ideal  man  was  the  useful  man,  the  man  who  knows  how 
to  work  and  is  ready  to  work  unweariedly  for  large  social 
ends.  He  might  have  taken  as  his  own  that  motto  he  once 
•quoted  in  an  address  to  a  body  of  young  students,  the  motto 
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that  Thomas  Carlylo  wrote  above  his  burning  candle,  "Terar 
dum  prosum."  (I  am  willing  to  be  consumed  so  I  may  be 
useful.) 

Certainly  the  motto  found  daily  embodiment  in  his  life — 
to  every  duty  of  church,  profession  and  society  he  gave  him- 
self unreservedly  and  unstintingly.  His  capacity  for  work 
was  enormous,  his  diligence  unfailing — and  then,  just  in  the 
midst  of  his  usefulness,  when  his  intellectual  vigor  was  at 
its  height,  Death,  "the  dark  mother,  always  gliding  near 
with  sott  feet,"  took  him  gently  by  the  hand  and  led  him 
out  into  the  unknown. 

But  I  believe  that  when  he  cast  off  the  old  moorings  and 
put  out  to  sea  there  was  no  fear  in  his  soul. 

**0  my  brave  soul! 
0  farther,  farther  sail ! 
O  daring  joy,  but  safe  I 
Are  they  not  all  the  seas  of  God? 
O  farther,  farther  sail  I " 

"Are  they  not  all  the  seas  of  God?"  This  had  been  the 
loadstone  of  his  life,  the  glad  confidence  that  had  linked 
present  and  future  in  one  harmony  of  endeavor  and  achieve- 
ment. 

In  this  connection  let  me  recall  to  you  the  words  with 
which  Colonel  Hammond  closed  his  lastpublic  address,  an  ad- 
dress delivered  before  the  Atlanta  College  of  Physicians  and 
Surgeons,  not  three  weeks  before  his  death,  and  which  for 
general  loftiness  of  tone  was  well  worthy  of  being  the  crown- 
ing effort  of  his  life.  The  closing  words  of  this  address 
take  on  a  deep  significance  and  singular  appropriatenet^s 
when  we  remember  that  they  were  his  last  public  utterance. 
Let  us  cherish  these  as  the  last  admonition  of  a  great  and 
good  man.  The  words  are  these:  "So  living,  we  will  take 
care  of  our  bodies  until  the  time  comes  when  we  will  pass 
through  life  in  such  confidence  that  we  may  say,  'Yea,  though 
I  walk  through  the  valley  of  the  shadow  of  death,  I  will  fear 
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no  evil.'  For  the  shadow  will  pass  away,  and  upon  our  en- 
raptured souls  will  break  the  light  of  a  beatific  vision  more 
glorious  than  human  hearts  can  crave  or  imaginations  con- 
ceive.*' 

Thus  briefly  I  have  tried  to  recall  those  qualities  of  intel- 
lectual vigor  and  accurate  legal  knowledge,  united  to  a  broad 
culture  and  an  unerring  perception  of  the  really  great  things 
in  life,  with  unfailing  championship  of  the  same,  that  made 
Colonel  Hammond  a  distinguished  figure  at  the  bar  and  in  our 
civil  life  during  his  years  of  public  service;  but  those  other 
qualities  of  the  man,  of  purity,  of  gentleness  and  of  gracious 
sympathy  that  endeared  him  to  his  intimate  friends  and  im- 
mediate family,  I  have  passed  over  as  too  sacred  to  be  dealt 
with  in  any  public  way,  and  yet  I  cannot  close  without  saying 
that  it  seems  to  me  the  inscription  on  the  tomb  of  Haynes, 
in  Charleston,  8.  C,  put  there  by  a  bereaved  wife,  might 
fittingly  mark  the  last  resting-place  of  Nathaniel  J.  Ham- 
mond. No  more  beautiful  words  were  ever  entrusted  to  the 
keeping  of  marble  slab  or  bronze  tablet.  The  inscription 
reads:  "  It  is  the  smitten  heart  that  would  relieve  its  anguish 
by  this  record  of  his  rare  virtues,  his  real  nobleness,  his  in- 
comparable excellence;  that  heart  alone  can  know  how  far 
the  wisdom  of  the  statesman,  the  eloquence  of  the  orator 
and  the  courage  of  the  hero  were  transcended  by  those  sub- 
lime qualities  that  made  him  the  idol  of  his  wife,  the  pattern 
of  his  children,  the  guide  of  his  friends,  the  honest,  incor- 
ruptible patriot." 
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THE  STATE  BAK  ASSOCIATIONS  IN  1901. 


PAPBB  BY 

OHVILLE  A.  PARK 
Of  the  Macon  Bar. 

BBCBBTABY  OF  THB  OEOBGIA   BAB  ABBOCIATION. 


In  a  review  of  the  reports  of  the  Bar  Associations  of  the 
United  States  which  I  had  the  honor  of  presenting  to  this 
Association  at  its  meeting  in  1899,  I  took  occasion  to  speak 
of  the  great  value  of  the  literature  being  annually  produced 
by  the  associated  eftbrt  of  the  legal  fraternity — a  literature 
unique  in  its  character,  and  whose  merit  is  becoming  more 
and  more  recognized  as  its  production  increases. 

A  distinguished  member  of  the  profession,  Judge  Hager- 
man,  of  St.  Louis,  addressing  the  Kansas  Bar  a  few  months 
ago,  observed  that  "In  all  the  realms  of  existing  legal 
literature  there  cannot  be  found  a  richer  reservoir  of  every- 
thing pertaining  to  the  interests  of  our  profession  than  in 
the  numerous  annual  publications  of  the  State  and  territorial 
bar  associations  and  of  the  American  Bar  Association.  We 
find  there  speeches,  addresses  and  papers  by  the  most  emi- 
nent of  our  profession  here  and  in  other  countries,  and  reports 
and  debates  of  the  highest  order.  From  them  we  can  gather 
a  consensus  of  opinion  (as  well  as  divergent  views)  on  many 
questions  aft'ecting  our  profession.  From  the  clash  and  con- 
flict of  mind  meeting  mind,  much  truth  has  been  and  much 
more  will  be  evolved." 
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The  reports  abound  in  thoughtful,  well-considered  and 
admirably  written  addresses,  monographs  and  papers  on  a 
variety  of  subjects  embracing  most  of  the  fields  of  litera- 
ture— law,  history,  biography,  economics,  governmental 
science,  letters,  and  an  occasional  drop  into  poetry  after  the 
manner  of  Mr.  Silas  W.eg. 

Bat  as  interesting  as  are  these  children  of  the  professional 
brain,  of  still  more  interest  are  the  efforts  of  the  Bar  to 
purify  and  uplift  the  profession,  and  to  better  the  jurispru- 
dence of  the  particular  State  in  which  the  fortunes  of  its 
members  are  cast  and  of  our  common  country.  «^  Nothing 
has  been  done  by  the  Bar  of  the  United  States  so  calculated 
to  purify  its  practice  or  to  elevate  and  ennoble  its  aims  as 
the  formation  and  maintenance  of  the  various  Bar  Associa- 
tions," said  Mr.  Blackford  of  Virginia,  addressing  the  North 
Carolina  Bar.  It  is  this  work  *that  gives  value  to  the  Bar 
Associations,  and  an  account  of  this  work  possesses  an  espe- 
cial interest  for  the  true  lawyer. 

GROWTH  OF  THE  ASSOCIATION  SPIRIT. 
The  year  1901  saw  a  gratifying  growth  and  development 
of  the  Association  idea  and  spirit.  At  no  time  since  the 
organization  of  the  Bar  of  New  York  State,  twenty-five 
years  ago,  have  the  Associations  been  so  strong,  so  numerous 
or  so  eftective  as  at  present.  During  the  last  three  or  four 
years  several  State  Associations  have  been  born,  most  of 
which  are  infants  only  in  the  number  of  years  of  their  ex- 
istence. Some  that  were  moribund  have  been  revived  and 
begin  their  first  works  over  again  with  renewed  vigor. 
While  most  if  not  all  the  older  associations  seem  with  in- 
creasing years  to  increase  also  in  honors  and  usefulness. 

SCOPE  OF  THIS  PAPER. 
The  Secretary  of  the  American  Bar  Association  reports 
State  Bar  Associations  in  all  the  States  of  the  Union  except 
California,  Florida,  Massachusetts,  Mississippi,  Nevada  and 
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Wyoming;  Territorial  Associations  in  Kew  Mexico  and  Ar- 
izona, and  an  Association  in  the  District  of  Columbia,  making 
forty-two  Associations.  Two  of  these,  however,  Connecticut 
and  South  Carolina,  seem  to  be  either  already  dead  or  else 
in  articulo  mortis*  The  reports  of  eleven  of  these  Associations 
for  1901  have  not  as  yet  been  published,  the  secretaries 
writing  in  most  cases  that  the  matter  is  in  the  hands  of  the 
printer.  Three  other  reports  are  of  preliminary  meeting 
for  organization  and  are  of  but  little  general  interest.  This 
paper  will  endeavor  to  give  some  insight  into  the  others.f 

JOHN  MARSHALL  DAY. 

For  the  first  time  in  the  history  of  the  civilized  world,  on 
February  4th,  1901,  there  was  held  throughout  our  country 
a  celebration  in  honor  of  the  elevation  of  a  member  of  the 
Bar  to  a  seat  upon  the  Bench.  No  single  event  in  our 
nation's  annals  so  well  illustrates  the  character  of  our  insti- 
tutions, the  supremacy  of  law,  the  dignity  of  the  judicial 
office,  the  unity  of  the  Bar  of  our  country.  For  one  day  it 
was  remembered  that  John  Marshall  of  Virginia,  "the  ex- 
pounder of  the  Constitution,''  had  one  hundred  years  before 
taken  his  seat,  as  Chief  Justice,  on  the  bench  of  the  Supreme 
Court.  This  imposing  celebration  suggested  by  the  Illinois 
State  Bar  Association,  and  conducted  under  the  auspices  of 

*  Since  the  above  was  written  a  report  of  the  South  Carolina  Associa- 
tion for  1902  has  been  received,  the  Association  having  been  revived 
after  ten  years  of  inactivity. 

+  The  Reports  herein  reviewed  are,  with  a  few  exceptions,  of  meetings 
held  in  1901.  Some  of  the  Associations  held  their  annual  meetings  early 
in  the  year,  and  wherever  the  reports  of  these  meetings  for  19t)2  were 
accessible,  I  used  them  instead'of  the  1901  reports.  The  paper  refers  to 
several  of  the  Associations  which  published  no  reports  for  the  past  year, 
the  facts  being  obtained  by  correspondence  with  the  secretaries  and 
from  tlie  "  Summary  of  the  Proceedings  of  the  State  Bar  Associations" 
compiled  by  John  Hinkley,  Esq.,  Secretary  of  the  American  Bar  Asso- 
ciation, and  published  in  the  last  report  of  that  Association.  I  return 
thanks  to  the  secretaries  for  their  uniform  kindness  in  sending  me 
the  reports  and  furnishing  information  in  regard  to  their  Associations. 
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the  American  Bar,  '^  brought  together  the  greatest  assem- 
blage of  lawyers  and  judges  which  the  world  has  ever  wit- 
nessed/' quoting  the  language  of  Adolph  Moses,  with  whom 
the  idea  originated.  The  bench  and  bar  of  every  section  and 
of  almost  every  State  of  the  Union,  as  well  as  the  President, 
the  Congress,  the  law  schools,  most  of  the  universities,  and 
A  large  number  of  the  public  schools  participated  in  this  cen- 
tennial. More  than  five  hundred  addresses,  papers  and  re- 
sponses to  toasts  were  delivered.  The  list  of  speakers  em- 
braces Justices  of  the  Supreme  Court  of  the  United  States, 
-eminent  Judges  of  the  State  and  Federal  Courts,  United 
States  Senators,  and  the  leaders  of  the  Bar;  while  every 
phase  of  the  life,  character  and  services  of  the  great  Chief 
Justice,  his  notable,  decisions,  the  times  in  which  he  lived, 
were  admirably  discussed  by  these  masters. 

It  is  but  natural  that  such  a  celebration  in  which  the  Bar 
took  so  prominent  a  part  should  be  an  important  factor  in 
shaping  the  thought  of  the  meetings  of  the  Associations 
following  soon  after.  In  several  of  the  States  the  annual 
meeting  was  combined  with  the  John  Marshall  Centennial, 
most  of  the  addresses  being  devoted  to  Marshall.  Among 
these  Associations  may  be  mentioned  Indiana,  Kansas,  Maine, 
New  Hampshire  and  South  Dakota. 

THE  LEADING  ADDRESSES. 

Not  only  did  a  number  of  the  Associations  devote  a  large 
part  of  their  annual  meeting  to  Judge  Marshall,  but  the 
interest  awakened  by  the  centennial  is  manifested  in  the 
selection  of  the  subjects  for  several  of  the  most  interesting 
of  the  addresses. 

"The  Case  between  Jefferson  and  Marshall,"  by  Judge 
U.  M.  Rose,  of  Little  Rock,  before  the  Colorado  Bar,  is  an 
exceedingly  fascinating  account  of  the  differences,  personal 
and  political,  between  Jefferson  on  the  one  side  and  Hamil- 
ton and  Marshall  on  the  other ;  all  patriots,  all  earnestly  and 
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honestly  laboring  for  the  good  of  the  common  country,  and 
yet  Jefierson  believing  Hamilton  a  royalist  and  traitor,  and 
Marshall  a  judicial  despot,  while  they  in  turn  thought  the 
author  of  the  Declaration  of  Independence  a  Jacobin,  an 
anarchist,  and  a  demagogue.  Judge  Rose's  analysis  of  the 
characters  of  these  giants  of  an  hundred  years  ago,  and  of 
the  political  history  which  they  did  so  much  to  make  ia 
exceedingly  interesting.  Beginning  with  the  time  when 
Jefferson  and  Hamilton  sat  glaring  at  each  other  across 
Washington's  Cabinet  table,  touching  on  the  election  of 
Jefierson  to  the  Presidency,  Adams's  ^^ midnight  commis- 
sions," Marbury  v.  Madison,  the  trial  of  Burr,  in  short,  the 
political  and  judicial  history  of  that  most  important  period 
the  author  charmingly  tells.  When  we  remember  that  the 
conflicting  theories  of  the  Constitution  and  its  construction 
which  was  the  basis  of  the  case  between  them,  is  the  rock 
upon  which  the  two  great  political  parties  have  split  from 
that  day  until  the  present,  the  case  between  Jefferson  and 
Marshall  is  given  an  added  interest. 

Colorado  is  treated  to  another  eloquent  portrayal  of  the 
character  and  public  service  of  the  man  from  whom  Marshall 
drew  much  of  his  inspiration,  the  brilliant,  versatile  author* 
of  "  The  Federalist,"  Alexander  Hamilton.  Like  most  of 
the  biographers  of  "the  waif  of  the  West  Indies,"  Mr.  Water- 
man seems  to  be  imbued  with  the  idea  that  in  the  formation 
of  the  government  his  hero  was  *'the  whole  thing,"  and  he 
holds  him  up  to  the  admiring  gaze  of  his  hearers  in  quite  a 
strong  and  attractive  light.  Henry  D.  Eatabrook  also  con- 
tributes to  our  knowledge  of  the  leader  of  the  New  York 
Bar  at  the  close  of  the  eighteenth  century  in  an  interesting 
paper  on  "The  Lawyer,  Hamilton,"  read  before  the  Ameri- 
can Bar. 

Almost  on  the  very  day  that  the  great  lawyer  and  con- 
structive statesman  of  New  York  is  being  considered  by  the 
Bar  of  Colorado,  Aaron  Burr,  his  political  and  professional 
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rival,  to  whose  brutal  malice  Hamilton  owed  his  death,  is 
receiving  attention  at  the  hands  of  John  S.  Stevens,  of 
Peoria,  before  the  Illinois  Bar.  The  character  of  this  vain, 
jealous,  cunning  intriguer  is  well  drawn.  While  his  trial, 
presided  over  by  Chief  Justice  Marshall,  in  which  treason 
against  the  United  States  was  judicially  defined  and  lim- 
ited, serves  to  bring  in  sharp  contrast  the  character  of  the 
high-minded,  conscientious  judge  with  that  of  the  distin- 
guished though  unscrupulous  prisoner. 

'<ln  modest  supplement  to  what  was  ^aid  (on  John  Mar- 
shall Day)  in  acknowledgment  of  the  debt  which  we  owe  to 
the  genius  and  virtue  of  the  great  Chief  Justice/'  quoting  his 
words,  Hampton  L.  Carson,  the  biographer  of  the  Justices  of 
the  Supreme  Court,  as  an  illustration  of  the  evolution  of 
national  authority,  recounts  the  admiralty  case  of  <<  The  Sloop 
Active,"  together  with  the  various  other  proceedings,  judi- 
cial, legislative  and  military,  growing  out  of  the  efforts  of  the 
doughty  old  fisherman,  Gideon  Olmstead,  to  secure  to  him- 
self and  his  associates  the  fruits  of  their  own  daring.  The 
thirty  years'  struggle  for  the  proceeds  of  the  "Active,"  and 
her  cargo,  which  had  been  seized  by  Olmstead  and  his  three 
companions  while  prisoners  thereon,  and  which  in  turn  had 
been  taken  from  them  by  a  brig  belonging  to  Pennsylvania 
when  ill  sight  of  land,  is  one  of  the  most  remarkable  legal 
contests  in  our  history.  It  seems  that  Olmstead  was  clearly 
entitled  to  the  prize  money,  though  his  right  was  not  recog- 
nized by  Pennsylvania,  whose  courts  refused  to  yield  to  the 
judgment  of  the  United  States  prize  court  in  Olmstead's 
favor  and  directed  that  the  money  be  paid  into  the  State 
treasury.  So  weak  was  the  government  under  the  Articles 
of  Confederation,  that  it  was  powerless  to  enforce  the  de- 
crees of  its  courts,  and  Olmstead  was  like  to  have  lost 
his  prize;  but  the  Constitution  was  adopted  and  Olmstead's 
hopes  and  his  prospects  revived.  Again  the  United  States 
Court  declared  him  entitled  to  his  prize,  but  on  account  of 
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the  hostile  attitude  of  Pennsylvania,  no  process  was  issued. 
It  required  a  mandamus  granted  by  Chief  Justice  Marshall 
to  make  the  court  move,  and  even  then  the  militia  of  Penn- 
sylvania was  called  out  to  resist  the  enforcement  of  the  decree. 
Civil  war  was  imminent.  Pennsylvania,  however,  finally 
yielded,  and  Olmstead  and  the  authority  of  the  United  States 
after  thirty  years  triumphed.  The  impotence  of  the  courts 
of  the  United  States  in  the  early  days,  as  compared  with  their 
present  power  and  efficiency  as  illustrated  by  the  suppression 
of  the  great  Chicago  strike  in  1894,  shows  how,  in  the  lan- 
guage of  Mr.  Carson,  "since  the  days  of  the  Sloop  Active  the 
gristle  has  hardened  into  bone."  While  speaking  of  Mr. 
Carson,  mention  must  also  be  made  of  his  philosophical  and 
scholarly  address  to  the  New  Jersey  bar  on  "A  Legal  View 
of  the  Question,  Why  I  Am  Obliged  to  Keep  My  Word?" 

President  Lewis,  of  the  Virginia  Association,  reviews 
'<  Some  Notable  Cases  in  the  Supreme  Court  of  the  United 
States,"  not  only  those  decided  by  Chief  Justice  Marshall, 
but  all  the  principal  cases  in  which  constitutional  questions 
have  been  determined.  To  the  student  of  American  consti- 
tutional law  and  history  this  address  is  replete  with  interest 
and  usefulness.  The  long  list  of  these  notable  decisions  can- 
not but  impress  us  with  the  commanding  importance  of  the 
Supreme  Court  as  the  guardian  of  the  Constitution. 

It  was  observed  by  Chancellor  Kent  that  ^Hhe  grandest 
and  most  imposing  spectacle  in  the  administration  of  hyiman 
justice  is  that  of  the  Supreme  Court,  tranquillizing  all  jealous 
and  angry  passions,  and  binding  together  this  great  con- 
federacy of  States  in  peace  and  harmony,  by  the  ability,  the 
moderation  and  the  equity  of  its  decisions.*'  But  this  was 
said  long  before  the  ** Insular  Tariff  Cases"  were  decided. 
Possibly  had  the  great  Chancellor  lived  to  have  read  the 
opinions  rendered  in  those  eases  and  to  have  heard  them  dis- 
cussed at  the  various  meetings  of  the  bar,  he  would  have  been 
led  to  modify  his  statements,  for  if  we  may  trust  some  of  the 
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•distinguished  lawyers  who  spoke  upon  the  subject,  these  de- 
cisions have  not  had  a  very  tranquillizing  effect,  peace  and 
harmony  have  not  been  produced  thereby,  and  some  of  the 
opinions  are  characterized  by  neither  ability,  nor  moderation, 
nor  equity.  The  views  of  the  different  speakers  regarding 
these  decisions  are  as  variant  and  irreconcilable  as  are  the 
opinions  of  the  justices  deciding  them,  which  is  certainly 
saying  a  great  deal.  Congressman  Littleiield,  of  Maine,  ad- 
dressing the  American  bar,  says  these  cases,  •^in  the  manner 
in  which  the  results  were  reached,  the  incongruity  of  the 
results,  and  the  variety  of  inconsistent  views  expressed  by 
the  different  members  of  the  court,  are  without  a  parallel  in 
our  judicial  history."  In  an  elaborate  and  able  argument  he 
takes  the  position  that  the  opinions  of  the  majority  (if  there 
vi'as  a  majority  who  agreed  on  anything),  and  especially  the 
opinions  of  Mr.  Justice  Brown,  are  contrary  to  principle,  in 
direct  conflict  with  precedent,  out  of  harmony  with  all  pre- 
vious constructions  of  the  Constitution,  and  inconsistent  with 
themselves. 

On  the  other  hand,  Judge  McPherson  tells  the  Iowa  bar 
that  the  country  is  content  with  the  decisions  made,  although 
by  a  divided  court,  and  he  concludes  "that  the  majority 
opinion  of  Justice  Brown  may  stand  for  all  time,  as  the  ex- 
position of  our  strength  and  conscience  of  government,  is 
ray  most  fervent  wish/' 

Joseph  Shippen,  of  Washington  State,  believes  that  the 
difference  of  opinion  araongthe  justices  is  attributable  to  the 
following  causes :  *'l.  Ambiguity  of  language.  2.  Misap- 
prehension of  the  issue.  3.  Weakness  of  attention.  4.  Fear 
of  the  consequences.  5.  Biases  of  Association. '^  He  does 
not  undertake,  however,  to  give  us  the  result  of  the  opera- 
tion of  any  one  or  all  of  these  causes  on  any  particular  jus- 
tice. Indeed  his  address  is  almost  entirely  devoid  of  par- 
tizanship,and  his  analysis  of  the  decisions  remarkably  lucid. 

The  President  of  the  New  Jersey.  Association,  Vice-Chan- 
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cellor  Stevenson,  suggests  a  new  point  of  view.  The  United 
States,  he  says,  in  common  with  every  other  sovereign  Stat«, 
has  a  great  unwritten  Constitution,  which  existed  prior  to 
the  adoption  of  the  written  instrument  which  we  call  the 
Constitution  aqd  is  superior  t6  it.  The  written  Constitution 
is  no  more  than  a  statute  instituting  a  system  of  government 
among  the  people  of  the  States  adopting  it  and  such  others 
as  might  thereafter  be  admitted.  Porto  Rico  belongs  to  the 
United  States  as  a  sovereign  nation  under  the  unwritten 
Constitution.  It  has  nothing  to  do  with  the  written  Con- 
stitution any  more  than  with  any  other  statute.  lie  believes 
the  decisions  harmonize  with  this  theory. 

The  writers  agree  upon  only  one  proposition  :  that  it  is 
most  unfortunate  that  a  question  of  constitutional  law  of 
vast  importance  should  be  decided  by  a  divided  court,  and 
that  even  the  opinions  of  the  majority  are  hopelessly  irre- 
concilable. Nothing  better  illustrates  the  unique  position  of 
the  Supreme  Court  as  a  part  of  the  American  system  of  gov- 
ernment than  that  such  a  decision,  so  arrived  at,  should  be 
the  supreme  law  of  the  land,  from  which  there  is  no  appeal, 
controlling  alike  upon  the  government  and  the  people. 

In  the  professional  life  of  the  average  lawyer  constitutional 
cases  are  of  rare  occurrence  and  constitutional  law  is  largely 
of  theoretical  rather  than  of  practical  importance.  But  when 
the  members  of  the  bar  assemble  in  their  own  associations 
and  take  a  more  comprehensive  view  of  their  noble  profes- 
sion, leaving  behind  the  dry-as-dust  details  of  their  every-day 
work,  and  the  petty  strifes  of  contentious  litigants,  constita- 
tional  law,  that  higher,  nobler  branch  of  the  profession  where- 
in the  lawyer  merges  into  the  statesman,  forms  a  fruitful 
field  for  study  and  meditation. 

Judge  Rose,  of  Arkansas,  whose  address  before  the  Colo- 
rado association  has  already  been  alluded  to,  takes  us  back 
to  the  fountain-head  in  his  splendid  address  to  the  Pennsyl- 
vania bar.     In  his  own  chaste,  elegant  and  charming  style 
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be  delineates  the  character  and  manifold  wickedness  of  that 
most  detestable  old  scoundrel,  King  John,  whose  taking  oft* 
had  been  accompanied  <<  with  an  unparalleled  dearth  of  tears." 
He  describes  the  tyrannies,  the  cruelties,  the  outrages  per- 
petrated upon  the  unhappy  people  of  England  tj  this  monu- 
ment of  infamy,  of  whom  his  chronicler  asserts,  "Hell  felt 
itself  defiled  by  the  presence  of  John."  The  uprising  of  the 
barons,  the  ever  famous  conference  on  the  plains  of  Runny- 
mede,  and  the  immortal  Charter  "  whose  uncouth  but  grand 
old  sentences,  having  taken  the  wing  sof  the  morning,  have 
incorporated  themselves  with  almost  every  system  of  laws  in 
Christendom,^' — these  are  the  materials  which  Judge  Rose 
handles  with  a  master  hand;  and  as  "the  great  product  of 
the  middle  ages"  is  unfolded  before  us,  we  cannot  but  feel  a 
deeper  love  of  constitutional  liberty  which  took  its  rise  from 
this  great  source. 

If  to  the  barons  in  their  contest  with  John,  we  owe  the  be- 
ginnings of  liberty  protected  by  law,  it  is  to  the  lawyers  that 
we  are  indebted  for  the  preservation  of  that  liberty  from  the 
days  of  Magna  Charta  to  the  present,  if  we  can  trust  the 
judgment  of  Chas.  M.  Blackford  of  Lynchburg,  speaking  to 
the  bar  of  North  Carolina.  Que  begins  to  understand  why,  in 
English-speaking  countries,  the  law  has  always  been  regarded 
as  so  high  and  honorable  a  profession,  when  he  has  rehearsed 
before  him  those  great  struggles  wherein  the  liberties  of  men 
hung  in  the  balance,  and  where  the  lawyer  at  the  bar  and 
the  judge  upon  the  bench  stood  as  a  solid  bulwark  against 
oppression  and  tyranny  of  every  sort,  whether  at  the  hands 
of  an  autocrat  or  of  a  still  more  despotic  majority.  Many 
principles  of  constitutional  law,  many  higlily  prized  rights 
of  the  citizen,  which  are  now  recognized  as  among  our  most 
important  legacies  of  the  past,  were  first  asserted  and  main- 
tained by  a  lawyer  in  defense  of  an  individual  client.  Mr. 
Blackford  has  succeeded  in  grouping  together  a  large  num- 
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ber  of  such  cases — monuments  to  the  lawyers  of  the  past,  of 
which  we  of  to-day  may  be  justly  prond. 

It  is  quite  natural  that  the  members  of  a  noble  profession 
should  find  in  its  contemplation  much  of  encouragement^ 
and  that,  in  their  gatherings,  the  profession  to  which  they 
have  devoted  their  lives,  should  form  the  subject  of  many  a 
discourse.  The  sacerdotal  character  of  lawyers  as  "  Priests 
of  the  Temple"  engages  the  attention  of  Henry  C.  Niles,  of 
Pennsylvania,  addressing  the  Maryland  bar.  We  are  quite  ac- 
customed to  the  name  *' Temple  of  Justice,'^  as  applied  to  the 
court-house,  and  the  comparison  of  the  bar  to  the  priesthood  is 
not  unusual.  Mr.  Niles,  however,  carries  the  analogy  some- 
what further  than  is  wont,  showing  that  in  many  important 
particulars  the  lawyer  and  the  priest  have  much  the  same 
rdle  to  play,  though  the  manner  and  the  stage  differ  widely. 

The  Pennsylvania  Bar  evidently  believes  in  high  ideals  and 
loves  to  dwell  upon  the  dignity  of  the  profession.  We  find 
another  member  of  that  bar,  Judge  Watson  of  Pittsburg, 
taking  as  his  subject  when  addressing  the  West  Virginia 
Association,  <*  The  Bar,"  and  giving  us  a  treatise  on  legal 
ethics.  He  insists  that  a  profession  which  has  done  so  much 
for  mankind  should  maintain  the  prestige  won,  and  stemming 
the  tide  of  commercialism,  preserve  its  character  as  a  learued 
profession  and  not  degenerate  into  a  trade. 

lion.  Hilary  A.  Herbert,  speaking  in  his  own  State  of 
Alabama,  discusses  "The  Duties  and  Responsibilities  of  the 
American  Lawyer  in  the  Twentieth  Century."  Reviewing 
the  great  crises  in  our  nation's  history,  he  concludes  that 
"the  lesson  that  the  nineteenth  century  teaches  to  the 
twentieth  is  that  the  supreme  danger  that  lies  in  the  path- 
way of  our  progress  arises  from  the  excesses  that  may  result 
from  the  zeal  of  political  parties."  More  general,  more  in- 
telligent and  more  independent  participation  in  polities  by 
the  best  classes  of  our  people  will,  in  his  opinion,  overcome 
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this  danger.  The  address  is,  hpwever,  rather  from  the  stand- 
point of  the  statesman  than  the  lawyer. 

Charles  Noble  Gregory,  to  whom  we  had  the  pleasure  of 
listening  from  this  platform  two  years  ago,  introduces  the 
liar  of  Tennessee  to  Sir  Samuel  Uomilly,  the  earliest  apostle 
of  criminal  law  reform.  His  life  and  labors,  especially  in 
the  endeavor  to  abate  the  rigors  of  the  common  law  in  the 
matter  of  punishment,  are  told  in  Professor  Gregory ^s  usual 
interesting  style,  and  from  them  he  is  led  to  suggest  that 
improvement  might  be  made  in  American  criminal  law  by 
relaxing  the  severity  of  punishment  and  making  it  more 
certain  and  speedy.  This  idea  of  reformation  in  the  admin- 
istration of  criminal  justice,  and  of  regarding  the  criminal 
as  an  unfortunate  who  should  be  cured  of  his  criminal  ten- 
dency rather  than  punished  for  his  crime,  finds  considerable 
favor  elsewhere. 

We  have  a  strong  paper  from  the  pen  ot  Judge  W.  8.  McCain 
of  Arkansas,  in  answer  to  the  question,  "Ought  Punishment 
for  Crime  to  be  Abolished?"  Other  papers  on  the  same  general 
subject  are  "Criminals  and  their  Treatment,''  by  Charles 
Curry  of  Virginia;  "Pardons  and  Paroles,"  by  Governor 
Stanley  of  Kansas. 

"Our  Place  in  the  International  Family''  is  the  subject 
chosen  by  ex-Secretary  William  R.  Day  for  his  address  in 
Ohio.  The  intimate  connection  of  Judge  Day  with  the 
Spanish-American  war  and  the  events  immediately  subse- 
quent, which  did  so  much  to  change  the  United  States  from 
a  hermit  nation  to  a  great  world  power,  lends  an  added  in- 
terest to  his  words. 

The  tragedy  at  Buffalo,  making  a  nation  mourn,  leads  the 
New  York  State  Bar  to  consider  anarchy  and  its  suppres- 
sion. Assistant  Attorney-General  James  M.  Beck  reviews 
the  eftbrts  made  by  the  countries  of  Europe  to  sweep  the 
red  flag  from  their  borders,  but  which  have  rather  seemed 
to  increase  than  to  diminish  the  number  of  anarchists  and 
the  crimes  attributable  to  them.     The  problem  is   rendered 
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more  serioas  in  America  on  accoant  of  our  jealoas  regard 
for  freedom  of  speech  and  of  the  press,  and  because— 

"  Wide  open  and  unguarded  stand  our  gates, 

And  through  them  presses  a  wild,  a  motley  throng — 

Men  from  the  Volga  and  the  Tartar  steppes, 
Featureless  figures  of  the  Hoang-Ho, 

Malayan,  Scythian,  Teuton,  Kelt  and  Slav, 
Flying  the  Old  World's  poverty  and  scorn." 

"The  solution  of  this  question,"  says  Mr.  Beck,  "must  in 
the  last  analysis  rest  with  the  detective  rather  than  with 
the  legislator.  Preventive  measures  of  an  administrative 
character  will  be  found  most  efficacious,  and  an  indispen- 
sable feature  must  be  international  co-operation." 

Joseph  A.  Kellogg,  also  in  New  York^  makes  a  valuable 
contribution  to  the  subject,  discussing  the  punishment  of 
anarchists  and  means  to  prevent  the  spread  of  the  iniquitous 
cult  in  our  country. 

Of  course  "Trusts"  came  in  for  a  share  of  consideration. 
We  have  an  address  of  considerable  proportions  on  "Trosts 
and  the  Law,"  by  Charles  M.  Beck  of  New  Orleans.  A 
paper  on  "The  Legal  Status  of  Trusts,'*  by  Charles  Claflin 
Allen  of  St.  Louis,  and  another  on  "The  History  and  Evils 
of  Anti-Trust  Fire  Insurance  Legislation,'*  by  W.  H.  Arnold. 

New  York  seems  to  have  a  penchant  for  foreigners.  At 
the  meeting  in  1901,  Minister  Wu  Ting-Fang,  of  the  Flowery 
Kingdom,  delivered  the  address  on  "Chinese  Jurisprudence," 
while  in  1902,  M.  Jules  Cambon,  the  Ambassador  from 
France,  speaks  upon  tHe  subject,  "Des  Relations  de  la  Diplo- 
matic x\vec  le  Developpement  du  Droit  International  Public 
et  Prive."  His  excellency,  either  from  a  desire  to  preserve 
his  character  as  a  Frenchman,  or  it  may  be  from  a  lack  of 
fluency  in  the  use  of  English,  delivered  his  address  in  his 
native  tongue.  Fortunately  for  some  of  us  the  English 
translation  accompanies  the  French  in  the  published  report. 

Several  of  the  State  Associations,  following  the  example  of 
the   American  Association,  require  of  their  presidents  ad- 
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•dresses  covering  the  noteworthy  changes  in  legislation  daring 
the  year.  Some  of  these  reviews  are  admirable,  giving  a 
comprehensive  glance  at  the  legislation  of  the  year,  state 
and  federal,  and  noting  its  tendencies,  its  strength  and  its 
weakness.  Indeed,  legislation  and  the  legislature  occupy 
AQ  important  place  in  the  thought  of  the  bar.  The  lawyers 
seem  to  agree  that  there  is  an  overproduction  of  laws ;  that 
too  much  time  is  devoted  to  local  and  special  legislation, 
much  of  which  is  hurtful,  and  almost  all  Of  which  could  be 
far  better  accomplished  by  general  laws ;  that  too  great  a 
tendency  towards  paternalism  is  manifested;  that  much  of 
the  legislation  is  opportunist,  considering  only  the  needs  of 
the  hour  ;  that  it  exhibits  a  want  of  deliberation,  and  is  as  a 
whole  careless  and  slipshod.  Among  others  the  following 
papers  on  the  subject  will  be  found  of  interest :  "  Deliberate 
Legislation,"  by  Carman  R.  Randolph,  New  York ;  «  Special 
Legislation,''  by  James  R.  Garfield,  Ohio;  "The  Makers  of 
the  Law,'*  by  Lawrence  Cooper,  Alabama ;  "  Legislation — 
Its  Errors  and  Proposed  Remedies,"  by  James  W.  Owens, 
Maryland ;  «  The  Power  of  the  State  Legislature,"  by  S.  S.  P. 
Petteson,  Virginia. 

PAPERS  READ. 

Time  and  your  patience  will  not  permit  more  than  a 
passing  reference  to  a  very  few  of  the  papers  of  general  interest 
read  at  the  different  meetings,  in  addition  to  those  already 
incidentally  alluded  to.  They  cover  a  great  variety  of  topics 
and  many  of  them  are  worthy  of  serious  and  careful  at- 
tention. 

Among  the  strictly  professional  papers  may  be  mentioned 
''  The  Supreme  Court  and  the  Present  Bankruptcy  Law,'^  by 
William  H.  Hotchkiss,  in  which  all  the  cases  decided  by  the 
court  construing  the  Act  of  1898  are  reviewed.  The  paper 
provokes  considerable  discussion  in  New  York  State;  the 
Association  seems  to  favor  the  amendment  of  the  present 
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law  along  the  lines  of  the  Bay  Bill.  Oregon  also  is  fur- 
nished '^A  Review  of  the  Bankruptcy  Law  and  Some 
Leading  Cases  which  Have  Arisen  Thereunder/'  quoting  the 
title  of  Thos.  6.  Green's  paper. 

Other  technical  papers  are  '<  Insanity  as  a  Defense  to 
Crime,"  "The  Trust  Fund  Theory  of  Corporate  Assets," 
*' Legal  Aspects  of  Hypnotism,"  "Disqualification  of  Judges 
in  Certain  Cases,*'  "Evidence,"  "Law  Reporting." 

John  H.  S.  Lee,  of  Illinois,  discusses  the  question  of  how 
far  a  parent  is  criminally  responsible  for  the  death  of  a 
child  resulting  from  a  failure  to  procure  medical  atteution, 
where  such  failure  is  occasioned  by  the  religious  belief  of  the 
parent,  a  question  which  the  presence  of  "  Elijah ''  Dowie  in 
that  State  renders  vital. 

The  American  Bar,  meeting  in  the  great  West,  is  intro- 
duced to  two  branches  of  law  which  have  been  almost  entirelj' 
developed  in  that  section,  "  The  Law  of  New  Conditions, 
Illustrated  by  the  Law  of  Irrigation,"  by  Piatt  Rogers,  and 
"The  Evolution  of  Mining  Law,"  by  Chas.  J.  Hughes,  Jr. 

The  student  of  comparative  jurisprudence  will  be  inter- 
ested in  Rudolph  Dulon's  paper  on  German  Law.  In  Ger- 
many the  entire  law  is  codified  and  there  are  no  reports  of 
decisions.  Our  familiar  doctrine  of  stare  decisis  has  no  place 
in  their  system,  each  case  being  determined  by  an  applica- 
tion of  the  dift'erent  code  sections  to  the  facts  regardless  of 
what  any  other  court  may  have  held  upon  a  similar  record. 

The  biographer  of  Andrew  Jackson,  Col.  A.  S.  Colyar,  of 
Nashville,  gives  the  Tennessee  Bar  some  interesting  anec- 
dotes and  incidents  in  the  life  of  "  Old  Hickory."  Another 
biographical  sketch  worthy  of  mention  is  that  of  Edwin  T. 
Merrick,  who,  apparently  fearful  lest  we  should  forget  that 
the  Supreme  Court  has  had  other  Chief  Justices  besides 
Marshall,  takes  as  liis  subject  lioger  B.  Taney,  whom  he 
describes  as  "  the  greatest  successor  of  the  greatest  Chief 
Justice  of  the  United  States." 
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"  Assessments  and  Taxation,"  by  Frederick  Dumont  Smith, 
•**The  Taxation  «)f  Private  Corporations."  by  J.  H.  Pou,  and 
^'  The  Fundamental  Principles  of  American  Government 
Applied  to  Taxation/'  by  F.  A.  Broomhill,  are  some  of  the 
papers  on  this  ever-present  and  ever-pressing  subject. 

What  has  been  accomplished  by  the  difterent  associations 
cooperating  with  the  American  Bar  Association  towards  the 
securing  of  uniform  legislation  irt  the  different  States,  is  well 
told  by  W.  L.  Permenter  addressing  the  Ohio  Bar. 

The  relation  of  the  legal  fraternity  to  letters  is  considered 
in  such  papers  as  that  of  Geo.  B.  Rose  on  '*  Literature  and 
the  Bar,"  and  that  of  S.  W.  Dana  on  "Law  and  Letters." 

In  addition  to  these  and  other  papers  of  general  interest, 
almost  every  report  contains  a  number  of  chiefly  local  value, 
the  discussion  of  some  law  or  decision,  the  need  of  some 
reform  in  the  jurisprudence  of  the  State,  some  period  of  State 
history,  reminiscences,  biographical  sketches  and  memorials, 
a  varied  and  extensive  local  literature  which,  but  for  the  Bar 
Association,  would  be  entirely  lost. 

THE  AVORK  UNDERTAKEN  AND  ACCOMPLISHED. 
The  declared  objects  of  the  several  Bar  Associations  differ 
but  immaterially.  The  constitutions  of  most  of  them  state 
the  purposes  of  the  organizations  substantially  thus :  "  To 
advance  the  science  of  jurisprudence,  promote  the  adminis- 
tration of  justice,  uphold  the  honor  of  the  profession  of  the 
law,  and  establish  cordial  intercourse  among  the  members  of 
the  bar."  At  a  recent  meeting  of  the  Kentucky  Bar,  called 
for  the  purpose  of  organizing  a  State  Association,  Mr.  T.  K. 
Helm  read  a  paper  on  "  The  Procedure  and  Achievements  of 
the  Bar  Associations  of  other  States."  After  a  long  list  of 
notable  achievements  accredited  to  the  Associations,  he  con- 
cludes, "  I  could  enumerate  many  other  reforms  that  have 
been  accomplished,  but  must  be  content  with  saying  that  the 
power  for  good  of  Bar  Associations  seems  almost  unlimited  ; 
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that  there  is  no  point  from  the  details  of  procedure  to  the- 
regulation  of  municipal  and  private  corporations  at  which 
they  have  failed  to  meet  success."  Let  us  see  how  well  dur- 
ing the  past  year  the  Associations  have  fulfilled  the  pur- 
poses of  their  existence. 

In  nothing  have  the  efforts  of  the  Associations  met  with 
such  signal  success  as  in  elevating  the  standard  for  admission 
to  the  bar.  A  few  years  ago,  in  almost  every  State,  it  was^ 
much  easier  to  be  admitted  to  the  bar  and  nominally  to  be- 
come a  lawyer  than  to  become  a  physician,  dentist,  pharma- 
cist or  minister.  Every  mother's  son  who  applied  was  ad- 
mitted with  little  or  no  regard  to  his  knowledge  or  quali- 
fications. But  the  State  Associations,  under  the  leadership 
of  the  American  Bar,  have  changed  this  in  a  large  number 
of  States.  Most  of  these  now  have  State  boards  of  legal 
examiners  and  the  examinations  are  no  longer  a  farce. 
Eleven  States  require  that  the  applicant  for  admission  shall 
produce  proof  of  having  studied  law  at  least  two  years. 
Many  require  a  general  education  equivalent  to  a  high  school 
course.  The  law  schools  have  generally  adopted  carricula 
requiring  two,  some  three,  and  a  few  four  years.  Every- 
where the  tendency  is  towards  stricter  requirements.  Dur- 
ing the  past  year  a  number  of  associations  report  gratifying 
progress  in  this  regard.  Colorado  succeeded  in  having  the 
study  period  raised  from  two  to  three  years.  Maryland  also- 
secured  a  three  years  previous  study  requirement  as  well  as  a 
general  educational  qualification.  North  Carolina  is  content 
for  the  present  with  two  years'  study,  and  adds  Legal  Ethics 
to  the  required  studies.  Iowa  gets  a  board  of  legal  exami- 
ners and  her  law  schools  adopt  a  .three  years  course.  Mis^ 
souri,  Pennsylvania  and  Texas  are  all  working  for  boards  of 
examiners  with  good  prospects  of  success.  The  Missouri 
bill  takes  away  from  the  law  schools  the  privilege  of  admit- 
ting their  graduates  to  the  bar.  The  report  of  the  debate 
on  this  feature  of  the  proposed  law   reads  so  much  like  the 
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one  had  last  year  in  this  Association  on  a  similar  provision 
as  to  m^ke  the  two  almost  indistinguishable  except  for  the 
names  of  the  participants.  The  Supreme  Court  of  New 
Jersey,  at  the  request  of  the  Association,  has  appointed  a 
commission  to  examine  the  laws  ot  other  States  and  suggest 
a  proper  system  for  that  State.  In  Vermont  the  Association 
conducts  the  examinations  for  admission  for  the  Supreme 
Court.  Prof.  Lile,  of  the  University  of  Virginia,  brings  in 
an  interesting  report  showing  the  progress  of  the  movement 
for  higher  standards  for  admission  to  the  bar,  and  recom- 
mending for  Virginia  two  years'  previous  study  and  a  gen- 
eral educational  requirement.  Indeed  in  almost  every  asso- 
ciation some  effort  is  being  put  forth  in  the  direction  of  ele- 
vating the  standard. 

But  the  Bar  Associations  stand  not  only  for  education  and 
morals  as  qualifications  for  those  who  seek  admission  to  the 
profession,  but  for  honor,  uprightness  and  ethical  conduct  on 
the  part  of  those  who  have  already  been  admitted  to  its  ranks. 
Nearly  all  the  associations  have  standing  committees  on 
grievances  and  legal  ethics,  whose  duties  are  to  call  attention 
to  such  practices  as  affect  the  honor  and  integrity  of  the  bar 
and  to  bring  to  justice  recalcitrant  members.  During  the 
past  year  Codes  of  Ethics  have  been  adopted  in  Maryland 
and  West  Virginia*  framed  largely  after  those  previously 
adopted  in  other  States.  Iowa  has  a  symposium  on  Ethics 
with  papers  covering  different  phases  of  the  subject.  The 
principal  address  in  Rhode  Island  is  also  on  the  "  Ethics  of 
Bench  and  Bar." 

The  Colorado  Association  is  pursuing  a  policy  calculated 
to  strike  terror  into  the  hearts  of  all  legal  offenders.  Last 
year,  through  the  efforts  of  this  Association,  five  attorneys 
were  disbarred.  Prosecutions  were  also  authorized  in  six 
other  cases  and  were  refused  in  five.  During  the  four  years 
of  its   history  the  names   of    eleven  attorneys    have  been 
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stricken  from  the  rolls  and  disbarment  proceedings  are  still 
pending  in  seven  cases. 

Illinois  also  believes  in  getting  rid  of  unworthy  lawyers. 
The  last  report  shows  three  disbarments  during  the  year  and 
four  cases  pending.  Most  of  these  cases  were  undertaken 
by  the  Chicago  Bar  Association,  which  seems  to  be  especially 
active  in  these  matters. 

One  case  for  disbarment  was  successfully  prosecuted  by 
the  New  York  State  Association. 

North  Dakota  seems  to  be  preparing  for  vigorous  action, 
as  it  adopts  a  course  of  procedure  in  disbarment  cases. 
North  Carolina  is  also  endeavoring  to  secure  legislation  ena- 
bling it  to  proceed  against  attorneys  guilty  of  unprofessional 
conduct.  Arkansas  mildly  recommends  that  steps  be  taken 
to  rid  the  profession  of  unworthy  members  but  takes  no 
definite  action. 

The  efforts  of  the  Associations  to  reform  the  laws  and 
better  the  administration  of  justice  in  their  respective  States 
differ  necessarily  according  to  the  local  conditions  and  needs. 
It  is  encouraging  to  note,  however,  that  many  of  the  problems 
which  confront  us  are  also  pressing  for  solution  upon  our 
brethren  in  other  States. 

Georgia's  Supreme  Court  is  not  the  only  one  whose  docket 
is  congested.  Nebraska  devotes  almost  her  entire  session  to 
measures  of  relief  for  her  court,  and  is  fortunate  in  getting 
the  legislature  to  pass  most  of  the  bills  recommendecl.  In 
Arkansas  the  court  is  so  far  behind  with  its  docket  that  a 
resolution  is  introduced  asking  the  court  to  discontinue 
written  opinions  until  it  catches  up  with  its  work.  The  res- 
olution, however,  fails  of  passage.  Michigan  recommends 
the  establishment  of  an  intermediate  court  of  appeals  whose 
decision  shall  be  final  (except  in  certain  instances)  in  cases 
involving  less  than  one  thousand  dollars.  The  Michigan 
committee  introduce  figures  to  show  that  the  court  can  only 
give  four  hours  to  the  consideration   of  each  case  in  the 
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present  crowded  condition  of  the  docket.  Colorado  seeks  to 
abolish  the  Court  of  Appeals  of  that  State,  and  hopes  by  an 
increase  in  the  number  of  judges  of  the  Supreme  Court  to 
have  that  tribunal  do  the  work  of  both  courts.  In  Illinois 
the  complaint  is  that  the  court  calls  the  entire  docket  for 
oral  argument  and  then  divides  up  the  cases  and  decides 
them.  The  Association  believes  that  in  such  cases  oral  ar- 
gument is  of  little  avail,  and  it  considers  such  argument, 
when  given  its  proper  weight,  highly  valuable  both  to  the 
court  and  to  the  cause.  Kentucky  thinks  the  records  in  the 
Court  of  Appeals  should  be  printed. 

Amendments  to  the  Constitution  aflecting  the  judiciary 
are  discussed  in  West  Virginia,  North  Carolina  and  New 
Jersey. 

The  Committee  on  J-iaw  Reform  in  Ohio  recommends  that 
an  act  be  passed  requiring  the  auditor  to  refuse  to  issue  a 
warrant  for  any  part  of  a  judge's  salary  until  an  affidavit  is 
made  by  the  judge  that  all  cases  submitted  to  him  for  deci- 
sion have  been  decided.  After  considerable  discussion  the 
recommendation  is  tabled.  It  may  be  noted,  in  passing,  that 
in  Ohio  the  judges  are  honorary  members  of  the  Asso- 
ciation. 

Michigan  takes  up  the  Justice  Court  problem  where  we 
left  it  last  year,  providing  that  the  legislature  be  asked  to 
abolish  the  fee  system  of  compensation  for  justices  of  the 
peace,  and  that  salaries  be  fixed  for  them  ranging  in  amount 
according  to  the  work  done. 

Oregon  is  so  much  interested  in  the  jurisdiction  of  Justice 
Courts  that  a  committee  of  fifty  go  to  the  legislature  and 
secure  the  passage  of  the  act  desired. 

The  old  State  of  Virginia  and  the  new  State  of  Washing- 
ton, separated  by  a  continent,  are  both  investigating  the 
Torrens  System  of  registering  titles  to  land.  Michigan, 
too,  takes  favorable  action  on  introducing  the  system  in  that 


Digitized  by 


Google 


170  19    GEORGIA    BAR   ASSOCIATION. 

State.     The  Associations  are  entitled  to  the  credit  of  having 
secured  the  adoption  of  the  Torrens  System  in  four  States. 

The  movement  for  uniform  State  laws  is  advanced  by  the 
addition  of  several  States  to  those  who  have  adopted  the  "Ne- 
gotiable Instruments  Act/^  the  Legislatures  in  all  cases  act- 
ing at  the  suggestion  of  the  bar  associations. 

Minnesota  and  South  Dakota  have  succeeded  in  convinc- 
ing the  legislatures  of  their  respective  States  that  the  laws 
need  revision  and  codification.  In  New  York  a  committee 
of  fifty  is  appointed  to  obtain  legislation  furthering  statutory 
and  code  revision. 

The  Pennsylvania  Bar  is  certainly  not  afraid  of  work.  Its 
Committee  on  Law  Reform  submits  as  a  part  of  its  report  a 
comprehensive  act  on  the  subject  of  boroughs  intended  to 
codify  and  supersede  all  the  law  on  the  subject.  The  Act 
covers  sixty-seven  pages  of  the  printed  report  and  seems  to 
be  an  admirable  piece  of  legal  work.  It  meets  the  entire 
approval  of  the  Association.  The  Ohio  Association  has  a 
voluminous  and  carefully  prepared  report  on  a  Municipal 
Code. 

The  Supreme  Court  of  New  Mexico  honors  the  Associa- 
tion of  that  Territory  by  requesting  it  to  revise  the  rules  of 
court.  This  is  the  third  time  the  Association  has  done  this 
work,  and  the  rules  recommended  have  always  been  approved 
by  the  Court. 

The  Iowa  Association  adds  to  its  machinery  a  section  on 
Taxation,  after  the  plan  of  the  section  on  Legal  Education 
of  the  American  Bar. 

New  York  takes  steps  for  the  erection  of  a  statue  of 
Chancellor  Kent. 

Kansas  starts  out  on  a  campaign  for  new  members,  pro- 
posing to  mail  copies  of  its  report  to  all  lawyers  in  the  State 
and  to  invite  all  reputable  members  of  the  Bar  to  unite  with 
the  Association. 

The  respect  accorded  the  recommendations  of  the  Associ- 
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«tion8  is  far  from  being  the  same  in  all  the  States.  The 
-General  Assembly  of  Pennsylvania,  for  instance,  passes 
without  the  change  of  a  word  seven  different  bills  recom- 
mended by  the  Association  of  that  State,  together  with  the 
-**  Negotiable  Instruments  Acts,^'  upon  the  simple  statement 
that  the  Association  was  back  of  them.  On  the  other  hand 
a  commission  appointed  in  Illinois  to  reform  pleading  and 
practice,  after  eighteen  months  of  laborious,  painstaking  and 
-efficient  work,  sees  the  measures  suggested  by  it  "  die  from 
legislative  starvation  and  neglect*'  without  even  being 
brought  before  either  house  for  consideration.  Tennessee, 
•having been  "turned  down"  so  often  by  the  legislature,  seeks 
to  find  th«  reason  and  has  a  paper  from  a  member  of  that  body ' 
on  "  The  Tennessee  Bar  Association  and  the  State  Legisla- 
ture." The  remedy  suggested  by  this  writer  is  to  send  the 
best  lawyers  to  the  Legislature,  and  for  every  member  of  the 
profession  to  throw  himself  in  the  breach  and  help  to  have 
the  recommendations  of  the  Association  enacted,  not  trust- 
ing too  much  to  committees. 

THE  GEORGIA  BAR  ASSOCIATION. 

It  is  gratifying  to  note  that  our  own  Association  is  receiving 
most  favorable  attention  elsewhere.  The  Secretary  of  the 
American  Bar  has  included  in  the  last  report  of  that  Associ- 
ation a  **  Summary  of  the  Proceedings  of  the  State  Bar  Asso- 
■ciations."  In  this  summary  more  space  is  devoted  to  Geor- 
gia than  to  any  other  Association  with  possibly  one  excep- 
tion, and  this  report  shows  that  our  Association  compares 
favorably  in  every  respect  with  her  sisters  throughout  the 
Union.  In  the  paper  by  Mr.  Helm,  recounting  the  achieve- 
ments of  the  Bar  Associations,  which  has  already  been 
alluded  to,  Georgia  is  referred  to  by  name  oftener  than  any 
other  Association.  An  examination  of  the  addresses  and  pa- 
pers read  at  our  meeting  last  year  discloses  the  fact  that  the 
intellectual  feast  spread  before  the  lawyers  of  Georgia  ex- 
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cecda  from  almost  every  point  of  excellence  that  afibrded 
the  bar  of  any  other  State. 

Unfortunately  the  members  of  the  profession  in  Georgia 
have  not  given  the  Association  that  cordial  support  to  which 
it  was  entitled,  and  its  usefulness  has  been  correspondingly 
diminished.  It  is  nevertheless  true,  in  spite  of  this,  that  the 
Georgia  Bar  Association  stands  in  the  forefront  of  the  or- 
ganizations of  the  profession  in  the  country. 

IN  CONCLUSION. 

Allow  me  to  quote  from  the  President's  address  delivered 
by  Senator  Manderson  at  the  meeting  of  the  American  Bar 
in  1900.     He  says : 

*'  We  are  pleased  to  note  a  constant  increase  in  the  num- 
ber and  a  strengthening  of  the  influence  and  power  of  the 
Bar  Associations  in  States,  judicial  districts,  counties  and 
towns.  Nearly  three  hundred  have  reported  their  existence 
to  our  secretary.  They  are  the  bulwarks  of  professional, 
ethics,  and  the  safeguard  of  our  calling,  having  as  their 
chief  purpose  the  public  good.  They  have  elevated  the 
standard  of  qualifications  for  admission  to  the  Bar,  promoted 
the  revision  and  perfection  of  codes,  reformed  many  de- 
fective statutes,  brought  about  uniformity  in  many  laws, 
aided  the  more  perfect  administration  of  justice  and  added 
to  the  literature  of  the  country  much  matter  to  enlighten* 
and  to  elevate." 
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REPOKT  OF  THE  COMMITTEE  OX  IXTEKSTATE  LAW. 


Mr.  President: 

Your  Commitibee  oin  Inlteratate  Law  begs  to  report  tliat  the  work 
of  securing  uniform  State  legislation'  is  making  fairly  satisfactory 
progress.  It  is  not  expected  that  all  the  laws  of  the  several  States 
^hall  become  uniform.  The  material  and  social  conditions  of  the 
several  States  are  so  different,  that  absolu'te  uniformiit}'  is  neltlier 
practicable  nor  desirable.  In  order  to  obtain  uniformity  of  legis^ 
lation  commissiotns  on  uniform  state  laws  have  been  created  by 
the  different  States.  The  eomm-issioneirs  meet  in  conference  for 
the  better  accoanplisihmenft  of  the  HX)rk.  They  are  appoiaited  under 
the  laws  of  the  respective  States,  with  authofrity  to  confier  with  oom- 
m'issioneiis  of  obhieir  Sftabete,  and  reoommeoid  formes  of  bills  or  meas- 
ures to  'bring  albout  unjiforrmity  of  la*w  in  the  execution  aind  proofs 
of  deeds  and  wills,  in  the  'laws  of  bills  and  notes,  marriage  and 
divoroe,  and  otlher  «ulbjelots  wh^ere  such  un'iformit}'  seems  practicable 
and  deaimblle. 

Eleven  conferences  have  so  far  been  held ;  the  first  at  Saratoga,, 
for  three  days,  beginning  the  24tli  of  August,  1892 ;  the  last  at  Den- 
ver, Colorado,  in  1901,  and  the  next  conference  will  be  held  at  Sara- 
toga during  the  present  year. 

It  is  of  the  first  importance  to  the  people  of  all  the  States,  that 
there  should  be  uniformity  in  the  laws  which  deal  with  economic^ 
relations,  such  as  husband  and  wife,  parent  and  child,  guardian  and 
ward,  and  master  and  servant.  So,  also,  uniformity  should  char- 
acterize the  statutes  of  weights  and  measures,  the  execution  of  deeds,, 
mortgages  and  wills,  the  laws  of  descent  and  distribution,  and  of 
insurance,  bills  and  notes.  Thirty-three  States  of  the  American 
Union  have  united  in  the  appointment  of  commissions.  Appended 
to  this  report,  and  forming  part  of  it,  are  the  several  forms  of  bills 
which  have  been  agreed  upon  by  the  commissioners,  and  your  com- 
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mittee  recommends  that  the  Standing  Committee  on  Legislation 
from  this  Association  iirill  cause  these  bills  to  be  introdnoed  at  the 
next  session  of  the  General  Assembly  of  this  State,  and  will  nrge 
their  passage. 

However  zealous  we  may  be  of  the  rights  of  the  States,  it  should 
not  be  forgotten  tlmt  the  end  sought  to  be  attained  is  without  the 
aid  of  federal  legislation,  and  by  the  action  of  the  sovereign  Staves. 
Too  much  cannot  be  said  in  favor  of  the  full  and  carefully-prepared 
bill  which  is  intended  to  codify  the  laws  of  bills  and  notes.  This 
•codification  is  the  result  of  the  labor  of  one  of  the  ablest  experts  of 
the  country.  The  work  has  been  gone  over  by  the  commissioners, 
and  the  act  has  been  passed  by  the  following  States:  Connecticut, 
•Colorado,  Florida,  Xew  York,  Massachusetts,  Maryland,  Virginia, 
North  Carolina,  Wisconsin,  Tennessee,  Oregon,  Washington,  Utah, 
Xorth  Dakota,  Rhode  Island,  Pennsylvania,  Arizona,  and  by  Con- 
gress for  the  District  of  Columbia.  It  is  confidently  expected  that 
this  act  will  make  a  code  for  the  English-speaking  people,  so  that 
there  will  be  substantial  uniformity  throughout  the  commercial 
world  in  the  matter  of  the  law  of  negotiable  instruments.  Your 
■committee  cannot  pre^  too  earnestly  the  adoption  of  this  act  by  the 
Legislature  of  our  own  State.  Georgia  is  regarded  as  the  foremost 
of  the  Southern  States,  and  it  is  not  a  pleasant  reflection  to  think 
that  she  is  not  abreast  of  her  sister  States  in  this  wise  and  patriotic 
movement  to  simplify  the  law.  The  hig'hest  duty  of  the  truly  great 
lawyer  is  to  mold  and  direct  legislation,  and  it  is  to  this  Association 
that  the  Legislature  of  the  State  looks  for  intelligent  and  unselfish 
guidance  and  support. 

Respectfully  submitted.  P.  W.  Meldriji, 

T.  M.  Cunningham,  Jr., 
A.  P.  Persons, 
Marion  W.  Harris, 

Committee. 

Attached  to  the  foregoing  report,  and  submitted  as  a  part  thereof, 
-was  the  report  of  the  Eleventh  National  Conference  of  the  State 
Boards  of  Commissioners  for  Promoting  Uniformity  of  Legislation 
in  the  United  States,  with  the  Forms  of  Bills  recommend^.  Also 
the  Xegotiable  Instrumeaits  Act  and  tlie  comments  of  James  Barr 
Ames  and  Lyman  D.  Brewster  thereon. 
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APPENDIX  H, 


HEPORT  OF  THE  COMMITTEE  ON   JUDICIAL    AD- 
MINISTRATION  AND  REMEDIAL   PROCEDURE. 


The  Committee  on  Judicial  AdmiuistratioD  and  Remedial 
Procedure,  at  the  meeting  of  the  Association  held  in  July  of 
last  year,  made  a  report  containing  suggestions  for  harmonizing 
•Judicial  Administration  in  this  State,  and  embodying  proposals 
•looking  toward  uniformity  and  symmetry  in  the  entire  system. 

So  important  and  far-reaching  are  these  suggestions  that  the 
Association  decided  to  defer  the  whole  matter  of  that  report  to 
>the  present  meeting,  in  order  to  secure  a  general  discussion  and 
mature  consideration  thereof. 

This  being  the  case,  it  logically  follows  that  this  report  should 
-concern  itself  with  the  other  branch  of  the  committee  work, 
•to  wit : 

REMEDIAL  PROCEDURE. 

*  ''At  a  recent  meeting  of  the  American  Bar  Association 
Mr.  Frank  C.  Smith  called  the  attention  of  that  body  to  the 
fact  that,  by  a  critical  examination  of  the  digest  of  all  the  cases 
•decided  by  Courts  of  Review  in  the  United  States  and  Canada 
f»ir  one  year,  he  had  found  that  nearly  one-half  of  the  questions 
•carried  to  and  decided  by  Courts  of  Appellate  Jurisdiction  in 
ithis  country  were  questions  arising  out  of  disputes  as  to  the 
proper  method  of  bringing  before  the  courts  the  merits  involved 
in  the  original  differences.  He  said  that  he  found  also  that  in  the 
States  which  had  adopted  the  so-called  ^reform  procedure,'  the 
points  of  practice  were  48|  per  cent.,  while  in  the  States  which 


*  Address  of  Prof.  Roswell  Shinn  to  IIUdois  CoUoge  of  Law. 
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had  adhered  to  the  eomtaon  law,  including  the  Federal  tribu- 
nals, the  points  of  practice  were  only  43^  per  cent.  Reform 
measures  do  not  always  reform. 

^^  Assuming  it  to  be  proven  that  but  a  little  more  ihan  one-half 
of  the  questions  decided  in  Courts  of  Review  have  anything  to 
do  with  the  merits  of  the  matter  in  controversy,  it  shows  that 
one-half  of  the  trial  lawyers  of  the  country  do  not  know  how 
to  bring  the  merits  of  the  cause  to  the  attention  of  the  court. 
It  shows  that  in  America  to-day  a  knowledge  of  the  practice  is 
worth  as  much  to  the  practitioner  as  his  knowledge  of  all  the 
other  branches  of  the  law  together.  It  condemns  us  as  a  pro- 
fession.'* 

Since  the  adoption  of  the  Uniform  Procedure  in  I^aw  and 
Equity,  as  provided  in  the  Act  of  1887,  and  since  the  regulation 
of  pleading  made  by  the  Act  of  1893,  and  the  Acts  amendatory 
thereof,  our  State  has  been  practically  under  the  *'reform  proced- 
ure." Sufficient  time  has  elapsed  for  the  profession  to  become 
familiar  with  this  procedure.  And  it  may  be  safely  said  that  at 
present  it  serves  the  purpose  intended  fairly  well. 

Without  obviating,  but  rather  emphasizing  the  necessity  for  a 
knowledge  of  the  principles  of  pleading,  it  has  simplified  pro- 
ceduire,  eliminated  unnecessary  distinctions,  and  cleared  the  prac- 
tice of  much  that  was  obsolete,  *'or  thoroughly  deserving  to  be 
so.'' 

The  committee,  therefore,  consider  that  any  radical  change  in 
the  present  method  of  pursuing  legal  and  equitable  remedies^ 
and  reliefs  would  be  unwise.  On  the  contrary  it  is  suggested 
that  a  further  enlargement  of  the  present  procedure  be  made. 

In  many  cases  before  the  courts,  the  cause  of  action  having 
been  set  forth  paragraph ically,  the  defendant  having  admitted 
each  paragraph  of  the  petition,  proceeds  to  set  up  his  defense, 
which  is  in  the  nature  of  what  at  common  law  was  known  as  a 
plea  of  confession  and  avoidance.  Our  Code  declares  that  this  is^ 
pleading  "sufficient  to  carry  the  cause  to  the  jury  without  any 
replication,  or  other  course  of  proceeding/'   §5067. 
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The  case  now  is  in  the  position  of  an  affirmative  pleading  by 
the  defendant, and  no  lorinulation  of  issues  thereon  by  the  plain- 
tiflF.  In  other  words,  the  plaintiflF  is  let  in,  on  the  trial,  to  make 
out  a  case  of  which  the  defendant  has  no  notice  from  the  plead- 
ings. 

The  committee  suggests  the  adoption  of  a  rule  of  pleading 
requiring  the  plaintiff  to  "meet  with  appropriate  written  plead- 
ing," to  be  known  as  a  reply,  "new  matter  set  up  by  the  defend- 
ant, not  controverting  the  plaintiff's  petition." 

This  is  now  discretionary  with  the  court,  and  applies  only  in 
cases  of  petitions  seeking  equitable  remedy  and  relief  and  of  the 
answers  thereto.     §5050. 

APPEALS. 

The  great  and  increasing  volume  of  the  business  before  the 
Supreme  Court  imperatively  necessitates  the  decision  of  many 
causes  without  hearing  oral  argument.  Without  stopping  to 
discuss  the  right  of  a  litigant  to  be  heard  by  counsel  in  the  Su- 
preme Court,  suffice  it  to  say  that  in  many  cases  the  court,  even 
after  most  careful  reading  of  written  arguments,  has  based  the 
decision  on  some  ground,  which  was  not  the  controlling  question 
in  the  case. 

At  least  50  per  cent,  of  the  cases  go  to  the  Supreme  Court  on 
a  refusal  of  the  trial  court  to  grant  a  new  trial.  It  is  believed 
that  many,  in  fact  the  greater  number  of  the  cases  which  go  up  on 
a  refusal  to  grant  a  new  trial,  would  be  finally  settled  in  the  trial 
-courts,  provided  the  right  to  appeal  to  a  second  jury  in  those 
courts  were  allowed. 

The  Constitution  now  declares  that  the  Legislature  may  "pro- 
vide for  an  appeal  from  one  jury  in  the  superior  and  city  courts 
to  another.''     Art.  6.,  sec.  4,  par.  6. 

The  committee  submits  this  suggestion  for  the  consideration 
of  the  Association.  Certainly  the  evil  is  glaring  enough  to  de- 
mand a  remedy,  and  this  one  may  be  worth  a  trial. 

The  only  other  feasible  method  of  relieving  the  pressure  on 
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the  Supreme  Court,  except  the  establishment  of  an  intermediate 
court,  is  the  limiting  of  the  reviewable  cases  by  the  amount  of 
money  involved.  This  leaves  out  of  consideration  any  idea  of 
abstract  justice,  and  is  purely  artificial  and  arbitrary. 

AMENDMENTS. 

In  the  matter  of  amendments  to  pleadings  the  committee  sug- 
gests that  the  law  as  it  now  stands  is  perhaps  too  liberal,  and 
deprecates  any  action  looking  to  the  extension  of  the  right  to 
amend. 

STATUTORY  REMEDIES. 

While  the  procedure  in  our  State  for  obtaining  statutory 
remedies  is  in  the  maiu  admirable  and  complete,  yet  it  is  much 
to  be  deplored  that  the  methods  of  procedure  are  as  numerously 
diverse  as  the  States  of  the  Union. 

The  settlement  of  this  matter,  like  the  much-desired  uniform- 
ity in  civil  procedure  iu  all  the  States,  is  to  be  accomplished,  if 
at  all,  by  concert  of  action  through  some  central  organization 
like  the  American  Bar  Association. 

This  uniformity  is,  of  courae,  most  to  be  desired  in  those  stat- 
utory proceedings  peculiarly  adapted  to  the  needs  of  the  busi- 
ness world,  which  is  impatient  of  the  distinctions  made  by  State 
lines. 

Such  uniformity  will  be  accomplished,  not  by  abandoning  en- 
tirely the  methods  of  any  one  State,  but  by  adopting  the  best 
features  in  all. 

CRIMINAL  PROCEDURE. 

It  is  highly  important  that  the  method  of  requiring  persons 
to  answer  to  charges  of  the  violation  of  the  criminal  law  should  be 
uniform  throughout  the  State.  To  that  end  the  committee  sug- 
gests  that  the  diversity  in  the  rules  for  framing  accusations,  and 
bringing  the  defendant  to  trial  in  the  city  and  county  courts, 
be  corrected. 

The  present  law  on  the  subject  of  the  prisoner's  statement  is 
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an  unnecessary  exception  to  the  rules  of  evidence,  and  should  be 
so  anoended  as  either  to  exclude  the  accused  from  the  witness 
stand;  or  put  him  upon  the  same  footing  with  other  witnesses^ 
subject  to  cross-examination,  prosecution  for  perjury^  and  his 
testimony  should  be  received  under  the  usual  rules  as  to  inter- 
est. 

LAND  TITLES. 

While  perhaps  not  strictly  in  the  province  of  the  committee^ 
yet  as  germane  to  its  dutias  it  is  suggested  that  a  committee  be 
appointed  by  the  Association  to  investigate  and  report  upon  the 
Torrens  System  of  Registration  of  Land  Titles. 

ACT  TO  REGULATE  CORPORATIONS. 

Also  germane  to  the  subject,  though  not  exclusively  a  matter 
of  procedure,  the  Committee  submits  for  consideration  the  fol- 
lowing proposed  legislation : 

AN  ACT 

To  regulate  the  administration  of  all  corporations  created  by 
or  existing  under  the  laws  of  this  State,  to  define  their  powers^ 
and  duties^  give  rights  to  parties  dealing  with  them^  and  for 
other  purposes. 

Section  I.  Be  it  enacted  by  the  General  Assembly  of  Geor- 
gia, and  it  is  hereby  enacted  by  authority  of  the  same,  That  from 
and  after  the  passage  of  this  act  all  corporations  created  by  or 
existing  under  the  laws  of  this  State  shall : 

(a)  Hold  all  their  corporate  meetings  of  stockholders  and 
directors,  whether  for  the  election  of  ofiGcers,  authorizing  the  is- 
sue of  bonds,  mortgages,  or  deeds  of  trust,  or  for  the  transac- 
tion of  other  business  affecting  the  weliare  of  the  corporation, 
within  the  limits  of  the  county  in  this  State  where  the  princi- 
pal office  of  the  corporation  is  located. 

(6)  Keep  within  the  limits  of  the  county  of  the  principal 
office  of  the  corporation  its  books  showing  the  corporate  trans- 
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tions,  namely,  Books  of  Minutes,  Ce^t^ficate  of  Charter,  or 
other  evidence  of  incorporation,  Scrip  Book,  Stock  Ledger, 
with  the  title  deeds  and  other  documents,  or  choses  in  action  re- 
lating to  the  ownership  and  management  of  the  pro|)erty  of  the 
•corporation.  That  all  this  corporate  property  shall  be  in  the 
special  charge  and  custody  of  an  officer  to  be  annually  elected 
or  appointed  by  the  corporation,  and  such  party  to  be  a  resident 
of  the  county  in  the  State  where  the  principal  office  of  the  cor- 
poration is  located,  and  the  corporation  shall  report  annually  to 
the  ordinary  of  the  county,  the  name  of  the  officer  to  be  kept 
on  file  in  his  office.  That  upon  application  to  the  ordinary, 
duly  verified,  such  officer  shall  by  him  by  order  be  required  to 
furnish,  under  oath,  to  any  stockholder,  creditor  or  person  inter- 
ested therein  information  as  to  the  capital  stock*,  list  of  stock- 
holders, amount  paid  in  by  the  stockholders,  corporate  property, 
and  general  financial  condition,  as  may  be  defined  in  the  order 
of  the  ordinary,  the  same  to  be  complied  with  under  the  pen- 
alty of  contempt  and  imprisonment  until  obeyed. 

Section  II.  Be  it  further  enacted,  that  all  deeds  of  trust  or 
mortgages,  or  other  conveyances  made  to  trustees  for  the  pur- 
pose of  securing  bonds  or  other  obligations  of  the  said  corpora- 
tion, or  made  to  the  creditors  of  such  corporation,  shall  be  made 
and  executed  in  this  State,  and  no  person  or  corporation  shall  act 
as  trustee  under  any  mortgage  or  deed  of  trust  so  made  unless 
said  person  is  a  resident  of  this  State,  or  a  corporation  created  by 
and  existing  under  the  laws  of  the  State  having  authority  for 
the  administration  of  such  a  trust,  and  any  appointment  as  trus- 
tee in  violation  hereof  shall  be  ipso  facto  void  as  to  the  exercise 
of  any  authority  whatsoever  by  him  or  it. 

Section  III.  Be  it  further  enacted  by  the  authority  aforesaid, 
that  if  any  corporation  shall  violate  any  of  the  provisions  of  the 
foregoing  sections  of  this  bill,  it  shall  be  cause  for  revocation 
and  forfeiture  of  its  charter ;  and  any  person  specially  damaged 
or  injured  thereby  may  make  application  to  the  attorney-gen- 
eral of  this  State  for  leave  to  proceed  in  his  name  to  enforce  the 
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-said  forfeiture,  which  application  the  said  attorney-general  shall 
»be  authorized  to  sanction  and  permit  if  the  same  is  found  by  him 
•to  be  meritorious  and  done  in  good  faith.  That  such  person  or 
persons  so  specially  damaged  shall  also  have  their  right  of  ac- 
tion against  the  officers  and  board  of  directors  of  the  said  cor- 
poration for  their  neglect  or  any  refusal  in  the  premises  to  com- 
^ply  with  the  provisions  of  the  Act. 

Section  IV.  Be  it  further  enacted,  That  all  laws  and  parts  of 
laws  in*  conflict  with  this  Act  be,  and  the  same  are,  hereby  re- 
,  pealed. 

Respectfully  submitted. 

Sylvanus  Morris, 

July,  1902.  Chairman, 


ADDENDUM. 


On  receipt  of  the  notice  of  my  appointment  as  Chairman  of 
^the  committee,  I  addressed  a  circular  letter  to  the  members 
■  asking  for  suggestions. 

One  member  replied,  sending  me  draft  of  an  act  of  proposed 
legislation.     Subsequently  I  drew  up  the  report  as  herewith  pre- 
sented, and  sent  copies  to  the  members  of  the  committee  for 
-suggestions. 

Hon.  J.  C.  C.   Black  doubts  whether  section  5050  of   the 
'Code  applies  to  equitable  causes  only ;  does  not  think  appeal 
from  one  jury  to  another  will  have  the  desired  effect;  favors  en- 
larging the  right  to  amend  in  the  interest  of  the  defendant ; 
•  does  not  favor  the  act  as  to   corporations,  thinks  it  goes  too  far. 
Hon.  M.  A.  O^Byrne  does  not  concur  in  the  suggestion  as  to 
'the  method  of  relieving  the  Supreme  Court;  does  not  favor  the 
:  second  section  of  the  act  as  to  corporations. 

Hon.  Frank  H.  Miller  proposes  to  amend  the  statement  on 
page  3,  at  the  close  of  the  subject  of  Remedial  Procedure,  so 
'that  it  shall  apply  to  equity  causes  only ;  suggests  that  the  report 
ibe  enlarged  so  that  matters  of  satisfaction  or  avoidance  (specially 
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pleaded  as  now  required),  not  stricken  od   deiaurrer,   shall  be- 
pleaded  to  by  way  of  reply,  not  only  in  equity  but  at  law*. 

Hon.  William  K.  Miller,  not  a  member  of  the  committee,, 
kindly  calls  my  attention  to  the  case  of  Murphey  v.  Harker,  de- 
cided by  the  Supreme  Court  on  April  1,  1902,  41  S.  E.  R- 
585,  as  to  the  reply. 

Hon.  H.  H.  Perry  doubts  the  advisability  of  appeals  from, 
one  jury  to  another. 

Respectfully  submitted. 

Sylva^'us  Mobbis,  Chairman.. 

July,  1902. 
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APPENDIX  I. 


THE  JUDICIAL  SYSTEM  OF  GEORGIA:  ITS  DE- 
FECTS;  WHAT  CHANGES  ARE  NECESSARY  TO 
BRING  ABOUT  A  MORE  HARMONIOUS  AND  OR- 
DERLY SYSTEM  AND  TO  RELIEVE  THE  SU- 
PREME COURT. 


PAPER   BY 

JUSTICE  ANDREW  J.  COBB 

OF  THE  SUPREME  COURT  OP  GEORGIA. 


While  the  subject  selected  for  discussion  involves  the  entire 
judicial  system  of  the  State,  I  shall  confine  myself  to  that  part 
which  relates  to  the  Supreme  Court. 

Any  alterations  required  to  bring  about  a  more  harmonious 
and  orderly  judicial  system  necessarily  involves  the  court  of  last 
resort,  and  while  all  of  the  amendments  may  not  have  for  their 
primary  object  the  relief  of  this  court,  any  change  which  will 
bring  about  harmony  and  order  will  tend  to  that  result. 

The  phraseology  of  the  subject  would  indicate  that  it  was  no 
longer  an  open  question  that  there  was  a  necessity  to  relieve 
the  Supreme  Court.  Are  we  justified  in  assuming  that  this  is  no 
longer  an  open  question  ?  Can  we  profitably  devote  ourselves 
to  the  discussion  and  determination  of  what  changes  should  be 
made  in  the  organization  or  jurisdiction  of  the  court  until  the 
conditions  are  shown  to  be  such  that  the  people  of  Georgia  can 
be  brought  to  the  conclusion  that  the  interests  of  the  public  de- 
mand that  the  laws  in  reference  to  the  court  should  undergo  modi- 
fication? The  people  will  never  be  so  satisfied  until  they  see 
the  bar  of  the  State  united  in  opinion  on  the  subject.  Opposi- 
tion  to   any  proposed  amendment  of  the  law  by  even  a  small 
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minority  of  the  bar,  composed  of  members  of  influence  and 
ability,  would  probably  result  in  a  defeat  of  the  measure. 

It  is  therefore  important  that  at  the  outset  of  a  movement  to 
bring  about  a  change  of  the  law  for  the  purpose  above  indicated 
those  who  believe  that  such  a  change  is  wise  or  needful  should 
be  in  a  po^^ition  to  maintain  successfully  this  contention. 

It  is  perfectly  natural  that  the  judges  of  the  court  should  be 
the  first  to  apprehend  that  the  mass  of  business  before  it  is  such 
as  to  seemingly  interfere  with  a  proper  disposition  of  the  cases 
in  the  time  prescribed  by  law.  While  this  fact  may  be  ever  so 
apparent  to  the  judges,  it  must  not  be  expected  that  the  people, 
or  even  the  bar,  will  be  ready  to  accept  as  conclusive  the  mere 
opinion  of  the  judges,  unsupported  by  the  facts  upon  which  it 
is  based.  The  unwillingness  to  accept  and  act  upon  such  an 
opinion  is  not  to  be  attributed  to  any  want  of  confidence  iu 
those  expressing  it,  but  rather  results  from  the  fact  that  human 
experience  has  demonstrated  that  the  most  conscientious  some- 
times fail  to  see  that  their  apparent  interest  in  the  public  welfare 
has  for  its  foundation  a  desire  prompted  primarily  by  persons  I 
considerations.  The  facts  upon  which  the  opinion  is  based 
should  be  submitted  to  the  bar,  and  if  the  members  of  the  bar 
upon  these  facts  reach  a  similar  conclusion,  it  is  more  than  prob- 
able that  upon  a  proper  presentation  of  these  same  facts  to  the 
people  or  their  representatives  the  necessity  for  relief  will  be 
recognized. 

It  is  of  course  impossible  to  present  in  the  limited  time  set  apart 
for  this  discussion  all  the  facts  that  could  be  collated  for  the  pur- 
pose of  showing  that  there  is  some  change  in  the  law  needed  to 
enable  the  Supreme  Court  to  maintain  completely  and  i^erfectly 
its  usefulness  and  efficiency.  Attention  will  now  be  called  to 
some  of  them. 

In  1890,  517  cases  were  returned  to  the  two  terms  of  the 
court ;  399  were  disposed  of  by  judgments  of  affirmance  or 
reversal ;  and  148,  or  about  twenty-seven  per  cent.,  were  with- 
drawn or  dismissed. 
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Id  1894,  723  cases  were  returned;  626  were  disposed  of  by 
judgments  of  reversal  or  affirmance;  and  97,  or  about  thirteen 
per  cent.,  were  withdrawn  or  dismissed.  The  decreased  percent- 
age of  withdrawals  and  dismissals  during  this  year  is,  to  some 
extent,  to  be  accounted  for  by  the  passage  of  the  acts  of  1892 
and  1893  (Civil  Code,  §§5536,  5569),  regulating  the  practice 
in  the  Supreme  Court. 

In  1897,  which  was  the  first  year  after  the  number  of  justices 
was  increased  to  six,  876  cases  were  returned ;  755  were  dis- 
posed of  by  judgments  of  affirmance  or  reversal;  and  121,  or 
about  fourteen  per  cent.,  were  withdrawn  or  dismissed. 

In  1901,  991  cases  were  returned;  898  were  disposed  of  by 
judgments  of  affirmance  or  reversal ;  and  93,  or  a  little  less 
than  ten  pet  cent.,  were  withdrawn  or  dismissed.  590  cases 
were  returned  to  the  October  term,  1901,  and  on  June  16,  393 
cases  had  been  returned  to  the  March  term,  1902.  Before  the 
present  term  is  closed  the  aggregate  number  of  cases  returned 
to  the  two  terms  will  exceed  1,000.  Of  the  983  cases  which 
are  already  on  the  dockets,  66,  or  a  little  less  than  seven  per 
cent.,  have  been  withdrawn  or  dismissed.  Of  those  remaining, 
in  136  the  record  is  silent  as  to  the  amount  involved ;  324  in- 
volve over  J500;  52  involve  between  J250  and  J500;  88  in- 
volve between  JlOO  and  ?250;  54  involve  between  J50  and 
JlOO  ;  52  involve  J50  or  less,  and  of  this  last  number  twenty 
are  cases  against  railroad  companies  for  killing  cattle,  in  which  the 
railroad  company  is  plaintiff  in  error.  201  are  criminal  cases, 
an.d  of  this  number  83  are  cases  involving  offenses  below  the 
grade  of  felony.  Ou  June  16  there  were  on  the  dockets  undis- 
posed of  179  cases,  and  there  will  probably  be  returned  to  the 
present  term  about  twenty  more  cases,  which  will  make  the 
number  necessary  to  be  decided  before  the  term  closes  about  200. 
It  is  hardly  probable  that  the  work  of  the  present  term  will  be 
completed  before  August  15. 

The  following  shows  by  terms  the  number  of  cases  in  which 
opinions  were  filed  as  well  as  those  in  which   head-notes  only 
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were  written,  from  the  March  term,  1893,  to  and  inclading  the 
March  term,  1901;  a  period  of  eight  and  one-half  years,  or  sev- 
enteen terms. 

Opinion  Cases.       Head-note  Cases. 

March    term,    1893 167 .142 

October  term,  1893 101 ..  80 

March    term,    1894 147 253 

October  term,  1894 117 92 

March    term,    1895 228 180 

October  term,  1895   128 83 

March    term,    1896-..    201 237 

October  term,  1896  \                     ,.-  «^ 

to  Jan.    1,   1897/      ^^ ^^ 

(The  foregoing  terms  are  reported  in  the  Georgia  Re- 
ports, beginning  with  91  Ga.,  p.  333,  and  ending  in 
the  1(»0  Ga.,  p.  105.) 

Opinion  Cases.    .   Head-note  Cases. 

Jan.  1, -97,  to  March  term, '97--   39   11 

March    term,    1897 376 131 

October  term,  1897- .    167 92 

March   term,    1898 339 123 

October  term,  1898 209 62 

March    term,    1899 272   153 

October  term,  1899 229 179 

March    term,    1900. 271 183 

October  term,  1900 219 152 

March    term,    1901 263 143 

(The  cases  decided  from  January  1,  1897,  to  the  Oc- 
tober term,  1901,  will  be  found  reported  in  the 
Georgia  reports,  beginning  with  100  Ga.,  p.  105, 
and  ending  with  the  113  Ga.) 

Ou  January  1,  1897,  the  court  was  reorganized  under  the 
constitutional  amendment  of  1896,  increasing  the  number  of 
lustices  from  three  to  six. 
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'During  the  period  beginning  with  the  March  term^  1893,  and 
ending  December  31,  1896,  a  little  less  than  four  years,  2299 
noses  were  decided,  1146  opinions  were  filed,  and  in  1153  cases 
head-notes  only  were  written. 

During  the  first  two  months'  existence  of  the  reorganized 
court,  from  January  1, 1897,  to  the  March  term,  1897,  50  cases 
were  decided  and  39  opinions  written. 

•From  the  beginning  of  the  March  term,  1897,  to  the  end  of 
the  October  term,  1900,  exactly  four  years,  3147  cases  were  de- 
cided, 2082  opinions  were  filed,  and  1065  cases  were  decided  on 
'  head-notes. 

In  the  latest  published  Georgia  Report  (113),  which  contains 
all  the  cases  decided  during  the  March  term,  1901,  there  are 
263  opinions  and  143  head-note  cases. 

It  is  apparent  that  the  number  of  cases  required  to  be  decided 
is  each  year  steadily  increasing;  this  increase  resulting  from 
•two  causes,  the  total  number  of  cases  returned  becoming  greater 
and  the  number  withdrawn  or  dismissed  less. 

During  the  four  years  immediately  preceding  the  reorganiza- 
tion of  the  court  opinions  were  filed  in  less  than  fifty  per  cent, 
-of  the  cases  decided,  and  at  the  March  terra,  1894,  opinions 
were  filed  in  less  than  thirty-seven  per  cent. 

During  the  four  years  immediately  following  the  reorganiza- 
tion of  the  court  opinions  were  filed  in  more  than  sixty-six  per 
-cent,  of  the  cases  decided,  and  at  no  term  were  the  cases  in 
which  opinions  were  filed  less  than  fifty-seven  per  cent. 

From  1897  to  1901  the  court  has  each  year  been  in  session 

-continuously  from  the  first  Monday  in  October  until  the  latter 

part  of  July,  and  in  several  years  an  adjournment  was  not  had 

until  nearly  the  middle  of  August.     The  working  hours  of  the 

-court  for  hearing  argument  and  consultation   have  been,  since 

-October,  1897,  from  9  a.m.  to  1  p.m.  and   from  3  p.m.  to  5 

•P.M.  in  the  fall  and  winter,  and  6  p.m.  in  the  spring  and  sum 

mer.     These  hoars,  however,  do   not  represent  all  the  working 

Ihours  of  the  justices.     The  individual  justice,  when  engaged  in 
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the  preparation  of  opinions,  does  not  confine  himself  to  these 
hours,  and  at  this  time,  as  well  as  when  engaged  in  consultation, 
often  finds  it  necessary  to  extend  his  hours  of  work  beyond 
those  above  named.  These  hours  of  work  are  very  different 
from  those  of  the  King's  Court  in  England,  at  least  at  one  time 
in  English  history.  "You  are' to  know,"  said  Fortescue,  the 
chancellor  of  Henry  VL,  "that  the  judges  of  England  do  not 
sit  in  the  King's  Court  above  three  hours  in  the  day,  that  ip, 
from  eight  in  the  morning  till  eleven.     The  courts  are  not  open 

in  the  afternoon The  judges,  when  they  have 

taken  their  refreshments,  spend  the  rest  of  the  day  in  the  study 
of  the  laws,  reading  of  the  Holy  Scriptures,  and  ionocent  amuse- 
ments at  their  pleasure.  It  seems  rather  a  life  of  contemplation 
than  of  much  action.  Their  time  is  spent  in  this  manner  free 
from  care  and  worldly  avocations." 

From  October,  1898,  until  February,  1900,  all  the  justices 
presided  in  every  case.  The  accumulation  of  business  compelled 
the  court  to  abandon  this  plan  and  hear  arguments  in  division. 
Under  this  system  the  division  which  hears  the  argument,  or  to- 
which  the  case  is  submitted,  examines  the  record  and  agree* 
upon  a  tentative  decision,  and  the  justice  to  whom  the  case  has 
been  assigned  makes  another  examination  of  iherecord  and  writejv 
an  opinion,  which  is  read  to  all  the  justices.  If  the  division 
which  has  determined  the  case  is  satisfied  that  the  optiH4iNi  submit- 
ted properly  deals  with  the  case  as  shown  by  the  record,  and  all 
the  justices  agree  that  the  law  of  the  case  is  correctly  set  forth, 
the  opinion  is  filed.  If  the  opinion  is  not  satisfactory  to  all  the 
justices  present,  the  case  is  re-examined  by  them.  It  is  not  un-^ 
common  for  this  examination  to  result  in  another  opinion  being 
prepared,  or  the  one  first  submitted  being  substantially  changed. 
It  is  and  has  been  the  earnest  purpose  of  all  the  justices  to 
avoid,  as  far  as  possible,  decisions  by  a  divided  court ;  and  when 
such  a  result  seems  probable,  cases  are  often  re-examined  by  all 
the  justices  again  and  again.  When,  however,  a  decision  by  ai 
divided  court  is  inevitable,  one  of  the  justices  writes  an  opinion 
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expressing  the  views  of  the  majority^  and  the  dissenting  justices, 
if  there  is  more  than  one,  agree  which  one  shall  express  their 
views. 

The  record  in  each  case  is  closely  examined  twice.  First,  by 
the  justices  of  the  division  hearing  the  case,  which  is  always 
never  less  than  two  and  generally  three ;  and,  second,  by  the 
justice  who  is  to  write  the  opinion.  If  there  is  any  difference 
among  the  justices  of  the  divi^sion  hearing  the  case,  the  record 
is  again  examined  by  all  the  justices  present  for  general  consul- 
tation. 

For  many  years  it  has  been  impossible  to  hear  oral  argument 
in  all  the  cases  returned  to  the  October  term  before  the  expira- 
tion of  that  term ;  but  until  1901  all  of  such  cases  were  heard! 
orally  during  the  March  term,  if  counsel  desired  to  be  so  heard. 
In  1901  the  court  felt  constrained  to  withdraw  this  privilege. 
In  1902  the  court  felt  compelled  to  again  withdraw  this  privi- 
lege, and  in  addition  to  this  counsel  in  cases  returned  to  the- 
March  term  were  requested,  so  far  as  they  could  consistently  do 
so,  to  submit  their  cases  on  briefs.  The  facts  which  were 
thought  sufficient  to  justify  this  request  were  set  forth  in  the 
preamble  to  the  order  of  March  19,  1902,  and  were  in  substance 
as  follows:  There  were  160  cases  of  the  October  term,  1901,  yet 
to  be  disposed  of.  The  number  of  cases  then  on  the  dockets  of 
the  March  term,  1902,  was  292,  which,  added  to  the  number  of 
additional  cases  which  would  probably  reach  the  court  during 
the  March  term,  made  an  aggregate  of  545  cases  to  be  disposed 
of  between  March  19  and  the  date  of  adjournment  in  the  sum- 
mer. Attention  was  called  to  the  fact  that  the  court  reviews^ 
by  direct  bill  of  exceptions  the  judgments  of  13.7  superior  courts^ 
and  about  40  city  courts. 

The  highest  evidence  that  the  bar  thoroughly  appreciated  the 
conditions  that  surrounded  the  court  was  that  out  of  297  cases 
256  were  submitted  on  briefs,  and  iu  nearly  all  of  the  forty-one 
cases  in  which  oral  argument  was  not  waived  the  counsel  inter- 
ested therein  had  waived  the  privilege  in  o-ther  eases,  but  felt 
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ooDstrained  to  insist  upon  it  in  some  one  or  more  of  their  cases^ 
on  account  of  the  peculiar  character  of  the  questions  involved. 

The  generous  response  of  the  bar  to  the  request  of  the  court 
in  the  order  above  referred  to  demonstrates  the  cheerful  willing- 
ness  of  the  bar  to  respond  to  all  proper  appeals  by  the  bench 
where  the  usefulness  of  the  court  is  involved. 

The  right  of  counsel  to  be  heard  orally  is  an  important  right 
and  one  highly  regarded,  and  justly  so,  by  all  counsel  who  have 
cases  of  importance  and  understand  their  cases  ;  and  a  court  can 
ill  afford  to  dispense  with  oral  argument  by  counsel  thoroughly 
prepared  to  present  a  case.  I  refer  to  the  right  of  counsel  to 
be  heard  orally,  and  I  use  the  word  right  advisedly.  If  it  can 
not  be  demonstrated  that  this  right  is  guaranteed  in  the  consti- 
tution, it  can  certainly  be  shown  that  there  is,  and  has  always 
been  since  the  establishment  of  the  Supreme  Court,  a  right  un- 
der the  statutes  of  the  State  to  be  heard  orally  in  all  cases  that 
can  be  so  heard  during  the  term  to  which  the  cases  are  returnable. 
After  the  term  has  expired,  however,  the  right  to  an  oral  argu- 
ment is  gone. 

It  is  more  than  desirable  that  the  business  of  the  court  should 
be  such,  not  only  that  oral  argument  may  be  had  in  all  cases, 
but  also  that  every  case  shall  be  heard  by  a  full  bench  of  six 
justices,  and  the  record  in  each  case  examined  in  a  consultation 
in  which  all  of  the  justices  participate.  The  court  will  never 
be  able  to  attain  its  full  usefulness  until  this  can  be  done. 

Not  only  will  a  state  of  affairs  authorizing  this  never  arise 
under  existing  conditions,  but,  on  the  other  hand,  in  a  few  years 
a  portion  of  the  cases  of  the  October  term  will  be  heard  orally 
during  that  term  and  the  remainder  go  over  to  the  March  term. 
The  greater  part  of  the  March  term  will  necessarily  be  con- 
sumed in  deciding  these  cases,  and  at  the  end  of  the  March  term 
a  portion — probably  a  small  portion — of  the  cases  returnable  to 
that  term  will  be  heard  orally  and  the  reminder  go  over  to  the 
•October  term  for  decision.  The  court  will  be  compelled,  as 
it  was  prior  to   1897,  to  dispose    of  cases   involving  intricate 
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legal   questions  by  a  bare  written  synopsis  of  the  points  de- 
-cided. 

Some  eases  can  be  properly  disposed  of  by  head-notes.  When 
the  case  is  controlled  by  well-settled  legal  principles,  or  where 
the  evidence  is  conflicting,  and  the  case  is  one  where  the  discre- 
tion of  the  trial  judge  is  controlling,  it  is  a  waste  of  time  and 
energy  to  write  an  opinion,  and  all  such  cases  are  properly  head- 
note  or  memoranda  cases. 

It  is  to  be  greatly  deplored,  however,  whenever  a  court  of 
last  resort  finds  itself  confronted  with  a  status  where  it  is  com- 
pelled to  announce  its  judgment  in  a  case  involving  novel,  in- 
tricate or  unsettled  legal  questions  in  a  dogmatic  statement,  un- 
supported by  reasoning,  either  original  or  the  result  of  research. 
Ko  court,  no  matter  what  may  be  the  learning  and  ability  of  its 
•constituent  members,  can  long  maintain  its  reputation  under  such 
circumstances. 

If  the  court  were  to  adopt  the  plan  of  deciding  the  cases  ex- 
•clusively  on  head-notes,  even  then  the  time  would  come  when 
43ill  the  cases  could  not  be  disposed  of  by  the  end  of  the  second 
term,  and  such  as  were  not  decided  by  that  time  would  have 
to  be  stricken  from  the  docket,  standing  affirmed  by  operation 
of  law. 

If  the  opinion  is  entertained  by  some  that  the  usefulness  of 
the  court  and  the  interests  of  the  public  demand  that  some  meas-  * 
ures  should  be  taken  to  relieve  the  Supreme  Court,  of  at  least 
a  portion  of  the  business  now  allowed  to  come  before  it,  can  it 
be  said,  in  the  face  of  the  facts  above  stated,  that  this  conclu- 
.sion  id  altogether  unfounded?  Are  the  members  of  the  bar  sat- 
isfied that  some  system  of  relief  should  be  adopted  ? 

If  the  bar  is  so  satisfied,  the  next  question  is  of  what  shall 
that  relief  consist? 

Numerous  suggestions  have  been  made.  The  number  of  such 
suggestions  is  but  evidence  of  the  thoughtful  consideration  that 
the  subject  is  receiving.  Let  reference  be  briefly  made  to  some 
of  them. 
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An  increase  in  the  number  of  justices  and  a  consequent  in- 
crease in  the  number  of  divisions  of  the  court  has  been  sug- 
gested. Some  favor  an  intermediate  appellate  court,  from  which 
a  writ  of  error  to  the  Supreme  Court  will  lie  only  in  certain 
cases.  Among  those  who  favor  this  plan  there  is  a  difference  of 
opinion  as  to  whether  the  judges  of  this  court  shall  be  appointeil 
as  such,  or  whether  the  court  shall  be  presided  over  by  judges  of 
the  superior  and  city  courts,  and  also  whether  there  should  be 
only  one  of  such  courts  or  several  sitting  in  different  portions  of 
the  State.  It  has  been  said  that  there  should  be  no  writ  of  error 
to  the  Supreme  Court  in  misdemeanor  cases  nor  in  felony  case^? 
where  the  jury  may  by  recommendation  reduce  the  punishment 
to  a  misdemeanor  penalty,  nor  in  cases  from  city  courts  where 
less  than  J500  is  involved,  nor  in  cases  originating  in  the  justice's 
court,  nor  iu  cases  originating  in  the  court  of  ordinary  where 
less  than  J500  is  involved. 

Limiting  the  jurisdiction  of  the  court  by  providing  that  no 
case  involving  less  than  a  given  amount,  no  matter  where  origi- 
nating,' shall  go  to  that  court  unless  it  involves  given  questions, 
is  a  plan  advocated  by  some. 

Permitting  oral  argument  only  in  cases  involving  more  than 
$500  is  another  suggestion. 

Restricting  the  jurisdiction  of  the  Supreme  Court  to  cases  ot 
a  certain  class,  depending  upon  the  character  of  the  questions 
involved,  has  also  been  suggested. 

It  has  also  been  said  that  relief  to  some  extent  might  be  had 
by  abolishing  the  pauper  oath  as  a  substitute  for  payment  oi 
costs  and  requiring  counsel  for  plaintiff^  in  error  in  each  case  to 
certify  that  the  case  is  not  carried  up  for  delay  only,  and  that  be^ 
believes  the  assignments  of  error  are  meritorious. 

Another  suggestion  is  that  the  law  be  so  changed  that  in  m^ 
case  where  a  verdict  has  been  approved  by  the  trial  judge  shall 
the  question  of  the  sufficiency  of  the  evidence  to  support  the- 
verdict  be  afterwards  inquired  into. 
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Many  Other  suggestions  have  been  made^and  others  will  prob- 
:a.bly  be  made  during  this  discussion. 

It  is  not  my  purpose  at  this  time  to  advocate  any  particular 
line  of  relief,  or  to  express  approval  or  disapproval  of  any  of  the 
suggestions  above  referred  to  or  any  others  that  have  been  or 
•may  be  made. 

The  moment  the  General  Assembly  or  the  people,  as  the  case 
may  be,  are  satisfied  that  relief  is  needed,  the  inquiry  will  at  once 
be  made,  What  is  the  character  of  the  relief  needed  ?  This  ques- 
"tion  will  be  addressed  to  the  members  of  the  bar,  and  an  answer 
from  them  will  be  expected. 

It  will  be  a  waste  of  time  to  go  before  the  General  Assembly 
-advocating  either  a  statute  or  a  constitutional  amendment  until 
the  bar  of  the  State  are  practically  united  in  favor  of  some  plan. 
The  various  plans  suggested  and  that  will  be  suggested  show  a 
-difference  of  opinion  among  the  members  of  the  bar.  No  one,  it 
is  to  be  presumed,  is  wedded  to  any  particular  plan. 

All  plans  should  be  carefully  considered  and  the  best  selected, 
if  there  be  such,  or  one  devised  by  combining  two  or  more,  or  a 
•new  plan  evolved  from  all  the  suggestions.  The  bar  of  the  State 
must  go  to  the  General  Assembly  with  no  differences  of  opinion 
■as  to  the  necessity  for  relief  or  of  the  general  character  of  the 
relief. 

How  are  the  bar  to  be  brought  together  on  this  subject  ?  Let 
a  committee  be  appointed  small  enough  to  insure  active  work, 
but  at  the  same  time  large  enough  to  be  representative  of  the 
entire  bar  of  the  State,  not  only  territorially  but  also  as  to  all 
classes  of  litigation  in  the  courts  of  the  State.  Let  this  com- 
mittee, after  having  requested  through  the  public  prints  sugges- 
tions from  all  members  of  the  bar,  as  soon  as  practicable  after 
the  adjournment  of  the  association  meet  and  agree  upon  a  plan 
-and  draft  a  bill  to  carry  the  same  into  effect.  Have  a  printed 
■copy  of  this  bill  mailed  to  every  lawyer  in  Georgia,  with  a  re- 
•quest  from  the  committee  that  he  carefully  read  the  same  and 
Jorward  to  the  committee  by  a  day  stated  any  suggestions  that 
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raay  occur  to  him  that  would  tend  to  perfect  the  plan  or  bring 
about  the  desired  result.  After  the  expiration  of  the  time  given 
for  replies,  let  the  committee  meet  and  consider  carefully  all  the 
suggestions  made,  and  in  the  light  of  the  same  make  a  final  draft 
of  the  bill.  Alter  a  copy  of  this  final  draft  has  been  published, 
let  the  committee  see  to  its  introduction  in  the  next  General 
Assembly,  requesting  the  privilege  to  appear  before  the  proper 
committees  in  advocacy  of  its  passage. 

This  committee  should  be  composed  exclusively  of  active 
practitioners  of  the  law.  While  the  judges  might  with  propriety 
be  called  upon  for  suggestions,  and  what  they  say  will,  no  doubt^ 
be  considered,  the  final  decision  as  to  what  is  the  proper  measure 
should  be  a  conclusion  of  the  bar,  the  direct  representatives  of 
those  whose  rights  are  to  be  passed  upon  by  the  court.  The  ap- 
peal to  the  General  Assembly,  and,  if  need  be,  to  the  people, 
should  not  be  subject  to  the  criticism  that  it  is  merely  a  scheme 
of  the  judges  to  be  relieved  of  labor,  in  order  that  they  may  live 
at  the  public  expense  with  less  exertion  and  greater  comfort.  Let 
it  be  made  manifest  that  it  is  an  appeal  from  the  bar  in  behalf  of 
all  who  are  interested  in  the  enforcement  of  law  and  its  due  ad- 
ministration, to  make  more  perfect  and  to  render  more  efficient 
the  instrumentalities  through  which  justice  is  judicially  admin- 
istered. 

No  public  oflicer  has  a  right  to  expect  or  demand  ease  or  com- 
fort while  in  the  discharge  of  official  duty,  but  the  public  are  in- 
terested in  not  requiring  more  of  an  officer  than  a  faithful,  dili- 
gent and  intelligent  person  holding  such  a  position  may  be 
reasonably  expected  to  perform.  The  bar  and  the  people  are 
more  vitally  interested  in  the  question  under  discussion  than  the 
individuals  who  raay,  for  the  time  being,  be  the  justices.  The 
individuals  die  or  retire  and  others  take  their  places,  but  the 
court  overburdened  with  business  still  remains,  and  a  court  in 
such  a  condition,  no  matter  what  may  be  the  character,  the  habits 
of  industry  or  learning  of  its  members,  can  never  accomplish  the 
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best  results,  either  as  to  the  decision  of  the  particular  contro- 
versy, or  as  to  the  promulgation  of  the  rule  for  future  conduct. 
The  united  appeal  of  the  Georgia  Bar,  composed  as  it  is  of 
men  of  character,  ability  and  learning,  in  behalf  of  any  measure 
of  law  reform  will  not  go  unheeded,  whether  it  be  to  the  General 
Assembly  or  to  the  people. 
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APPENDIX  J. 

-A  PROPOSED  ACT  ESTABLISHING  DISTBICT   COURTS 

OF  APPEALS. 


PREPARED    BY 

JUDGE  POPE  BARROW 

OF   BAVANNAH. 


A    BILL 

To  BE  ENTITLED  AN  ACT  TO  ESTABLISH  THREE  JUDICIAL  DISTRICTS 
IN  THIS  STATE,  AND  DISTRICT  COURTS  OF  APPEALS  THEREIN;  TO 
DEFINE  AND  REGULATE  THE  JURISDICTION  OF  THE  SAME,  AND  OF 
OTHER  COURTS  OF  THIS  STATE  IN  CERTAIN  CASES,  AND  FOR  OTHER 
PURPOSES. 

Section  1.  Be  it  enacted  by  the  Greneral  Assembly  of  the  State 
of  Georgia,  That  three  judicial  districts  be,  and  the  same  are,  here- 
by created  in  this  State. 

The  First  District  shall  be  composed  of  the  counties  comprising 
the  Eastern,  the  Atlantic,  the  Brunswick,  the  Southern,  the  Albany, 
the  Middle,  the  Pataula,  and  the  Southwestern  circuits. 

The  Second  District  shall  be  composed  of  the  counties  comprising 
the  Augusta,  *the  Northern,  ithe  Ocmulgee,  the  Oconee,  the  Macon, 
the  Chattahoochee  and  the  Flint  circuits. 

The  Third  District  ^hall  be  composed  of  the  counties  comprising 
the  Western,  the  Northeastern,  the  Blue  Ridge,  the  Stone  Mountain. 
the  Atlanta,  the  Cherokee,  the  Rome,  the  Tallapoosa  and  the  Cow- 
•eta  circuits. 

Sec.  2.  Be  it  further  enacted  by  the  authority  aforesaid.  That  a 

District  Court  of  Appeals  be,  and  the  same  is,  hereby  created  in 

-each  of  said  districts,  which  shall  consist  of  three  judges,  of  "wiiom 

two  shall  constitute  a  quorum,  and  which  shall  be  a  court  of  record. 
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with  appellate  jurisdiction,  as  is  hereinafter  limited  and  established. 
The  judges  of  the  superior  courts  and  the  constitutional  city 
courts  in  ea<?h  of  said  districts  shall  constitute  the  judges  of  the 
District  Court  of  Appeals  therein,  and  three  of  the  same  shall  be 
assigned  to  hold  said  courts  by  such  rule  and  in  such  order  as  may 
be  determined  by  the  judges  of  that  district,  as  hereinafter  pro- 
vided ;  but  in  case  of  a  failure  of  one  to  attend,  two  shall  constitute 
a  quorum,  with  full  power  and  authority  of  the  court.  The  judge 
of  the  superior  court  oldest  in  commission  of  those  present  at  any 
term  shall  be  the  presiding  judge.  No  judge  shall  sit  in  the  Dis- 
trict Court  of  Appeals  in  any  case  tried  before  him  in  the  court 
below. 

Sec.  3.  Be  it  further  enacted  by  the  authority  aforesaid.  That  one 
term  of  said  District  Court  of  Appeals  for  the  First  District  shall 
be  held  in  each  year  in  each  of  the  cities  of  Savannah,  Brunswick, 
.Thomasville  and  Albany.  That  one  term  of  said  District  Court  of 
Appeals  for  the  Second  District  shall  be  held  in  each  year  in  each  of 
the  cities  of  Augusta,  Macon,  Columbus  and  Griffin.  That  one 
term  of  said  District  Court  of  Appeals  for  the  Third  District  shall 
be  held  each  year  in  each  of  the  cities  of  Athens,  Atlanta,  Home 
and  Xewnan. 

Sec.  4.  Be  it  further  enacted  by  the  authority  aforesaid.  That 
within  ten  days  after  the  passage  of  this  Act,  it  shall  be  the  duty  of 
the  Governor  to  call  a  convention  of  the  judges  of  the  superior  and 
city  courts  of  this  State,  at  the  State  house  at  Atlanta,  at  such  time 
within  thirty  days  after  the  passage  of  this  Act  as  he  may  desig- 
nate, and  said  convention  shall  make  rules  of  practice  in  said  court, 
prescribe  the  form  and  style  of  its  seals,  and  the  form  of  writs,  and 
the  other  processes  and  procedures  as  may  be  conformable  to  the 
exercise  of  such  jurisdiction,  as  shall  be  conferred  upon  it  by  law. 
The  judges  from  each  district  in  this  convention  shall  fix  the  dates 
of  the  terms  of  said  Distriofc  Court  of  Appeals  in  their  respective 
districts  at  the  places  hereinbefore  referred  to,  and  report  the  same 
to  the  convention,  by  whom  it  shall  be  confirmed  and  entered  upon 
its  minutes;  and  the  terms  thus  fixed  shall  Ik?  the  lawful  regular 
terms  of  said  courts  until  changed  by  law,  and  shall  designate  the 
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three  judges  who  ^hall  hold  the  first  term  of  said  court,  after  -which 
the  court  itself  shall,  before  the  adjournment  of  each  term,  desig- 
nate three  judges  who  shall  hold  the  next  term  at  the  place  which 
shall  come  next  in  order  according  to  the  regulations  of  the  judges 
as  aforesaid.  The  minutes  of  the  proceedings  of  the  convention  of 
judges  shall  be  signed  by  the  presiding  judge,  and  upon  the  ad- 
jounmienA  sihall  be  filed  in  the  office  of  the  Secretary  of  State. 

Sec.  5.  Be  it  further  enacted  by  the  authority  afore^d,  Thax 
the  clerk  of  said  District  Court  of  Appeals  in  each  district  shall 
be  elected  by  the  judges  of  the  superior  and  city  courts  thereof,  and 
the  person  receiving  the  highest  number  of  votes  shall  be  the  clerk. 
The  first  election  shall  be  held  at  the  time  of  the  convention  of  the 
judges  hereinbefore  provided  for.  Subsequent  elections  shall  be 
held  by  a  convention  of  the  judges  of  the  said  superior  and  city 
courts  of  each  district,  to  be  held  in  their  districts  upon  the  call  of 
the  judge  of  the  superior  court  oldest  in  commission  at  the  time 
therein,  at  such  time  and  place  in  said  district  as  he  may  fix ;  pro- 
vided, that  the  same  shall  be  held  not  less  than  thirty  days  before 
the  expiration  of  the  current  term.  In  case  of  a  vacancy,  the 
judges  presiding  at  any  term  shall  have  power  to  fill  said  Tdcnncy 
until  a  special  convention  of  the  judges  of  the  superior  and  city 
courts  can  be  called  by  the  superior  court  judge  who  is  oldest  in 
commission  in  said  district.  In  case  of  a  vacancy  it  shall  be  his 
duty  to  call  a  convention  of  said  judges  at  such  time  and  place, 
within  thirty  days  after  the  vacancy  shall  have  happened^  as  he  may 
designate.  The  regular  term  of  said  clerk  shall  be  six  years.  He 
shall  give  a  bond  for  the  faithful  discharge  of  his  duties,  in  such 
sum  as  may  be  required  by  the  rules  of  the  general  convention  of 
judges  hereinljefoTC  provided  for.  The  sheriff  of  the  superior  court 
of  the  counity  in  which  each  of  the  cities  herein  named  is  situated 
shall  be  ex  officio  tlie  sheriff  of  said  District  Court  of  Appeals,  and 
it  s^hall  be  his  duty  to  attend  the  session  of  said  court,  and  he  shall 
have  power  to  appoint  such  deputies  and  bailiffs  as  may  be  provided 
for  by  the  rules  of  the  judges  established  for  said  court. 

Sec.  6.  Be  it  further  enacted  by  the  authority  aforesaid.  That 
the  said  District  Coui^ts  of  Appeals  established  by  this  Act  shall 
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liave  and  exercise  appellate  jurisdiction  to  review,  by  appeal,  all 
final  decisions  in  the  superior  courts  and  in  the  city  courts  within 
fheir  pespeotiye  districts :  granting  or  refusing  a  new  trial ;  grant- 
ing or  refusing  an  application  for  an  injunction  or  a  receiver;  dis- 
solving or  refusing  to  dissolve  an  injunction ;  or  discharging  or  re- 
fusing to  discharge  a  receiver;  in  all  cases  of  certiorari;  all  appeals 
from  justice's  courts ;  and  all  misdemeanors. 

Sec.  7.  Be  it  further  enacted  by  the  authority  aforesaid,  That 
whenever  any  party  in  any  case  in  the  superior  or  city  courts,  juris^ 
diction  of  which  by  appeal  is  conferred  upon  the  District  Court  of 
Appeals,  shall  desire  to  appeal  to  said  court,  it  shall  only  be  neces- 
sary for  his  counsel  to  state  in  writing  within  ten  days  after  the  de- 
cision or  judgment  complained  of  was  rendered,  whether  in  term  or 
vacation,  that  he  desires  an  appeal  to  the  District  Oourt  of  Appeals, 
stating  the  term  to  which  it  is  returnable,  and  present  it  to  the  judge 
of  said  court,  and  file  it  wii!h  the  clerk;  whereupon  it  shall  be  the 
duty  of  said  judge  to  order  the  clerk  to  transmit  all  the  papers  in 
the  case  to  the  next  term  of  the  District  Court  of  Appeals  for  that 
district,  which  shall  be  held  next  after  the  expiration  of  twenty  days 
from  the  date  when  said  application  for  an  appeal  is  filed  in  the 
clerk^s  office  of  said  superior  or  city  court,  or  to  the  next  term  suc- 
ceeding that  one,  if  the  place  is  nearer  or  more  convenient,  at  the 
-option  of  the  appellant.  Within  five  days  after  such  order  is 
signed,  the  opposite  party,  or  his  attorney,  shall  be  served  with  a 
copy  of  the  petition  for  appeal  and  order  of  the  judge.  All  cases 
in  the  District  Court  of  Appeals  shall  be  heard  and  determined 
upon  the  original  papers,  and  a  brief  of  the  testimony  adduced  upon 
the  trial  in  said  superior  or  city  court,  approved  by  the  judge  who 
tried  the  case.  When  the  decision  complained  of  in  said  superior 
court  or  city  court  is  the  granting  or  refusing  of  a  motion  for  a 
new  trial,  the  brief  of  testimony  used  on  the  hearing  of  said  motion 
shall  be  sent  up  without  any  other  or  further  testimony  or  brief 
thereof.  In  all  other  cases  the  appellant  shall  be  allowed  to  file, 
and  present  for  approval,  his  brief  of  the  evidence  at  any  time  prior 
to  the  first  day  of  the  term  of  the  District  Court  of  Appeals  to  which 
the  appeal  is  returnable. 
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Sec.  8.  Be  it  further  enacted  by  the  authority  aforesaid.  That 
no  writ  of  error  shall  lie  to  the  Supreme  Court  of  this  State  from 
the  superior  courts  or  city  courts  thereof,  in  any  case,  jurisdiction  of 
which  is  conferred  upon  the  District  Court  of  Appeals,  but  any 
party  shall  be  entitled  to  an  appeal  to  the  Supreme  Court  from  the 
decision  of  the  District  Court  of  Appeals,  as  provided  in  this  Act, 
in  the  cases  hereinafter  mentioned.  The  right  of  exception  pen- 
dente Hie  is  not  affected  by  anything  herein  contained,  but  when  any 
case  in  which  ?ac!!  exceptions  are  filed  shall  be  appealed  to  the  Dis- 
trict Court  of  Appeals,  they  shall  be  subject  to  review  therein,  and 
if  such  case  shall  be  appealed  to  the  Supreme  Court  from  the  Dis- 
trict Court  of  Appeals,  error  may  be  assigned  upon  the  ruling  and 
decision  of  the  District  Court  of  Appeals  upon  such  exception.  In 
cases  in  which  a  new  trial  is  granted  by  the  District  Court  of  Ap- 
peals, but  any  other  ruling  or  decision  is  also  made  affecting  the 
rights  of  any  party,  exceptions  to  such  other  ruling  or  decision  may 
be  filed  in  said  District  Court  of  Appeals  pendente  lite  within 
twenty  days,  and  if  said  case  should  at  any  time  thereafter  be  ap- 
pealed to  the  Supreme  Court,  error  may  be  assigned  upon  said  ex« 
ceptions. 

Sec.  9.  Be  it  further  enacted  by  the  authority  aforesaid,  That  an 
appeal  shall  lie  from  the  decision  of  the  District  Court  of  Appeals 
to  the  Supreme  Court  of  this  State,  in  all  cases  of  refusal  of  a  new 
trial  by  the  District  Court  of  Appeals.  Such  appeals  to  the  Supreme 
Court  may  be  allowed  during  the  term,  or  in  vacation,  by  any  judge 
who  took  part  in  the  decision,  within  ten  days  after  the  decision  is 
made.  The  application  need  only  state  the  case  and  pray  that  an 
appeal  be  allowed.  Within  five  days  after  an  appeal  is  allowed, 
the  appellant  shall  present  an  a^ignmedt  of  errors,  which  shall  set 
out  separately  and  particularly  each  error  asserted  and  intended  to 
be  urged,  and  shall  specify  such  parts  of  the  record  as  are  deemed 
nec^r^^ary  for  the  elucidation  of  the  errors  assigned.  If  the  recitals 
of  fact  in  the  said  assignment  of  error  are  true,  the  judge  who  al- 
lowed the  appeal  shall  approve  the  same,  and  order  the  clerk  to  send 
up  such  parts  of  the  record  as  are  therein  specified,  and  such  other 
parts  as  said  judge  may  consider  necessary  to  elucidate  the  errors 
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assigned.  All  such  assignments  of  error  and  specifications  of  rec- 
ord shall  be  served  upon  the  opposite  party,  or  his  counsel,  and  filed 
within  five  days  after  the  same  are  approved.  The  appellee  may,  at 
any  time  within  five  days  after  the  assignment  of  errors  and  specifi- 
cation of  record  are  filed,  apply  to  any  judge  who  took  part  in  the 
decision,  and  specify  additional  ports  of  the  record,  and  said  judge 
shall  order  tlie  clerk  to  send  up  such  parts  as  are  thus  specified. 
Both  parties  may  appeal  and  assign  error,  and  in  such  cases,  only 
one  copy  of  any  part  of  the  record  need  be  sent  up.  If  the  judge 
should  decide  that  the  recitals  of  fact  in  the  assignment  of  errors 
are  true  only  in  part,  he  shall,  in  his  order  of  approval,  designate 
such  parts  as  are  true,  and  they  only  shall  'be  considered  in  the 
Supreme  Court.  The  clerk  shall  transmit  to  the  Supreme  Court  a 
certified  copy  of  the  assignment  of  errors  and  specifications  of  rec- 
ord, and  order  and  approval,  together  with  a  certified  copy  of  such 
parts  of  the  record  as  are  specified  within  fifteen  days  after  the  as- 
signment of  errors  and  specifications  are  filed  in  his  office.  In  all 
cases  finally  determined  in  the  District  Court  of  Appeals,  a  man- 
d'a(te,  or  olther  proper  process  in  the  nature  of  a  procedendo,  shall  bC' 
issued  on  the  order  of  the  District  Court  of  Appeals  to  the  court 
below,  for  the  purpose  of  informing  such  court  of  the  proceedings 
and  judgment  in  the  District  Court  of  Appeals,  so  that  further  pro- 
ceedings may  be  had  in  such  lower  court  as  to  law  and  justice  may 
appertain. 

Sec.  10.  Be  it  further  enacted  by  the  authority  aforesaid.  That 
in  cases  of  appeals  to  or  from  the  District  Court  of  Appeals,  where 
a  supersedeas  is  desired  by  the  appellant,  the  costs  must  be  paid, 
and  a  bond  taken  in  the  court  from  which  the  appeal  is  taken,  with 
good  and  sufficient  security  that  the  appellant  shall  prosecute  his 
appeal  to  effect  and  answer  all  damages  and  costs  if  he  fail  to  make 
his  plea  good.  Such  indemnity,  where  the  judgment  or  decree  is 
for  the  recovery  of  money  not  otherwise  secured,  must  be  for  the 
whole  amount  of  the  judgment  or  decree,  including  just  damages 
for  delay,  amd  costs  and  interest  on  the  appeal.  But  in  all  suits 
where  the  property  in  controversy  necessarily  follows  the  suit,  as  in 
real  actions  and  trover,  and  in  suits  on  mortgages,  or  where  the 
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property  is  in  the  custody  of  Sie  sheriff,  or  where  the  proceeds 
thereof,  or  a  bond  for  the  value  thereof,  is  in  the  custody  of  the 
court,  indemnity  in  all  such  cases  will  be  required  only  in  an 
amount  sufficient  to  secure  the  sum  recovered  for  the  use  and  de- 
tention of  the  property,  the  costs  of  the  suit,  just  damages  for  delay, 
and  costs  and  interest  on  the  appeal.  Judgment  may  be  entered 
upon  the  said  bonds  as  under  existing  laws.  If  the  appellant  shall 
file  an  affidavit  that  he  is  unable,  from  poverty,  to  pay  the  costs  or 
give  the  bond,  and  that  his  counsel  has  advised  him  that  he  has  good 
cause  for  an  appeal,  this  'shall  operate  as  a  supersedeas. 

Sec.  11.  Be  it  farther  enacted  by  the  authority  aforesaid,  In  case 
only  one  judge  shall  appear  at  the  time  and  place  for  holding  any 
term  of  the  District  Court  of  Appeals,  he  may  adjourn  the  court  to 
any  day  prior  to  the  opening  of  the  next  term  of  the  District  Court 
of  Appeals  for  that  district;  and  if  on  said  last  mentioned  day  two 
judges  shall  not  be  in  attendance,  the  court  shall  stand  adjourned 
xmtil  the  next  regular  term,  wherever  that  may  be,  and  the  clerk 
shall  carry  all  the  cases  to  such  place  and  term,  and  such  cases  shall 
be  then  and  there  in  order  to  be  heard  and  determined  before  the 
cases  returnable  to  that  term.  In  ca^  no  judge  shall  appear  at 
the  time  and  place  for  holding  any  term,  the  clerk  shall  adjourn 
the  court  from  day  to  day,  not  exceeding  two  adjournments,  and 
shall  put  an  order  upon  the  minutes  to  this  effect.  If,  at  the  end 
of  said  two  adjournments,  no  judge  shall  have  appeared,  the  court 
shall  stand  adjourned  until  the  next  regular  term,  wherever  that 
may  be,  and  the  clerk  shall  carry  all  the  cases  to  such  place  and  term, 
and  such  cases  shall  be  then  and  there  in  order  to  be  heard  and 
determined  before  the  cases  returnable  to  that  term. 

Sec.  12.  Be  it  further  enacted  by  the  authority  aforesaid.  That 
said  District  Court  of  Appeals  shall  have  power,  either  in  affirming 
or  reversing  a  judgment^  to  so  mould  and  frame  its  judgment  as  to 
give  equitaJble  relief  in  the  case,  and  do  substantial  justice  between 
the  parties  in  accordance  with  the  principles  of  law.  In  all  cases 
Testing  in  the  discretion  of  the  judge  below,  it  shall  be  the  duty  of 
the  judges  in  said  District  Court  of  Appeals  to  review  'that  discre- 
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tion  and  exercise  tbeir  own.  No  continuance  shall  be  granted  in 
said  District  Courtt  of  Appeals,  except  for  providential  cause. 

Sec.  13.  Be  it  further  enacted  by  the  authority  aforesaid,  That 
the  clerk  of  said  court  shall  be  entitled  to  two  dollars  for  each  case 
which  shall  be  docketed  in  said  court,  which  shall  be  taxed  in  the 
bill  of  costs.  And  the  sheriif  shall  in  like  manner  be  entitled  to 
one  dollar  in  each  case  which  shall  be  so  docketed.  The  additional 
costs  allowed  the  clerk  shall  be  the  same  as  those  allowed  by  law 
to  the  clerks  of  the  superior  courts  for  like  services.  There  shall  also 
be  taxed  in  the  bill  of  costs  in  each  case  in  said  court  the  sum  of 
four  dollars,  which  shall  be  collected  and  remitted  by  the  clerk  to 
the  Treasurer  of  this  State,  to  be  covered  in'tb  the  public  treasury. 
This  four  dollars  shall  be  paid  in  each  case  to  the  clerk  by  counsel 
for  the  appellant  before  the  case  is  argued  in  said  District  Court 
of  Appeals,  and  the  counsel  for  the  appellant,  as  well  as  his  client, 
shall  be  liable  for  said  four  dollars.  It  shall  be  in  the  power  of 
said  District  Court  of  Appeals  to  cast  the  costs  upon  either  or  both 
parties  in  any  case,  whether  the  judgment  below  be  affirmed  or  re- 
versed. 

Sec.  14.  Be  it  further  enacted  by  the  authority  aforesaid.  That 
each  judge  attending  and  sitting  in  said  District  Court  of  Appeals 
shall  be  paid  three  cents  per  mile,  by  the  nearest  practicable  route 
from  his  home  to  the  place  where  the  term  is  held,  and  the  same 
returning,  and  shall  also  be  paid  the  sum  of  five  dollars  per  day  for 
each  day  court  is  in  session  and  he  is  sitting.  These  sums  shall 
be  paid  at  the  end  of  each  term  from  the  treasury  of  this  State  upon 
the  warrant  of  the  Governor,  which  shall  be  issued  upon  receipt  of 
the  certificate  of  the  presiding  judge  at  any  term  of  said  District 
Court  of  Appeals,  under  the  seal  of  said  court. 

Sec.  15.  Be  it  further  enacted  by  the  authority  aforesaid.  That 
all  laws  and  parts  of  laws  in  conflict  with  this  Act  be,  and  the  same 
are,  hereby  repealed. 
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THE  JUDICIAL  SYSTEM  OF  GEORGIA;  ITS  DEFECTS; 
WHAT  CHANGES  ARE  NECESSARY  TO  BRING  ABOUT 
A  MORE  HARMONIOUS  AND  ORDERLY  SY^STEM,  AND 
TO  RELIEVE  THE  SUPREME  COURT. 


PAPER    BY 

WILLIAM  K.  MILLER 

or  THB   AUGUSTA   BAR. 


Mr.  Chairman  and  Oentlemen: 

This  Association  and  the  public  generally  are  under  an  obligation 
to  the  Committee  on  Judicial  Administration  and  Remedial  Pro- 
cedure for  its  report  to  this  Association  of  last  year.  It  marks,  I 
believe,  the  beginning  of  an  agitation  in  regard  to  the  courts  of 
Georgia  which  will  end  in  a  decided  advance  in  the  adn[iinistration 
of  public  justice,  and  will  tend  to  elevate  our  courts  more  and  more 
in  the  respect  and  confidence  of  the  people. 

The  conditions  confronting  the  committee  were  such  that  they 
felt  justified  in  re/porting  that  the  courts  in  Georgia  were  "without 
form  and  void" — were  mere  ^^patchwork  palaces*' — "and  without 
that  mutual  relation''  "that  should  characterize  the  courts  of  a  great 
State."  And  further,  that  the  unlimited  right  and  repeated  appeals 
permitted  in  small  cases  was  a  waste  of  judicial  machinery,  and 
they  accordingly  suggested  as  a  remedy,  where  no  constitutional 
question  was  involved,  a  limitation  on  this  power  of  appeal  in  civil 
cases  under  $500,  so  that  no  case  could  have  but  one  appellate  trial. 

Under  the  action  of  the  Association  this  report  is  now  the  sub- 
ject of  general  discussion.  In  some  particulars  I  am  in  entire  ac- 
cord therewith,  principally  as  to  what  is  said  as  to  criminal  mat- 
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ters,  and  that  no  case  should  have  as  a  right  miore  than  one  appel- 
late trial.  In  other  respects  I  think  the  report  of  the  committee 
<;ould  be  supplemented.  Viewing  the  subject-matter,  it  naturally 
divides  itself  into  a  consideration  of  our  courts,  and  of  appeals 
therein  in  small  cases. 

First.  Afi  to  these  appeaOs.  The  evil  to  be  comrecfced  ioe&  not 
lie  so  much  in  the  right  of  appeal,  as  it  does  in  its  excessive  exer- 
cise— an  exercise  growing  largely  out  of  a  want  of  confidence  in 
the  judgment  of  the  lower  court.  For  example,  the  losing  party 
in  a  litigated  case  in  a  justice  court  is  generally  dissatisfied  with 
the  decision,  and  almosft  always  appeals.  The  pauper  aflBdavit  is  a 
convenient  plan — even  if  it  does  not  at  times  ofEer  an  inducement 
to  appeal,  for  no  either  reason  than  to  delay  the  opposite  party. 

This  method  of  appeal,  from  both  the  superior  and  justice 
courts,  is  not  sufficiently  guarded.  True,  the  losing  party  in  a  jus- 
tice .court  has  to  make  oath  that  he  does  not  appeal  simply  for  the 
purpose  of  delay,  and  that  he  is  advised  he  has  good  cause  for  ap- 
peal, but  he  does  not  have  to  state  by  whom  he  is  so  advised.  Any 
such  appeal  should  at  least  be  accompanied  by  the  certificate  of  the 
attorney  at  law  of  the  losing  party,  showing  upon  what  ground  the 
appellant  was  advised  he  had  good  cause  for  appeal.  Such  appeals 
should  only  become  operative  when  sanctioned  by  the  judge  of  the 
court  to  which  the  appeal  is  taken.  For  example,  "When  the  appeal 
in  forma  pauperis  is  to  the  superior  court,  it  should  not  become 
operative  until  allowed  or  sanctioned — as  in  certiorari  cases — ^by  a 
judge  of  the  superior  court.  A  similar  appeal  or  exception  to  the 
Supreme  Court  from  the  superior  court  sh^ould  not  be  allowed 
until  it  receives  the  approval  of  the  judge  of  the  superior  court,  or 
a  judge  of  the  Supreme  Court. 

A  REMEDY. 

Irrespective  of  how  guarded  appeals  may  be,  still  one  of  the 
great  evils  to  be  remedied  lies  in  the  system  giving  civil  jurisdiction 
to  the  justices  of  the  peace.  If  this  jurisdiction  were  taken  away 
and  given  to  a  properly  organized  county  court — such  as  shall  be 
hereinafter  suggested, — I  believe  that  a  great  advance  in  the  ad- 
ministration of  justice  would  be  secured.     Certainly  the  excessive 
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nnmber  of  appeals  from  justice  courts  would  come  to  an  end,  and 
our  Supreme  tribunal  would  be  relieved  accordingly.  It  is  hard 
to  improve  upon  the  common  laiw — -the  common  eense  and  experi- 
ence of  the  Anglo-Saxon  race, — and  I  feel  that  we  have  not  im- 
proved upon  it  by  extending  civil  jurisdiction  to  justices  of  the 
peace.  He  was,  in  times  past — -wlhat  his  name  implies — an  oflScer 
to  keep  the  peace.  It  was  an  honorable  oflSce,  and  generally  held 
by  the  foremost  man  of  the  shire  or  county  in  England.  A  ju&tice 
could  issue  warrants  for  arrest,  etc.,  but  when  it  came  to  holding 
court  and  trying  cases,  at  least  two  of  the  justices  were  required 
to  be  present  For  example,  among  the  courts  of  England  directed 
to  be  held  in  eacfh  county  was  the  Court  of  Generail  Quarter  Sessions 
and  Appeals.  It  was  held  four  times  a  year,  and  by  two  or  more 
justices  of  the  peace,  one  of  whom  had  to  be  of  the  quorum — that 
is,  noted  for  his  learning  and  ability.  Their  jurisdiction  extended 
to  the  trying  of  felonies  and  trespasses.  4  Blackstone's  Conmien- 
taries,  Wendell's  edition,  page  271,  and  13  American  &  English 
Encyclopedia  of  Law,  page  10. 

If  we  still  retain  justice  courts  and  their  civil  jurisdiction,  our 
system  would  be  much  improved  if  these  courts  were  required  to  be 
held  by  two  or  more  justices,  and  the  concurrence  of  at  least  two 
of  the  justices  as  necessary  to  any  decision  that  might  be  rendered 
— with  an  appeal  on  questions  of  law  only, — ^unless  the  justices 
could  not  agree,  when  the  whole  case  might  be  appealed  to  the  supe- 
rior court.  If  a  judgment  had  to  be  rendered  by  two  justices  of  the 
peace — salaried  officers  of  the  county,  and  not  paid  by  the  fees  of 
the  litigant, — ^justice  would  be  more  impartially  administered. 
There  would  be  fewer  appeals,  as  the  public  would  have  more  con- 
fidence in  the  court.  When  appeals  were  taken  they  should  be 
heard  without  unnecessary  delay,  but  this  can  never  be  accom- 
plished so  long  as  the  law  remains  as  at  present,  with  appeals  re- 
turnable to  a  term  of  the  superior  court  six  months  off. 

It  is  still  a  reproach  to  the  great  State  of  Georgia  that  its  laws 
are  in  such  a  condition  that  no  court  can  render  a  judgment  upon 
a  promissory  note  for  $1,000.00  in  any  county  of  the  State  where 
no  city  court  exists,  under  six  months  and  twenty  days;  and  this^ 
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vfl[ien  the  defendant  admita  he  has  no  defense.  Xo  excuse  can  be 
offered  to  the  lay  mind  for  such  impotency.  This  calls  for  some 
remedy,  and  possibly  it  is  included  in  the  suggestion  of  the  com- 
mittee, that  our  courts  are  "without  form  and  void/^ 

Even  as  far  back  as  the  time  of  Lord  Chancellor  Bumell,  A.D. 
1282,  when  the  statutes  de  mercatorihus  and  Aoton  Burnell  weie 
passed,  if  the  debt  was  acknowledged  before  the  mayor  of  the  town, 
upon  default  in  the  payment,  execution  issued  immediately,  and 
upon  application  to  the  chancellor  the  goods  and  chattels,  lands  and 
tenementsof  the  defendant  would  be  seized  and  sold  on  execution. — 
Campbeirs  Lives  of  the  Lord  Ohanicelloi^,  vol.  1,  p.  163.  Yet,  now 
we  have  to  wait  six  months  and  twenty  days  to  get  a  judgment,  and 
then  another  month  to  advertise  and  sell  the  property,  if  any  can  be 
found  after  all  this  delay. 

Second.  The  courts  geaierally. — Coneidering  the  condition  of 
the  courts  themselves,  and  their  mutual  relation  to  and  with  each 
other,  are  they  "without  form  and  void,''  as  reported  by  the  com- 
mittee ?  I  do  not  think  so.  The  Constitution,  article  6,  section  1, 
Code  5831,  provides  that  '^he  judicial  power  of  this  State  shall  be 
vested  in  a  Supreme  Court,  superior  courts,  courts  of  ordinary,  jus- 
tices of  the  peace,  commissi-oned  notaries  public,  and  such  other 
courts  as  have  been,  or  may  be,  established  by  l^w."  Our  Supreme 
Court  has  said,  that  "A  court  is  composed  of  a  judge  or  judges,  and 
subordinaite  officers.  Courts  of  law  usually  have  a  jury  to  decide 
questions  of  fac*L  It  is  not  necessary,  however,  that  to  be  a  consti- 
tutional court,  a  jury  should  be  provided  to  de'termine  the  facts.'' 
Dunagan  r.  Stradler,  101  Ga.  478,  citing  72  Ga.  812;  73  Ga.  377. 

Under  the  Constitution  we  have  a  Supreme  Court  for  the  cor- 
rection of  errors,  a  superior  court  of  original  and  unlimited  juris- 
diction in  each  county,  from  which  appeals  lie  in  all  cases  to  the 
Supreme  Court,  and  sundry  inferior  courts,  from  whose  judgments 
appeals  lie  to  the  superior  court  and  on  to  the  Supreme  Court. 
They  have  certain  relations  to  and  with  each  other.  The  Supreme 
Court  can  direct  the  judgment  to  be  rendered  by  the  snperior  court, 
and  this  court  has  in  turn  a  general  supervisory  jurisdiction  over 
inferior  courts,  and  can  direct  the  judgment  of  these  courts  in  sun^* 
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dry  cases.  Truly,  a  judicial  coterie,  which  has  worked  harmoni- 
ously. While  great  improvements  could  be  made  in  our  system, 
yet  it  will  bear  comparison  with  those  of  the  majority  of  the  States 
of  the  Union.  The  Constitution  of  the  United  States,  in  defining 
the  Judicial  Department,  provides  that  it  ^^shall  be  vested  in  one 
Supreme  Court  and  such  inferior  courts  as  the  Congress  may  from 
time  to  time  make  and  e^albliah."  We  are  all  familiar  with  the 
scheme  of  these  courts,  thus  pointed  out  by  the  Constitution,  and 
established  by  Congress,  and  this  scheme  has  been  largely  foUoired 
by  all  the  States  of  the  Union,  and  by  the  State  of  Georgia. 

If  our  whole  judicial  system  is  "a  patchwork  palace,'*  that  re- 
quires extensive  overhauling,  the  first  thing  to  be  considered  is, 
what  kind  of  a  judicial  palace  rfiall  we  construct.  Shall  it  be  one 
that  is  based  on  the  State  or  the  county  as  a  unit?  Shall  we  follow 
what  I  might  call  the  modem  English  or  the  American  system? 

For  a  thousand  years,  or  more,  prior  to  1875,  there  were  a  great 
many  courts  in  England  exercising  concurrent  and  conflicting  ju- 
risdiction. It  was  at  times  a  very  serious  question  as  to  when  and 
where  the  jurisdiction  of  one  commenced  or  another  ended.  Ac- 
cordingly, the  English  people,  in  1875,  determined  that,  instead  of 
having  so  many  courts,  they  would  have  only  one.  Thereupon  a 
statute  was  passed  declaring  that  all  existing  courts  should  con- 
stitule  a  single  tribunal,  known  as  the  Supreme  Court  of  Judica- 
ture. .  This  court  was  divided  into  two  divisions,  one  Her  Majesty's 
High  Court  of  Justice,  and  the  other  Her  Majesty's  Court  of  Ap- 
peals. The  former  exercised  original  jurisdiction,  the  latter  ap- 
pellate power.  The  High  Court  consisted  of  twenty-one  judges — 
equity  judges,  common  law  judges,  and  judges  of  probate,  divorce, 
and  admiralty.  The  Court  of  Appeals  consisted  of  fourteen  judges, 
some  of  whom  were  members  also  of  the  High  Court.  This  High 
Court  was  subdivided  into  five  divisions,  corresponding  to  the  pre- 
viously existing  courts  of  Common  Law  and  Equity.  One  division 
was  termed  the  Chancery  Division,  and  was  presided  over  by  equity 
judges.  Another  was  Queen's  Bench  Division^  the  Common  Pleas 
Division,  the  Exchequer  Division,  the  Probate,  Divorce,  and  Ad- 
miralty Division.     Judges  could  be  transferred  from  one  division 
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to  another.  The  Act  provided  that  in  every  civil  case  law  and 
equity  should  be  concurrently  administered,  and  that  equitable 
rules  should  supersede  those  of  the  law  whenever  there  was  any 
conflict  'between  thein.  Causes  could  be  heard  by  a  single  judge. 
All  appeals  were  heard  wit5iin  the  court  itself,  eiUier  by  the  whole 
or  a  divisional  court,  consisting  of  not  less  than  three  judges.  Pro- 
vision was  also  made  for  holding  circuit  courts  throughout  the  king- 
dom, as  occasion  might  require.  See  Chase's  Blackstone  Bank^s  ed. 
651,  n. 

The  foregoing  is  a  mere  outline  of  the  English  system  of  courts, 
under  the  Act  of  1875,  such  as  I  have  'been  able  to  gather  from  the 
limited  sources  of  information  at  hand.  It  proceeds  upon  the 
•theory  of  one  court  for  the  entire  kingdom,  with  subdivision's  there- 
of for  different  places  and  character  of  cases.  The  State  here  is 
the  basis  and  not  the  county,  while  with  us  the  couniy  has  always 
been  the  basis  upon  which  the  court  of  original  jurisdiction  rested. 
Suppose  some  such  plan  were  applied  to  the  State  of  Georgia.  The 
firsrt  thing  we  would  encounter  would  be  a  saving  in  the  coet  of 
maintaining  our  courts,  and  a  consequent  lessening  of  taxation.  A 
superior  court  in  each  county  is  a  great  expense.  With  a  competent 
county  court,  as  hereinafter  indicated,  to  determine  many  of  the 
local  matters  that  would  arise  from  time  to  time,  why  should  not 
three  or  four  agricultural  counties  be  grouped  together  so  as  to  form 
a  district  wherein  a  superior  court  should  sit  with  original  jurisdic- 
tion owr  them  all.  The  expense  of  attending  witnesses  could  be 
obviated  by  sulmiitting  causes  to  referees  to  find  and  report  the 
facts. 

Further,  with  a  county  court  in  each  county,,  all  the  superior 
couTts  in  Georgia  could  be  amalgamated  in^to  one  superior  court, 
divisions  of  which  could  sit  at  the  principal  cities  aoxd  towns  of  the 
State,  with  judges  rotating  as  assigned  by  the  chief  justice  of  the 
Supreme  Court.  By  such  a  plan,  now  that  judges  are  elected  by 
the  people,  all  local  influences  would  be  removed.  The  occupant 
of  the  bench  would  be  entirely  impersonal.  He  would  be  truly  a 
judge  to  administer  the  law.  Many  appeals  could  be  heard  by  three 
judges  of  tihe  circuit  bench.     They  should  settle  appeals  on  all  ques- 
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tions  of  facJt,  so  that  the  Supieme  Court  should  hear  only  questions 
of  law.  It  would  be  well  to  carefully  consider  this  plan,  and  see 
if  we  cannot  apply  some  of  its  good  points  to  our  present  system. 

The  eight  suggestions  of  the  committee  as  to  civil  matters  do  not 
tend  to  improve  npon  the  form  of  our  courts,  but  rather  seek  U> 
limit  the  right  of  appeal.  If  these  suggestions  of  the  committee 
should  become  law,  the  effect  would  be : 

1.  To  relieve  the  Supreme  Court  from  many  unneoessary  appeals 
in  cases  under  $500. 

2.  To  increase  somewhat  the  labors  of  the  superior  court  judges. 
These  would  not  be  as  largely  increased  as  might  be  imagined,  be- 
cause as  matters  now  stand,  the  superior  court  judges  have  to  de- 
cide these  cases  before  they  can  go  to  the  Supreme  Court.  Their 
position,  hc^'ever,  would  be  changed  in  many  instances,  from  that 
of  a  nisi  prius  judge  to  that  of  a  reviewing  judge,  the  latter  re- 
quiring more  study  and  reflection  than  the  former. 

3.  To  increase  the  already  overcrowded  dockets  of  the  city  courts 
with  appeals  from  justice  courts,  for  only  in  the  country  counties 
where  there  are  no  city  courts  could  appeals  be  taken  to  the  superior 
courts.  City  courts,  with  several  terms  a  year,  are  the  outgrowth 
of  the  protest  against  the  long  intervals  between  the  sittings  of  the 
superior  courts,  and  are  supplementary  to  those  courts,  so  as  to 
rapidly  dispatch  business  in  cities.  These  courts  have  now  as 
much  business  to  dispose  of  as  they  can  readily  undertake,  and  to 
further  burden  them  would  be  to  impair  their  usefulness. 

4.  To  allow  cases  exceeding  $500  originating  in  the  city  court  to 
be  there  tried  and  then  appealed  to  the  superior  court,  and  then  to 
the  Supreme  Court,  as  suggested  by  the  committee,  is  to  give  these 
cases  two  trials  on  the  facts,  besides  an  appellate  trial.  This  should 
not  be  done. 

The  scheme  of  the  committee  leaves  the  final  decision  on  appeals 
from  the  city  courts  and  courts  of  ordinary  in  cases  under  $500, 
and  in  all  justice  court  cases,  to  one  judge  of  the  superior  court. 
I  think  they  ought  to  be  decided  by  at  least  two  judges.  Many  cases 
under  $500  are  important,  and  the  well-known  attitude  of  the  cir- 
cuit court  judge  to  certiorari  cases  is  such  that  litigants  will  not 
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fed  satisfied  to  submit  their  final  appeal  to  one  judge  alone.  It 
is  to  be  borne  in  mind  that  the  declared  purpose  of  the  committee 
in  making  these  suggestions  was  not  to  lessen  the  labors  of  the  Su- 
preme Court,  but  rather  to  save  the  expense  incident  to  appeals  in 
small  cases.  This  is  of  minor  importance.  The  people  realize 
Hbe  necessity  of  having  fixed  and  definite  laiws,  and  that  caees  can 
not  always  be  decided  harmoniously  and  upon  proper  lines,  unless 
a  certain  amount  of  time  is  devoted  to  each  case.  They  are  willing 
that  thQ  Supreme  Court  should  take  this  time,  and  accordingly  de- 
sire to  lessen  the  unnecessary  labors  of  that  high  tribunal.  That 
is  manifested  by  the  recent  constitutional  amendment  increasing 
the  number  of  judges  of  the  Supreme  Court.  The  people  are  more 
interested  in  the  practical  and  efficient  administration  of  justice 
than  in  its  cost  to  each  litigant.  If  our  courts  seem  void  or  in- 
effective to  the  committee,  it  may  possibly  grow  out  of  the  parsimo- 
nious spirit  of  the  past  under  which  they  were  organized  and  are 
now  maintained.  The  form  is  sufficient,  but  the  provision  for 
maintenance  is  niggardly.  To  pay  the  judge  of  a  great  court,  one 
with  full  jurisdiction  over  life,  liberty  and  property,  lees  than  the 
salary  of  an  efficient  clerk,  is  to  lower  its  tone  and  usefulness  to 
society.  Things  are  largely  appreciated  by  what  they  cost.  To 
make  justice  cheap  and  powerless,  is  to  detach  from  its  proceedings 
and  utterances  that  respect  to  which  it  is  justly  entitled.  The 
people  are  prepared  to  remedy  all  the  defects  in  our  judicial  sys- 
tem. It  is  our  duty  to  show  them  how  it  can  be  done,  but  we 
should  not  start  by  tinkering  with  the  courts,  solely  to  lessen  ths. 
costs  to  litigants,  but  rather  to  increase  their  effectiveness,  to  make 
each  bear  its  own  proper  burden,  and  to  save  the  State  and  parties 
litigant  from  delay,  that  great  inaction  which  carries  with  it  the 
danger  of  the  loss  of  practical  justice  in  each  case.  Eeasonably 
speedy  and  exact  justice  is  what  the  people  wish,  and  any  proced- 
ure which  will  tend  to  accomplish  that  result  is  the  end  fo  be  de- 
sired and  will  be  willingly  paid  for. 

Relative  to  the  form  of  our  courts,  it  might  sound  better,  if  we 
did  not  have,  for  example,  city  courts  in  some  of  our  larger  cities, 
but  had  several  divisions  or  departments  of  the  superior  court,  such 
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as  the  crimlinal  aaid  civil,  the  latter  possibly  subdivided  into  law 
and  equity.  The  present  city  courts  of  Atlanta,  Savannah  and 
Augusta,  and  others,  are  practically  nothing  but  superior  courts, 
without  affirmative  equity  jurisdiction,  and  we  might  as  well  call 
them  superior  courts  and  provide  by  a  general  kw  that,  according 
to  the  population  in  any  county,  there  should  be  as  m^ny  subdivi- 
sions and  judges  of  the  superior  court  for  such  county  as  the  public 
business  required.  Under  our  present  system  the  trouble  is  not  so 
much  with  the  form,  as  with  the  delay  in  getting  the  machinery  of 
the  court — ^its  judicial  power — in  motion,  and  in  the  character  of 
the  case  that  each  court  is  to  try.  For  example,  why  should  the 
superior  court  meet  only  twice  a  year  in  each  county?  While  this 
might  have  been  sufficient  fifty  years  ago,  and  even  now  in  some 
few  agricultural  coimties  of  the  State,  yet,  there  is  no  reason  why 
it  should  not  sit  from  four  to  six  times  a  year  in  the  conmiercial 
cbunties.  It  sits  three  times  a  year  in  Chatham  county,  which 
county  is  now  a  circuit  to  itself.  Consider  a  moment.  By  the 
Judiciary  Act  of  1799,  the  superior  courts  in  Georgia  were  required 
to  sit  twice  a  year,  and  for  over  a  hundred  years  we  have  made  no 
progress  in  this  particular ! 

Further,  why  should  the  superior  courts  continue  to  entertain 
every  kind  of  case  that  knocks  at  their  door?  It  has  done  this  for 
a  hundred  years.  Is  it  not  entitled  to  some  relief?  Could  not 
cases  involving  under  $500  be  tried  in  some  smaller  tribunal  ?  I 
can  perceive  no  reason  why  they  should  not,  nor  why  ordinary 
cases  should  not  be  tried  at  the  term  at  which  they  are  brought, 
where  the  defendant  has  been  served  fifteen  days  before.  If  he 
needed  time  to  prepare  his  defense  he  could  get  it  by  making  ap- 
plication to  the  court.  Speaking  generally,  the  defendant  knows  as 
much  about  this  case  before  he  is  served  as  he  does  afterwards.  If 
we  are  to  continue  to  have  "terms'*  in  the  superior  courts,  it  seems 
to  me  that  rent  cases  are  no  more  under  the  fostering  care  of  the 
State  than  any  other  case  of  any  other  litigant,  and  that  no  priority 
or  preference  should  be  given  in  the  trial  of  these  cases.  As  a  mat- 
ter  of  fact,  we  have  long  since  progressed  beyond  the  necessity  of 
having  any  terms  at  all,  except  possibly  for  county  organization, 
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taxation,  etc.,  when  the  grand  jury  might  meet  for  such  purposes. 
Why  not  have  the  court  always  open  for  the  administration  of 
justice,  rather  than  theoretically  open  >only  for  interlocutory  equi- 
table relief.  Now  that  all  dii?tinctions  of  law  and  equity  have  been 
abolished,  it  seems  to  me  that  the  acceleration  of  this  kind  of  re- 
lief— interlocutory  equitable  relief — at  the  expense  of  others,  is  un- 
just. 

In  making  the  suggestion  that  the  superior  court  should  sit 
oftener  than  twice  a  year,  I  of  course  realize  that  some  one  may 
object  on  constitutional  grounds,  but  when  examined,  I  submit  that 
this  is  not  prohibited  by  the  Constitution,  and  that  the  matter  is 
entirely  within  the  province  of  the  Legislature. 

The  Constitution  of  1877  provides,  Code  section  5849,  that  "The 
superior  courts  shall  sit  in  each  county  not  less  than  twice  in  each 
year,  at  such  times  as  have  been  or  may  be  appointed  by  law." 
There  is  no  limitation  here  that  the  superior  court  shall  sit  only 
twice  a  year,  but  that  it  shall  sit  at  least  twice,  which  carries  with 
it  the  idea  that  it  may  sit  oftener,  if  necessary,  to  transact  the  pub- 
lic business. 

Indeed,  in  Boone  v.  The  State,  86  Ga.  108,  the  Supreme  Court 
(page  116),  in  reference  to  the  Act  of  1879,  touching  the  juris- 
diction and  mode  of  procedure  of  the  superior  courts  in  counties 
having  a  city  of  more  than  10,000  inhabitants,  end  providing  that 
two  or  more  judges  of  the  superior  court  may  preside  in  banc,  or 
that  such  courts  might  be  held  in  two  or  more  sections  at  the  same 
time  by  different  judges  in  separate  rooms  in  the  couit-hou«e  or  at 
the  county  seat,  as  might  be  convenient,  say,  "The  Constitution  re- 
quires at  least  two  sittings  of  the  superior  court  in  each  county,  hut 
it  does  not  prohibit  more  sittings  to  he  held,  hot  does  it  prohibit 
two  or  more  sections  of  the  superior  court,  presided  over  by  different 
judges,  sitting  at  the  same  time  where  the  interests  of  the  public  re- 
quire the  same  to  be  done  so  that  justice  sihould  not  be  denied  to  any 
one;  nor  is  it  unconstitutional  l)ocause  it  provides  for  this  scheme 
only  for  couoities  corutaining  large  cities,  the  Ijcgislature  having  the 
power  to  clarify  in  general  terms." 

Theretofore  it  had  been  decided  that  the  Tjcgislature  could  author- 
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ize  the  holding  of  special  terms  of  the  court  for  criminal  business. 
47  Ga.  553.      The  uniformity  clause  of  the  Constitution,  Code, 
5859.  providing  that  the  jurisdiction,  powers,  proceedings  and  prac- 
tice  of  all  courts,  except  the  city  courts,  should  be  uniform,  had  no 
reference  to  tlio  time  when  these  oourits  shall  sit,  otherwise  erery 
superior  court  in  Georgia  might  have  to  sit  at  the  same  time.     In 
speaking  of  this  section  the  Supreme  Court  say,  in  95  Ga.  101,. 
"That   clause  does   not  relate   to  the  time  and  place   of  holding- 
courts,"  and  again  in  102  Ga.    602,  when  this  section  was  l^efore 
the  court,  it  was  held  to  relate  to  uniformity  in  jurisdiction  as  ta 
subject-matter  and  matters  of  practice,  and  not  to  uniformity  in 
jurisdiction  over  territory.    The  court  say  that  if  this  were  not 
true  the  Legislature  had  not  yet  obeyed  the  constitutional  mandate 
to  establish  uniformity  in  the  jurisdiction  of  the  courts. 

The  Code  of  1895  further  provides,  that  the  superior  court  shall 
be  held  twice  every  year,  at  the  several  times  prescribed  by  law 
(section  4340),  or  at  such  times  as  are  now,  or  may  be,  prescribed 
by  the  General  Assembly  (section  4316).  If  the  Legislature  were 
to  change  these  secfions  so  as  to  remove  the  implied  restriction 
against  holding  only  two  terms  of  the  superior  courts,  and  allow 
special  laws  to  be  passed  in  each  circuit  increasing  the  terms  of  the 
superior  court  in  particular  counties,  or  by  a  general  law  direct 
suc'h  courts  to  be  held,  say  four  times  a  year  in  those  counties  of  the 
St^ate  in  which  there  \^'as  a  city  having  a  population  of  over  10,000, 
the  effect  of  these  additional  terms  would  be  to  do  away  with  much 
of  the  prejjient  u"seles,s  and  unnece^ary  delay,  and  in  many  coun- 
ties causers  would  l>e  so  rapidly  disposed  of  as  to  avoid  the  exi>en«ir- 
to  the  public  of  continuing  city  courts.  These,  in  many  instance?*, 
could  be  abolished,  and  their  business  transferred  to  the  aipi^rior 
court,  which  could  lx>  divided  into  ^s  many  sections  as  necessary. 

Of  course  the  judicial  machinery  required  in  such  counties  a- 
Chatham,  Fulton  ond  Richmond,  for  example,  on  account  of  iheir 
wealth  and  population,  would  be  entirely  different  from  those  of 
say  Bryan,  Forsyth  and  Columbia ;  yet  the  judicial  scheme  for  all 
six  counties  would  he  alike  as  far  as  possible.     In  considering  su.iv 
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a  judicial  system,  it  is  entirely  safe  to  proceed  with  each  county  as 
a  nuit.    This  has  already  been  the  rule  in  Georgia. 

The  Judiciary  Act  of  1T99  established  in  each  county  the  supe- 
rior and  inferior  courts.  This  latter  court  existed  from  that  time 
iu  each  county  of  the  State  until  abolished  in  1866.  This  court 
had  jurisdiction  over  all  county  and  probate  matters,  and  was  con- 
current with  the  superior  court  in  many  particulars.  It  had  a  jur\', 
but  could  not  try  cases  involving  title  to  land.  It  was  presided 
over  by  five  judges,  the  concurrence  of  a  majority  of  whom  was 
necessary  to  a  decision. 

Viewing  this  court  as  a  State  precedent,  the  good  points  of  which 
ought  to  be  utilized,  and  the  policy  of  the  State  as  indicated  by 
the  Act  of  1879  as  construed  by  the  Supreme  Court  in  Boone  c. 
State,  86  Ga.  108,  I  submit  the  following  as  an  outline  of  such  a 
system  of  courts  as  would  overcome  some  of  the  defects  of  the 
present.  This  would,  of  course,  require  sundry  constitutional 
changes. 

1.  There  should  be  a  Coun'ty  Court  in  each  county  in  the  State, 
to  have  jurisdiction  of  all  claims  arising  ex  contractu  and  ex  de- 
licto,  under  five  hundred  dollars,  and  of  all  criminal  cases,  both 
felonies  and  misdemeanors,  wherein  a  jury  in  that  court  might 
under  the  present  law — as  suggested  by  the  committee — reduce  the 
charge  of  felony  to  a  misdemeanor.  Such  court  should  consist  of 
one,  two,  or  three  subdivisions,  and  of  one,  two,  or  three  judges, 
learned  in  the  law,  as  the  exigencies  of  the  public  business,  civil 
and  criminal,  or  population,  might  require  in  any  particular 
county.  This  court  should  have  jurisdiction  and  control  of  all 
county  matters.  One  of  the  judges  should  try  all  civil  and  an- 
other all  criminal  cases,  unless  a  jury  was  demanded;  which  jury 
should  exist  as  a  right  in  criminal  cases,  and  in  civil  cases,  when 
such  a  jury  was  demanded  ten  days  prior  to  the  trial  of  the  issues 
of  fact  in  that  court.  In  all  cases  in  which  such  demand  is  not 
made,  the  judge  should  try  the  case  on  the  law  and  facts.  In  cases 
where  demands  for  jury  trials  were  made,  a  docket  should  be  made 
up  of  such  cases,  and  when  a  sufficient  number  had  accumulated, 
say  ten,  such  cases  should  be  heard  and  disposed  of,   at  the  close 
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of  the  trials  for  criminal  business,  or  at  such  other  time  as  the 
presiding  judge  might  appoint.  This  court  should  be  always  open. 
Jury  cases  should  be  called  for  trial  at  least  once  a  month,  ami 
continued  until  the  business  was  disposed  of.  One  of  the  judges 
should  at  statetl  times  an<l  places,  as  fixed  by  the  grand  jury,  sit 
to  hear  ca^»s  at  different  points  in  the  county.  From  all  judg- 
ments there  should  be  an  appeal  on  all  questions  of  law  and  fact 
to  the  other  judges  of  this  court,  and  a  judge  of  the  superior  court. 
If  in  any  county  such  county  court  had  only  one  judge,  then  the 
appeal  should  lx»  to  the  judges  of  the  superior  court,  of  that  cir- 
cuit in  which  that  coun'ty  is  located,  and  if  there  were  nofc  two  such 
judges  in  that  circuit,  then  to  the  judge  of  that  circuit  and  sudi 
other  judges  from  an  adjoining  county  court  as  might  be  designated 
from  time  to  time  by  the  Chief  Justice  of  the  Supreme  Court  to 
preside  with  the  judge  of  that  circuit  to  hear  these  appeals.  This 
would  provide  for  a  reviewing  court  of  three  judges,  but  which 
could  be  held  by  two  judges,  one  tlie  judge  of  the  superior  court. 
Their  jud'gment,  or  that  of  a  majority,  should  be  final,  unless  they 
disagreed  when  only  two  were  present,  or  themselves  desired  U* 
certify  the  questions  at  issue  to  the  Supreme  Court,  or  either  of 
them  considered  that  the  question  involved  was  of  sufficient  im- 
portance to  have  the  judgment  of  the  Supreme  Court  thereon,  or 
that  the  contemplated  judgment  of  the  other  was  contrary  to  a 
unanimous  decision  of  the  Supreme  Court,  in  which  event  they 
should  certify  the  question  at  issue  to  the  Supreme  Court  for  de- 
cision. 

2.  There  should  al:*o  be  in  each  county  a  court  having  the 
powers  of  a  court  of  ordinary  or  probate  court,  w-ith  the  administra- 
tive jurisdiction  now  established  by  law.  Instead  of  being  a 
separate  tribunal,  this  court  of  ordinary  should  be  amalgamated 
with  the  aforesaid  county  court,  and  its  probate  and  county  juris- 
diction conferred  on  that  court.  Certainly  in  the  larger  counties 
of  the  State  such  county  court  would  then  have  one,  two,  and  three 
divisions — civil,  criminal,  and  matters  of  ad-ministration.  Also, 
three  judges,  and  all  api)eals  from  this  court  could  be  heard  by 
the  two  judges  who  did  not    participate    in    the    judgment  com- 
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plained  of,  and  a  judge  of  the  superior  court.  This  would  con- 
stitute the  reviewing  court  on  questions  of  law  and  fact,  whose 
judgment  would  be  final  on  all  eases  involving  under  $500.  If 
over,  there  could  be  an  appeal  on  the  law  and  facts  to  the  superior 
court. 

3.  There  should  also  exist  in  each  county  or  in  a  district  com- 
posed of  three  or  four  agricultural  counties,  a  superior  or  circuit 
court  to  be  composed  of  one,  two,  or  three  divisions,  criminal  and 
civil,  as  the  necessities  of  any  county  may  require,  with  un- 
limited jurisdiction  both  at  law  and  in  equity,  as  now  regulated 
by  law,  except  that  it  should  not  have  original  jurisdiction  of 
claims  arising  ex  contractu  and  ex  delicto  under  $500,  but  only 
an  appellate  and  directory  jurisdiction.  Such  superior  court 
should  be  always  open  for  the  trial  of  causes.  It  should  not  meet 
at  stated  inter\'als  or  terms  as  we  now  have,  except  in  such  counties 
of  the  State  where  the  business  would  warrant  their  sitting  but 
twice  a  year,  but  in  all  counties  wherein  the  population  exceeded 
15,000  they  should  be  ahvays  open,  and  juries  should  be  drawn 
to  try  issues  both  in  civil  and  criminal  cases  as  often  as  sufficient 
issues  existed  to  require  the  action  of  a  jury.  All  civil  cases  should 
be  triable  by  the  judge  or  the  judges  alone,  unless  a  jury  were  de- 
manded ten  days  before  the  trial  of  the  issues  when  made  up.  The 
effect  of  hav^ing  one  or  more  divisions  of  the  superior  court  accord- 
ing to  the  population  of  each  county  would  be  to  do  away  with 
what  are  now  termed  city  courts.  There  could  be  as  many  judges 
as  there  were  divisions  of  the  court,  fixed  according  to  population, 
and  these  judges  could  sit  alternately  from  time  to  time  in  the 
several  divisions,  and  also  preside  in  the  county  courts.  They 
should  be  required  to  rotate  throughout  the  State,  as  prescribed 
by  the  Chief  Justice  of  the  Supreme  Court,  and  their  traveling  ex- 
penses paid  by  the  State.  If  a  review  was  desired  of  any  judgment 
rendered  in  any  division  of  the  superior  court,  a  motion  for  new 
trial  or  rehearing  should  be  made  before  the  entire  court,  in  all 
civil  and  criminal  cases.  This  should  be  heard  by  at  least  two 
judges.  If  heard  by  only  two  and  they  disagreed,  as  to  the  judg- 
ment to  be  rendered,  they  should  request  the  Chief  Justice  of  the 


Digitized  by 


Google 


218  19    GEORGIA    BAR    ASSOCIATION. 

Supreme  Court  to  desigaate  some  other  circuit  judge  to  preside 
with  them,  and  the  judgment  rendered  should  be  final  on  all 
questions  of  fact,  but  from  their  judgment  there  should  be  an  ap- 
peal to  the  Supreme  Court  upon  questions  of  law. 

4.  A  Supreme  Court  with  the  jurisdiction  now  established  bv 
law  as  an  appellate  court  for  the  correction  of  errors  aided  by  th? 
superior  court  and  county  courts  as  above  indicated,  and  with 
power  to  direct  and  control  these  courts  in  all  decisions  to  be  ren- 
dered. 

5.  In  doing  away  with  the  terms  of  courts  in  the  county   and 
superior  courts,  each  case  should  be  heard  and  determined  by  the 
condition  of  its  own  record.      All  civil  cases  arising  ex  contractu 
or  ^.r  delicto,  and  the  pleadings  therein,  should  be  brought  in  the 
county  now  required  by  law,  and  in  accordance  with  the  practice 
of  the  superior  court.      The  petition  and  process  sliould  be  served 
upon  the  defendant,  requiring  him  to  enter  an  appearance   within 
fifteen  days  after  service,  and  plead  within  thirty  days.       Such 
pleading  might  l^e  either  a  demurrer,    plea,  or  answer,  and  if  the 
defendant  failed  to  appear  judgment  by  default  should  be  entered 
against  him,  if  a  liquidated  demand.       If  the  defendant  was  not 
prepared  to  file  his  defense  within  thirty  days,  then  he  could  obtain 
thirty  days  longer  upon  a  certificate  by  his  attorney  that  such  time 
was  necessary  io  prepare  his  defense.      If  he  could  not  prepare  his 
defence  within  sixty  days,  he  could  obtain  longer  time  upon,  appli- 
cation to  a  judge  of  the  couii,  setting  out   the    character   of  his 
defense  and  the  reason  why  he  desired  further  time  to  prepare  the 
same,  when,  if  the  circumstances  required  it,  the  judge  coiild  give 
him  further  time.      As  soon  as  a  defense  was  filed,  it  would  stand 
for  trial  lx?fore  the  judge  or  judges  unless  the  facts  were  in  issue 
and  a  jury  demanded.       Within  thirty  days  after  a  decision  was 
rendered  upon  an  issue  of  law,  an  answer  should  be  filed,  either 
admitting    or    denying    the    allegations    in  the  petition,  or   they 
would  be  taken  as  true  and  judgment  entered  thereon.      When  the 
issues  of  fact  are  made  up  the  case  would  stand  for  trial  before  a 
jury,  or  before  the  judges  without  a  jury,  according  as  to  whether 
or  not  the  parties  failed  to  demand  a  jury. 
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I  am  well  aware  that  some  of  the  changes  herein  proposed  might 
he  considered  radical,  but  our  present  system  does  not  conduce  to 
the  practical  administration  of  justice.  Our  courts  should  be  so 
organized  as  to  assign  to  each  its  share  in  the  administration  of 
the  public  justice,  which  should  be  performed  in  a  prompt  and 
Tnisinesslike  manner.  The  delay  between  the  terms,  is  not  only 
tin  insurmountable  foe  to  the  dispatch  of  business,  but  really  tends 
to  retard  justice  in  many  particulars,  and  also  induces  appeals  from 
one  court  to  another.  By  having  appeals  on  the  facts  confined 
to  the  court  itself,  by  an  application  for  rehearing,  before  all  the 
judges  of  the  court,  possibly  other  than  the  judge  from  whose  de- 
•eision  the  appeal  is  made,  practical  justice  can  be  done,  and  much 
delay  and  exj^en^  saved  to  litigants.  If  followed  by  an  appeal  to 
the  Supreme  Court  on  the  law  of  the  case,  more  than  half  of  the 
troubles  of  that  tribunal  would  be  eliminated  at  once.  Much  of 
what  has  been  suggested  could  be  accomplished  by  legislative  Act, 
and  without  constitutional  amendment,  such  as  providing  for  four 
to  six  terms  a  year  of  the  superior  court  in  counties  having  cities 
of  over  10,000  inhabitants,  wherein  such  courts  could  be  subdivided 
into  divisions. 

We  should  remember  that  the  principles  of  justice  do  not  change 
hut  their  mode  of  application  does — that  what  was  satisfactory 
procedure  one  hundred  years  ago,  is  not  so  now — nor  are  our  courts 
in  line  with  the  present  American  spirit  of  progress.  We  should 
•endeavor  to  have  them  so  administer  the  law,  as  to  make  them  the 
preservers  of  our  constitutional  rig'hts  and  liberties  and  the  suppres- 
^OTs  of  all  lawlessness  and  vice.  To  this  end  this  Association  should 
present  to  the  legislature  at  its  next  session  some  definite  plan  for 
the  reorganization  of  the  judicial  department  of  our  State  govern- 
ment— such  as  would  give  to  our  courts  that  energy  and  vitality 
necopsary  to  challenge  the  respect  and  to  hold  the  confidence  of  ihe 
people. 
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REPORT  OF  THE  COMMITTEE  ON  LEGAL  EDUCATION' 
AND  ADMISSION  TO  THE  BAR. 


Mr.  President: 

At  the  last  annual  meeting  of  this  Association  your  Committee- 
on  Legal  Education  and  Admission  to  the  Bar  had  the  honor  to 
present  for  your  consideration  a  report  upon  the  general  subject 
of  legal  education  in  the  State  of  Georgia,  with  their  recommenda- 
tion that  certain  legislation  was  necessary  to  the  perfection  of  the 
system.  That  report  with  its  recommendations  was  adopted. 
Your  committee  was  especially  directed  to  present  bo  the  next  Gen- 
eral Assembly  for  its  consideration  such  an  Act  as  would  be  nec- 
essary to  carry  into  effect  the  recommendations  made.  This  was 
done,  and  at  the  session  of  the  General  Assembly  last  passed  there 
was  prepared  and  presented  to  that  body  a  bill,  a  copy  of  which  is 
as  follows,  to  wit: 

"Section  1.  Be  it  enacted,  That  from  and  after  the  passage  of 
this  Act  that  section  4406  of  the  Code  be,  and  is,  hereby  repealed. 

"Sec.  2.  Be  it  further  ena<!ited,  That  section  3  of  the  Act  approved 
December  18,  1897,  relating  to  and  providing  for  admissions  to 
the  Bar  he,  and  the  same  is,  hereby  repealed,  and  that  in  lieu  thereof 
the  following  be,  and  is,  hereby  enacted:  'That  «ave  as  here- 
inafter provided,  no  persons  shall  be  hereafter  admitted  to  plead 
and  practice  law  in  the  courts  of  this  State,  except  under  the  ex- 
amination now  provided  by  law ;  provided,  however,  that  the  Judges 
of  the  several  Superior  Courts  of  this  State  shall  be,  and  they  are, 
hereby  authorized,  in  their  discretion,  to  admit  to  the  Bar  without 
further  examination  as  to  educational  qualifications  persons  hold- 
ing diplomas  from  the  several  law  schools  of  this  State  which  re- 
quire graduates  therefrom  to  take   a  course  of  study  covering  a 
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period  of  not  less  than  two  academic  years,  under  a  curriculum  to 
be  approved  by  the  State  Board  of  I>egal  P]xaminere;'  provided  fur- 
ther, that  the  court  shall  in  no  case  dispense  with  the  inquiry  into 
the  moral  chaiucter  of  the  person  applying  for,  admission  to  the 
Baar;  provided  further,  that  no  a.ttomey  liwns.Mi  by  the  laws  of  an- 
otlier  State  shaJl  be  licejused  as  a  regu'lar  practitioner  in  the  court* 
of  this  State  until  he  shall  have  taken  the  regular  examination 
prescribed  by  law  for  applicants  seeking  admission  to  the  Bar  in 
this  State;  but  nothing  herein  contained  shall  be  construed  as  pro- 
hibiting the  judges  of  the  several  courts  of  this  State  from  permit- 
ting attorneys  from  other  States  to  aj>pear  in  cause©  pending  in  the^ 
courts  of  this  State  in  which  they  may  be  employed,  and  in  which 
they  may  desire  specially  to  appear. 

"Sec.  3.  Be  it  further  enacted,  That  all  laws  and  parts  of  la;ws  in 
conflict  with  this  Act  be,  and  the  same  are,  hereby  repealed." 

This  bill  wa^  introduced  in  the  Senate  and  passed  that  body,  with 
an  amendment  only  to  the  effect  that  the  provisions  of  this  Act 
shall  not  apply  to  such  students  as  have  already  in  good  faith 
matriculated  in  any  of  the  law  schools  of  this  State,  and  who  have^ 
not  at  the  date  of  the  past^age  of  this  Act  received  diplomas  there- 
from ;  but  the  law  as  the  same  existed  at  the  time  of  such  matricu- 
lation shall  govern  the  admission  of  such  students.  It  was  then 
transmitted  to  the  House,  and  it  was  there  referred  to  the  General 
Judiciary  Committee.  ITiis  committee,  after  consideration  of  the 
provisions  of  the  bill,  struck  out  from  it  the  first  proviso  contained 
in  the  second  section  thereof,  and  recommended  that  the  same  as- 
thus  amended  be  passed.  Other  public  business  pressing  upon  the- 
attention  of  the  General  Assembly  prevented  its  further  considera- 
tion by  that  body,  and  thus  it  failed  to  become  a  law. 

Your  committee  respectfully  re^jommends:  First,  that  a  similar 
measure  be  presented  to  the  next  General  Assembly,  to  the  end  that 
a  uniform  system  governing  the  subject  of  admission  to  the  Bar 
shall  prevail  in  this  State,  and  that  the  Ijegislature  may  itself  have 
the  opportunity  of  com^'ting  what  your  committee  deems  to  be  ait 
unwarranted  exercise  of  the  legislative  power  for  the  following  rea- 
sons. 
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Your  committee  is  of  the  opinion  that  section  4406  of  the  Code 
K)f  the  State  of  Georgia,  which  reads  as  follows: 

"§4406  (398).  Xone  of  the  preceding  requisitions  are  applicable 
to  any  graduate  of  the  Law  Department  of  the  University  of  Geor- 
.gia,  the  Law  School  of  Mercer  University,  the  Law  Department  of 
Emory  College,  or  the  Atlanta  Law  School,  but  upon  pj-eaentation 
of  a  diploma  of  graduation  from  either  of  these  in^itutions,  such 
graduates  shall  be  authorized  to  plead  and  practice  in  all  the  courts 
•of  this  State  without  further  examination,  upon  payment  of  the 
usual  fees,  and  upon  taking  tbe  oath  and  receiving  the  license  pre- 
: scribed  by  law.  And  the  judges  of  the  superior  courts  in  their 
respective  circuits  are  authorized,  in  their  discretion,  to  hold  sj>ecial 
terms  of  said  courts  for  the  purpose  of  admitting  to  the  bar  any 
person  or  persons  who  may  have  a  diploma  from  either  of  such  in- 
.stitutions ;"  and  that  section  3  of  the  Act  otf  the  General  Assembly 
approved  on  the  18th  day  of  December,  1897,  which  reads  as  fol- 
.lows : 

"Section  3.  Be  it  further  enacted,  That  no  person  shall  be  ad- 
mitted to  the  practice  of  the  law  in  this  State,  excepting  under  the 
examination  herein  provided  for,  but  this  Act  shall  not  apply  to 
those  who  have  received  diplomas  from  any  law  school  of  this  Stat 
•authorized  to  issue  diplomas  to  students  of  law,  nor  shall  this  Act 
apply  to  those  who  have  been  admitted  to  the  practice  of  law  in 
other  States  w^ich,  by  comity,  admit  to  practice  the  duly  licensetl 
lawyers  of  this  State,"  in  so  far  as  they  require  the  judges  of  the 
;suixTior  courts,  upon  diplomas  from  fhe  several  institutions  of  learn- 
ing named,  to  admit  to  the  Bar  persons  holding  such  diplomas;  and 
in  90  far  as  they  authorize  persons  holding  such  diplomas  to  plead 
and  practice  law  in  the  courts  of  this  State  without  examination, 
•contravene  the  Constitution  of  the  State  of  Georgia,  and  are  there- 
fore void. 

The  special  reasons  which  induce  your  committee  to  this  con- 
clusion are  these:  Under  the  Constitution  of  the  State  of  Georgia, 
the  powers  of  the  executive,  legislative  and  judicial  branches  of  the 
government  are  required  to  l)e  kept  separate,  and  persons  exercis- 
ing powers  and  functions  belonging  to  one  of  the  several  branches 
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:above  indicated  are  prohibited  from  exercising  the  functions  and 
]>owers  pertaining^  to  either  of  the  others. 

By  a  long  and  unbroken  current  of  judicial  authority  in  this 
-country,  including  the  courts  of  last  resort  of  many  of  the  States 
of  the  Union,  where  the  question  has  been  directly  considered,  it 
has  been  ruled  that  while  the  General  Assembly  may  prescribe  the 
qualifications  which  render  one  eligible  to  admission  to  the  Bar,  it 
<?annot  impose  upon  the  courts  the  duty  of  admitting  persons  pos- 
sessing such  qualifications;  and  as  to  whether  or  not  a  person  pos- 
sesses such  qualifications  as  render  him  a  fit  person  to  plead  and 
practice  law  is  purely  a  judicial  question,  respecting  which  the 
judgment  of  the  court  cannot  be  constrained  by  direct  legislative 
enactment. 

In  view  of  this  state  of  facts,  your  committee  respectfully  recom- 
mends that  a  committee  from  this  Association  be  appointed,  whose 
duty  it  shall  be  to  make  the  direct  question  before  the  courts  of  this 
State,  to  the  end  that  there  may  be  a  final  determination  in  the 
court  of  la^  resort  in  this  State  of  the  question  as  to  whether  the 
General  Assembly  had  competent  authority  to  enact  into  law  the 
provisions  contained  in  the  statutory  enactments  above  set  out. 

Your  committee  is  of  the  opinion  that  the  legislation  in  question 
i^'as  enacted  possibly  without  careful  consideration  upon  the  part  of 
the  General  Assembly  of  the  great  fundamental  principles  to  which 
it  stands  opposed;  but  however  this  may  be,  your  committee  is  of 
the  opinion  that  the  integrity  of  the  judicial  power  should  be  recog- 
nized and  maintained  without  reference  to  its  effect,  either  upon 
the  institutions  of  learning  in  question,  or  upon  the  persons  who 
may  hold  certificates  of  graduation  from  such  institutions. 

All  of  which  is  respectfully  submitted, 

Spencer  R.  Atkinson, 

Chairman. 
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THE    EVOLUTION    OF    THE    AMERICAN    LAW    OF 
CONSTITUTIONAL  LIMITATIONS. 


ANNUAL  ADDRESS    BY 

HORACE  H.  LURTON.  D.O.L.. 
of  Nashville,  Tennessee, 

UNITED  STATES  CIRCUIT  JUDGE  FOR  THE  SIXTH  CIRCUIT. 


This  ia  the  natal  day  of  the  Republic.  Ou  this  day  one 
hundred  and  twenty-six  years  ago  the  representatives  or 
thirteen  dependent  colonies  in  congress  assembled,  dissolved 
the  relation  which  tied  them  as  governmental  dependencies 
to  the  mother  country  and  proclaimed  the  birth  of  the 
United  States  of  America. 

From  a  constitutional  standpoint  the  supremacy  of  the- 
British  Xing  and  Parliament  was  unassailable  and  the  ti« 
which  bound  the  colonies  to  England  was  quite  as  legal  and 
indissoluble  as  is  the  bond  which  holds  the  territory  of  Okla- 
homa to  the  Union  or  the  States  themselves  within  its  orbit. 

The  signers  of  the  Declaration  of  Independence,  recogniz- 
ing their  accountability  at  the  bar  of  history  for  the  moment- 
ous step  they  were  taking,  undertook,  in  the  instrument 
itself,  to  vindicate  not  only  its  moral  expediency,  but  its  iic- 
cordance  with  the  highest  principles  of  governmental  phi- 
losophy. 

The  constitutional  justification  for  this  sundering  of  our 
union  with  Great  Britain,  the  signers  staked  upon  the  po- 
litical philosophy,  that  all  just  powers  of  government  are- 
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<lerived  only  from  the  consent  of  the  governed,  and  that 
whenever  any  government  becomes  destructive  to  the  safety 
and  happiness  of  the  people,  it  is  their  right  to  alter  or 
abolish  it  and  institute  a  new  government,  "laying  the 
fi>undation  on  such  principles  and  organizing  its  powers  in 
such  form,  as  to  them  shall  seem  most  likely  to  affect  their 
safety  and  happiness."  This  is  at  once  a  declaration  of  the 
dogma  of  popular  sovereignty  and  of  the  conditions  justi- 
fying revolution. 

That  there  were  many  limitations  upon  the  declaration 
tliat  all  men  were  equally  endowed  with  the  unalienable  right 
ot  "life,  liberty  and  the  pursuit  of  happiness,"  is  plainly  im- 
plied from  the  fact  that  this  declaration  was  not  supposed  to 
include  either  the  Indian  or  Negro  races,  nor  as  in  any  wise 
<jntitling  those  races  in  our  midst  to  -either  political  or  per- 
sonal rights,  beyond  those  which  might  be  conceded  by  the 
dominating  race  engaged  in  organizing  the  new  government 
and  speaking  only  for  themselves. 

It  is,  however,  worthy  of  notice  in  passing  that  the  few 
slaves  then  remaining  in  Massachusetts  were  subsequently 
-declared  by  the  Supreme  Court  of  that  commonwealth  to  have 
been  emancipated  by  the  inherent  force  of  the  declaration 
that  the  right  of  life,  liberty  and  happiness  was  a  natural 
4nid  unalienable  right. 

The  Declaration  of  Independence,  like  every  other  human 
document,  must  be  read  and  interpreted  in  the  light  of  sur- 
rounding circumstances.  It  was  a  political  declaration  by  a 
proud  branch  o(  the  masterful  Caucasian  race  concerning  the 
•organic  principles  upon  which  a  government  by,  of  and  for  a 
Caucasian  people  should  rest. 

I  resist  the  temptation  to  further  consider  the  proper  bear- 
ing of  some  of  the  organic  principles  of  free  government 
-embodied  in  that  matchless  instrument  upon  some  of  the 
questions  of  current  political  interest,  as  not  proper  for  this 
time  or  occasion,  and  come  to  an  aspect  of  this  assertion  of 
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popular  sovereignty  which  lies  very  closely  within  the 
proper  domain  of  a  Bar  Association,  for  out  of  this  American 
doctrine,  that  the  people  are  the  source  of  all  just  govern- 
mental authority,  has  been  evolved  the  whole  body  of  our 
Constitutional  law. 

This  principle,  that  sovereignty  resides  not  in  emperors, 
czars  or  kings,  not  in  parliaments,  congresses  or  legislu- 
tures,  but  in  the  people,  was  the  keystone  in  the  arch  of  the 
government  then  being  founded. 

The  sovereignty  of  the  people,  collectively,  thus  asserted, 
not  only  challenged  all  rulership  which  rested  its  claims  upon 
the  sacrilegious  pretense  that  political  authority  might  be 
conferred  through  the  ''Grace  of  God''  by  the  interpositfon 
of  priestly  hands,  or  that  it  came  through  dynastic  lines 
descending  from  some  robber  baron  or  conquering  chieftain; 
but  its  main  significance  lies  in  the  fact  that  it  was  also  a 
denial  of  the  omnipotence  of  even  parliaments,  congresses 
and  every  other  form  of  delegated  legislative  authority, 
vainly  pretending  to  speak  as  having  absolute  legislative 
power. 

We  are  not  left  in  doubt  as  to  the  scope  of  the  power  thus 
asserted,  for  contemporaneously  with  this  declaration  of 
ultimate  governmental  authority,  the  people  of  the  several 
States  proceeded  to  legislate  in  their  popular  capacity  by  the 
enactment  of  organic  laws  prescribing  the  form  of  govern- 
ment which  they  proposed  to  institute,  and  defining  and  dis- 
tributing the  powers  which  they  proposed  to  delegate  to 
the  governments  so  instituted. 

These  organic  laws,  having  their  sanction  in  the  direct 
action  of  the  people,  and  alterable,  amendable  or  repeahible 
only  according  to  the  method  provided  by  the  instrnnient 
itself,  we  call  constitutions. 

The  exposition  of  the  limitations  thereby  imposed  upon 
the  governments  thus   instituted  constitutes  that  raajestie 
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braucli  of  American  law  whicli  we  know  as  the  law  of  Con- 
stitutional Liniitiitions. 

The  evolution  of  this  branch  of  our  law  constitutes  the- 
subject  to  which  I  invite  your  attention. 

AN  AMERICAN  CONSTITUTION   A   GRANT  OF  POWER  BY  THE 

PEOPLE. 

Constitutions  were  not  new  when  we  began  constitution 
making.  The  term  was  one  which  had  at  all  times  been  used 
to  define  that  body  of  political  maxims  or  fundamental  prin- 
ciples upon  which  a  government  is  founded  and  by  which  it 
18  conducted.  Such  organic  principles  might,  as  they  most 
often  did,  consist  only  in  certain  well  understood  ancient 
customs,  or  they  might  be  collected  from  such  customs  in 
connection  with  ancient  charters  or  statutes  settling  or 
recognizing  the  form  of  the  government  and  declaring  per- 
sonal or  political  rights.  The  latter  is  descriptive  of  the 
British  Constitution,  which  is  not  only  the  most  ancient,  but 
the  most  liberal  of  all  countries  not  organized  on  the  Ameri- 
can plan.  Neither  is  it  of  any  great  significance  that  the 
constitutions  of  our  States  and  of  the  United  States  consist 
of  a  single  written  instrument.  There  were  indeed  earlier 
examples  of  such  rigid  constitutions,  one  of  which,  the  fa- 
mous Instrument  of  Government  of  1653,  may  have  inspired 
our  constitution  makers. 

The  peculiar  significance  of  these  American  fundamental 
instruments  of  government  lies  in  the  fact,  that  they  are 
grants  of  power  from  the  people  to  their  government,  and 
not  concessions  of  liberties  granted  to  the  people,  nor  limi- 
tations imposed  by  government  upon  itself. 

Being  grants  ot  power  to  the  government,  the  powers 
which  may  be  constitutionally  exercised  are  Irom  necessity 
limited  by  the  grant. 

This  principle  of  construction  we  are  familiar  with  as 
peculiarly  applicable  to  our  Federal  Constitution,  but  it  is 
equally  so  to  our  several  State  Constitutions, 
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The  ditterence  between  the  grant  of  powers  to  the  govern- 
ment of  the  United  States  and  the  grant  of  powers  by  the 
people  of  the  State  of  Qeorgia  to  the  government  of  that 
State,  is,  that  in  the  first  case  the  grant  is  one  of  enumerated 
powers,  authority  in  respect  only  to  certain  definite  subjects 
being  granted  in  specific  terms.  Therefore,  the  rule  that  a 
Federal  Act  of  legislation  is  unauthorized  unless  the  authority 
is  granted  in  express  terms  or  plainly  implied  from  the  powers 
specifically  granted.  On  the  other  hand,  the  people  or  Geor- 
gia have  by  the  organic  law  framed  and  enacted  by  them 
granted  all  legislative  power  to  the  legislative  branch  of  their 
State  government,  which  they  themselves  might  exercise, 
-except  in  so  far  as  it  has  been  granted  to  the  Congress 
of  the  United  States,  or  is  reserved  by  the  instrument  itself. 
Hence  the  rule  of  construction  applicable  to  the  exercise 
of  the  legislative  power  of  a  State  is,  that  the  law  is  valid 
4inless  prohibited  by  some  provision  of  the  Constitution 
itself. 

Thus  in  both  cases  the  principle  holds  good  that  an  Amer- 
ican Constitution,  whether  it  be  the  Constitution  of  the 
United  States  or  the  Constitution  of  one  of  the  States,  is  a 
grant  of  power,  and  that  the  power  which  may  be  constitu- 
tionally exercised  must  be  authorized  by  the  grant. 

These  fundamental  principles  of  constitutional  construc- 
tion are  doubtless  very  familiar  to  all  of  you  as  rules  of  in- 
terpretation applicable  whenever  and  wherever  the  duty  of 
interpretiition  arises. 

My  object  in  calling  attention  to  them  has  been  that  we 
may  consider  their  force  when  applied  to  legislation  outside 
the  limits  of  the  constitutional  grant. 

A  CONTRAST. 
The   question  thus  suggested  would  be  of  no  significauce 
whatever  to  either  an  English  or  continental  lawyer. 
The  great  charter  granted  by  King  John,  from  which  came 
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most  of  those  great  principles  of  personal  liberty  which  we 
prohibit  our  Legislature  from  infringing  by  including  them 
among  the  reserved  and  unalienable  rights  of  the  people,  is 
little  more  than  an  early  act  of  the  English  Parliament,  and 
is  therefore  subject  to  repeal  or  alteration  as  any  other  act  of 
that  body. 

The  right  to  acquire  and  enjoy  property,  the  right  of  trial 
by  jury,  the  right  to  the  enjoyment  of  life  and  liberty,  are 
all  rights  which  are  as  precious  to  Englishmen  as  they  are 
to  Americans.  But  what  is  the  security  for  their  continued 
enjoyment?  Their  inviolability  is  pledged  in  many  an 
ancient  charter  or  statute.  But  it  is  a  fundamental  principle 
of  the  British  Constitution  that  the  Parliament  is  omnipo- 
tent and  irresponsible. 

What  Parliament  has  done  it  may  undo.  Magna  Charta, 
the  Bill  of  Rights,  the  Settlement  Act,  the  Habeas  Corpus 
Act,  are  all  mere  acts  of  Parliament,  and  as  such  are  subject 
to  suspension,  amendment  or  appeal. 

The  House  of  Lords,  which  for  a  thousand  years  has  been 
an  essential  part  of  the  government,  may  be  abolished  by  an 
Act  of  Parliament.  The  descent  of  the  crown  may  be 
<;hanged,  as  it  has  been  more  than  once.  By  a  mere  act  of 
legislation  the  loftiest  head  in  the  kingdom  may  be  laid  upon 
the  scaftbld  without  a  hearing  or  the  judgment  of  a  jury. 
Witness  the  case  of  Archbishop  Laud  in  the  time  of  Charles 
I.  by  an  act  of  the  Long  Parliament. 

No  rights  of  property  are  above  the  power  of  Parliament. 
The  late  Irish  Tenant  Act  is  an  example.  By  that  act  a 
tenant  right  is  created  in  the  estate  of  the  landlord  by  reason 
of  improvements  made  without  consent  of  the  owner,  and 
by  it  the  landlord  may  be  compelled  to  renew  an  expired 
lease  or  sell  to  the  tenant  on  terms  settled  by  a  tribunal  be- 
fore which  the  tenant  may  summon  him. 

An  English  court  has  no  power  to  declare  an  English  Act 
of  Parliament  void  or  unenforceable  because  repugnant  to  the 
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British  Constitution.   Of  the  English  Parliament  Sir  William 
Blackstone  said  :   "  True  it  is,  that  what  the  Parliament  doth 
no  authority  on  earth  can  undo,"  and  quotes  Sir  Matthew 
Hale  as  saying  of  it,  that  '^  being  the  highest  and  greatest 
court,  over  which  none  other  can  have  jurisdiction  in  the 
Kingdom,  if  by  any  means  a  misgovernment  should  any  way 
fall  upon  it,  the  subjects  of  this  Kingdom  are  left  without  all 
manner  of  remedy."    The  law  of  Constitutional  Limitations 
has,  therefore,  no  place  in  the  education  of  a  British  lawyer. 
France,  since  1789,  has  had  a  succession  of  constitutions, 
the  fruit  of  constituent  conventions.     But  none  of  these  in- 
struments have  proved  effective  as  restraints  upon  the  legis- 
lative  power.     Constitutions   are   set   aside,   suspended  or 
ignored  with  less  formality  even  than  we  would  deal  with 
an  ordinary  act  of  legislation.     The  solemn  oath  which  is 
taken  by  the  French  deputies  to  observe  and  uphold  the 
constitution  has  proven  no  barrier.     Having  the  unlimited 
power  of  interpretation  they  find  no  difficulty  in  adopting 
expedients  to  meet  the  necessities  of  each  case. 

"The  limitations  imposed  by  French  Constitutions  are 
not,"  says  Dicey  in  his  Law  of  the  Constitution,  "in  reality 
laws,  since  they  are  not  rules  which  in  the  last  resort  will  be 
enforced  by  the  courts.  Their  true  character  is  that  of 
maxims  of  political  morality,  which  derive  whatever  strength 
they  possess  from  being  formally  placed  in  the  Constitution 
and  from  the  resulting  support  of  public  opinion." 

No  country  in  Europe  possesses  a  court  which  would 
venture  to  decline  the  enforcement  of  a  law  simply  because 
the  law  was  in  conflict  with  a  so-called  Constitution. 

The  attitude  of  the  German  courts  is  well  illustrated  by 
the  case  of  Gerbade  v.  The  State  of  Bremen,  a  report  of 
which  may  be  found  in  Professor  Thayer's  cases  on  Constitu- 
tional Law. 

The  Constitution  of  Bremen  contained  a  provision  prohib- 
iting the  taking  of  private  property  except  for  public  uses 
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and  upon  due  compensation.  A  law  was  passed  which  plainly 
conflicted  with  this. 

The  Hans^atic  Court  of  Appeal  held  the  law  void  upon  the 
ground  of  the  conflict  with  the  Constitution. 

"The  judge,"  said  the  Hans^atic  Court,  "is  to  be  considered 
competent  to  make  this  decision,  even  without  any  authority 
having  been  explicitly  given  him  by  a  special  law;  because 
he  is  obliged  to  apply  the  laws  and  because  the  application 
of  two  existing  laws,  conflicting  with  one  another,  is  an  im- 
possibility. 

"The  recognition  of  the  legal  principle  that  the  judge  is 
not  to  apply  a  law  conflicting  with  the  Constitution  includes 
therefore  no  assertion  of  a  superiority  of  the  judge  over  the 
lawgiver. 

"So  doing  is  merely  an  acknowledgment  of  his  authority, 
in  an  actual  case  of  conflict,  to  apply  that  law  which  general 
legal  principles  require  to  be  applied." 

The  influence  of  American  constitutional  principles  is 
clearly  evident  in  the  reasoning  by  which  the  nullity  of  the 
ordinary  law  was  declared. 

But  Gerbade  v.  Bremen  was  expressly  overruled  by  the 
Imperial  Tribunal  in  the  case  of  the  King  v.  Dyke  Board  of 
Niedervieland,  also  a  Bremen  case.  The  latter  court,  being 
the  Supreme  Court  of  the  German  Empire,  held  in  the  case 
referred  to  that  a  constitutional  provision  "is  to  be  under- 
stood only  as  a  rule  for  the  legislative  power  itself  to  inter- 
pret, and  does  not  signify  that  a  command  given  by  the  leg- 
islature should  be  disregarded  by  the  judge." 

Continuing,  that  court  said :  "The  question  is  not  whether 
a  peculiar  principle  of  the  Constitution  has  been  altered  or 
not,  but  whether  the  law  could  have  been  enacted  without 
an  alteration  of  the  Constitution  itself,  and  therefore  without 
applying  the  forms  prescribed  for  such  alteration.  This  last 
question,  however,  is  one  which  can  not  be  examined  by 
the  judiciary." 
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It  must  be  very  evident,  if  the  courts  can  not,  when 
called  upon  to  enforce  a  law,  inquire  and  determine  whether 
the  lawmakers  have  exceeded  the  authority  granted  them, 
that  the  whole  theory  of  limiting  by  constitution  the  power 
ot  the  government  thereby  created  is  illusory,  and,  as  de- 
clared by  Chief  Justice  Marshall,  ''written  constitutions  are 
absurd  attempts  on  the  part  of  the  people  to  limit  a  power 
in  its  own  nature  illimitable.'^ 

SOME  EARLY   PRECEDENTS  FROM  STATE  COURTS. 

At  a  very  early  day  the  true  conception  of  a  Constitution 
as  a  paramount  law  limiting  the  powers  of  every  department 
of  government  was  recognized  and  enforced  by  American 
courts.  Professor  Thayer,  in  his  Constitutional  Cases,  refers 
to  two  unreported  cases  in  which  legislative  acts  were  held 
invalid  for  repugnancy  to  constitutional  provisions. 

One  of  them  is  reported  to  have  been  decided  by  a  Virginia 
court  as  early  as  1778,  the  other  was  decided  by  a  New  Jer- 
sey court  in  1780. 

The  earliest  reported  case  is  that  of  the  Commonwealth  r. 
Caton,  decided  by  the  Virginia  Court  of  Appeals  in  1782. 
The  decision  of  the  court  was  by  Justice  Wythe,  a  signer  of 
the  Declaration  of  Independence  and  the  legal  preceptor  of 
the  distinguished  John  Marshall. 

The  decision,  as  I  once  before  had  occasion  to  say  in  an 
address  to  the  Bar  Association  of  Ohio,  "  though  somewhat 
bombastic,''  was  a  bold  and  clear  announcement  of  the  power 
and  duty  of  the  courts  to  compel  observance  of  the  para- 
mount law  by  the  legislative  department  of  the  government. 

The  very  vigorous  Justice,  in  considering  the  duty  of  the 
Court  to  respect  and  enforce  the  Constitution  of  the  State, 
said :  ^'  Nay  more,  if  the  whole  legislature,  an  event  to  be 
deprecated,  should  attempt  to  leap  over  the  bounds  pre- 
scribed to  them  by  the  people,  I,  in  administering  the  public 
justice  of  the  country,  will  meet  the  united  powers  at  my  seat 
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in  tribunal,  and  pointing  to  the  Constitution,  will  say  to 
them,  here  is  the  limit  of  your  authority  and  hither  shall  you 
go,  but  no  iurther.'' 

The  legislature  of  Rhode  Island  passed  a  law  under  which 
irredeemable  paper  money  was  authorized  and  compelling 
its  acceptance  in  all  business  transactions  at  a  rate  fixed  by 
the  Act.  The  paper  was  naturally  much  depreciated,  and 
the  loss  promised,  as  in  all  such  cases,  to  fall  upon  that  class 
of  the  community  least  able  to  bear  it. 

To  compel  its  circulation  the  law  provided  that  any  one 
who  would  not  receive  this  tiat  money  at  the  rate  settled  by 
the  law,  should  incur  a  fine  and  be  committed  to  jail  until 
the  judgment  should  be  performed.  The  law  also  provided 
for  a  trial  without  jury  and  a  summary  proceeding. 

Two  butchers,  Trevitt  and  Weedon,  refused  to  accept  this 
currency  for  meat  sold  in  the  market.  Summary  proceed- 
ings against  them  were  started  before  the  judges  of  the 
Supreme  Court,  which  held  the  law  to  be  unconstitutional 
and  void.  The  case  was  decided  in  1786.  From  the  notes 
of  Judge  Thayer  we  learn  that  the  judges  were  summoned 
before  the  Rhode  Island  Assembly  "  to  render  reasons  for 
adjudging  an  act  of  the  General  Assembly  unconstitutional 
and  so  void." 

The  judges  appeared  and  denied  the  right  of  the  legisla- 
ture to  call  them  to  account  for  their  judgment.  .  After  much 
discussion  the  matter  was  dropped  upon  the  opinion  of  the 
attorney-general  that  the  judges  could  not  be  punished  or 
deprived  of  their  offices  without  impeachment. 

The  case  of  Bayard  v.  Singleton  was  an  early  case  decided 
by  the  Supreme  Court  of  the  State  of  North  Carolina  in 
1787,  a  date  antecedent  to  the  adoption  of  the  present  Con- 
stitution of  the  United  States.  The  case  is  reported  in 
1  Martin  N.  C.  42.  The  law  involved  was  one  which  was 
intended  to  quiet  the  titles  to  Tory  estates  acquired  under 
sales  made  by  the  commission   for  forfeited  estates,  by  for- 
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bidding  the  courts  to  entertain  any  suits  brought  to  chal- 
lenge titles  so  acquired. 

The  question  of  the  validity  of  the  law  arose  under  a 
motion  to  dismiss  a  pending  action  of  ejectment  upon  the 
ground  that  the  defendant's  title  had  been  acquired  under 
the  forfeited  estates  act.  It  is  stated  by  the  reporter  of  the 
case  that  the  judges,  appreciating  the  gravity  of  a  conflict 
between  the  judicial  and  legislative  departments  of  the  gov- 
ernment, endeavored  to  bring  about  some  adjustment  of  the 
suit,  but  did  not  succeed.  It  is  then  said  that  each  judge, 
with  great  deliberation  and  apparent  reluctance,  announced 
his  conclusion  to  be  that  the  motion  should  be  denied  because 
the  law  conflicted  with  the  Constitution  of  the  State. 

Among  other  considerations  the  Court  said : 

"  That  by  the  Constitution  every  citizen  had  undoubtedly 
a  right  to  a  decision  of  his  property  by  a  trial  by  jury.  For 
that  if  the  legislature  could  take  away  this  right,  and  require 
him  to  stand  condemned  in  his  property  without  a  trial,  it 
might  with  as  much  authority  require  his  life  to  be  taken 
without  atrial  by  jury,  and  that  he  should  stand  condemned 
to  die  without  the  formality  of  any  trial  at  all;  that  if  the 
members  of  the  General  Assembly  could  do  this,  they  might 
with  equal  authority,  not  only  render  themselves  the  legisla- 
tors of  the  state  for  life,  without  any  further  election  of  the 
people,  and  from  thence  transmit  the  dignity  and  authority 
of  legislation  down  to  their  heirs  male  forever. 

''But  that  it  was  clear  that  no  act  they  could  pass  could 
by  any  means  repeal  or  alter  the  Constitution,  because,  if 
they  could  do  this,  they  would  at  the  same  instant  of  time 
destroy  their  own  existence  as  a  legislature  and  dissolve  the 
government  thereby  established.  Consequently  the  Consti- 
tution (which  the  judicial  power  was  bound  to  take  notice 
of  as  much  as  of  any  other  law  whatever),  standing  in  full 
force  as  the  fundamental  law  of  the  land,  notwithstanding 
the  act  on  which  the  present  motion  was  grounded,  the  same 
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act  must  of  course,  in  that  instance,  stand  as  abrogated  and 
without  any  effect.'' 

This  doctrine,  that  to  the  courts  are  committed  the  power 
and  duty  of  comparing  an  ordinary  law  with  the  paramount 
law  of  the  Constitution,  and  of  refusing  to  enforce  the  sub- 
ordinate law  if  beyond  the  power  of  the  legislature,  was  thus 
first  announced  and  applied  in  State  courts,  and  with  refer- 
ence to  conflicts  between  State  constitutions  and  State  laws. 

The  five  decisions  to  which  I  have  referred  all  antedate 
the  adoption  of  the  Constitution  of  the  United  States  and 
constituted  a  judicial  exposition  of  the  doctrine  of  Constitu- 
tional Limitations  of  very  commanding  influence  long  before 
similar  questions  arose  under  our  Federal  Constitution. 
The  question  of  the  force  and  efteot  of  laws  of  Congress  not 
authorized  by  the  powers  of  Congress  under  the  Constitution 
attracted  very  little  attention  in  the  convention  which  framed 
that  instrument. 

FEDERAL  JUDICIAL  POWER. 

The  old  articles  of  Confederation  provided  for  no  Federal 
judicial  system  whatever. 

There  is  no  more  self-evident  truth  than  that  the  first 
requisite  of  an  independent  government  is  judicial  power  and 
an  eflicient  independent  judicial  system,  by  means  of  which 
its  own  laws  may  be  interpreted  and  administered  in  cases 
arising  under  them. 

This  defect  was  provided  for  by  a  provision  in  the  present 
Constitution  by  which  it  was  declared,  that  the  judicial  power 
of  the  United  States  extends  "to  all  cases  in  law  and  equity 
arising  under  the  Constitution,  the  laws  of  the  United  States 
and  tVie  treaties  made,  or  which  shall  be  made,  under  their 
authority." 

The  supremacy  of  the  Constitution  as  the  paramount  law 
whenever  it  applied  was  not  left  to  inference,  for  the  Consti- 
tution itself  provided  that:  "This  Constitution  and  the  laws 
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of  the  United  States  which  shall  be  made  in  pursuance 
thereof^  and  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law 
of  the  land;  and  the  judges  in  every  State  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of  any  State  to 
the  contrary  notwithstanding." 

It  is  significant  that  it  is  **  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  ^^  of  the  Constitution  which 
are  declared  to  be  **  the  supreme  law  of  the  land/'  '*  Made 
in  pursuance  thereof  plainly  means  in  pursuance  of  the 
powers  conferred  by  the  Constitution  upon  the  Congress  in 
which  the  legislative  power  of  the  United  States  is  vested. 
While  the  Constitution  and  laws  made  under  it«  authority 
are  declared  to  be  the  sup**eme  law,  yet  there  is  no  explicit 
declaration  as  to  how  the  supremacy  of  the  Constitution 
over  the  laws  made  by  Congress  or  by  the  lawmaking  power 
of  the  State  is  to  be  enforced. 

If  Congress  is  to  determine  for  itself  whether  the  Consti- 
tution authorizes  a  particular  law,  then  that  body  would 
constitute  an  irresponsible  lawmaking  body,  for  the  Consti- 
tution would  become  a  mere  body  of  political  maxims  which 
the  Congress  might  or  might  not  observe  as  it  should  see  lit. 

In  the  Federalist,  Hamilton  had  urged  that  an  independent 
judiciary  was  peculiarly  essential  to  a  people  governed  under 
a  limited  constitution. 

"  Constitutional  Limitations,"  said  he,  "  can  be  preserved 
in  practice  no  other  way  than  through  the  medium  of  courts 
of  justice,  whose  duty  it  must  be  to  determine  all  acts  con- 
trary to  the  manifest  tenor  of  the  Constitution  void."  "  With- 
out this,  all  the  reservation  of  particular  rights  or  privileges 
would  amount  to  nothing.'^ 

In  the  debate  before  the  Virginia  Constitutional  Conven- 
tion, Marshall,  afterward  the  great  Chief  Justice,  speaking 
of  the  limitations  upon  the  power  of  Congress,  said: 

"Can  they   go    beyond  the  legislative  powers?     If  they 
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were  to  make  a  law  not  warranted  by  any  of  the  powers 
enunierated,  it  would  be  considered  by  the  judge  as  an  in- 
fringement of  the  Constitution  which  they  are  to  guard. 
They  would  not  consider  such  a  law  as  coming  under  their 
jurisdiction.     They  would  declare  it  void." 

The  question  came  on  to  be  decided  by  the  Supreme  Court 
in  Marbury  o.  Madison.  In  that  case  a  provision  in  the  Ju- 
diciary Act  of  1789,  extending  the  original  jurisdiction  of  the 
Supreme  Court,  was  held  void  as  repugnant  to  the  Consti- 
tution. The  opinion  was  by  Chief  Justice  Marshall,  and  is 
one  of  his  most  able  expositions  of  constitutional  limitations 
and  an  unanswerable  vindication  of  the  jurisdiction  of  the 
court  to  declare  an  act  of  legislation  void  which  is  beyond 
the  scope  of  the  legislative  power  of  Congress. 

The  Chief  Justice  cites  no  precedents  for  the  decision,  yet 
it  is  hardly  conceivable  that  he  was  not  aware  of  the  Vir- 
ginia and  North  Carolina  cases  involving  a  like  question, 
both  of  which  were  then  accessible  in  the  official  reports. 

It  is  to  be  observed,  however,  that  the  Chief  Justice  was 
not  much  in  the  habit  of  citing  cases.  His  biographer,  Ma- 
gruder,  says  that  in  his  day  there  were  living  witnesses  who, 
speaking  of  this  fact,  said  :  "That  he  wasivont,  at  times,  to 
say  substantially  in  the  conclusion  of  his  masterly  decisions: 
these  seem  to  me  to  be  the  conclusions  to  which  we  are 
conducted  by  the  reason  and  spirit  of  the  law.  Brother 
Story  will  furnish  the  authorities." 

A  VINpiOATION  OF  THE  SUPREME  LEGISLATIVE  POWER  OF 

THE  PEOPLE. 

These  cases  established  forever  in  both  State  and  Federal 
courts  the  political  doctrine  that  behind  the  legislative,  exec- 
utive and  judicial  power  of  an  American  constitutional  gov- 
ernment lies  the  supreme  legislative  power  of  the  people, 
who  proclaim  their  will  in  the  most  solemn  and  lasting  of 
all  legislative  forms  by  the  enactment  of  written  constitu- 
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tions,  dividing  the  powers  of  government  between  the  three 
great  departments  and  limiting  the  powers  to  be  exercised 
by  each. 

The  legislative  branch  of  a  constitutional  government  is 
no  more  the  representative  of  the  people  in  a  constitutional 
sense  than  the  executive  or  judicial  departments. 

All  alike  are  the  agents  of  the  people  and  the  limit  of 
authority  intrusted  to  each  is  that  defined  by  the  organic 
law,  which  is  the  highest  expression  of  the  popular  will. 

The  exercise  of  jurisdiction  resulting  from  the  judicial 
duty  of  applying  and  enforcing  that  law  which  is  applicable 
to  the  case  and  of  the  highest  obligation  has  frequently 
resulted  in  most  disagreeable  conflict  with  the  legislative 
department  of  government. 

I  have  elsewhere  referred  to  the  legislative  resistance  to 
the  action  of  the  Rhode  Island  Supreme  Court.  In  1805 
two  judges  of  the  Ohio  Supreme  Court  were  impeached  for 
holding  a  law  invalid.  They  escaped  conviction  only  by  the 
faihire  to  secure  a  two-thirds  vote  for  conviction. 

In  Georgia  so  late  as  1816  the  Legislature  of  that  State 
passed  a  resolution  in  these  words : 

"Whereas,  John  McPherson  Berrien,  Robt.  Walker,  Young 
Greaham  and  Stephen  W.  Harris,  Judges  of  the  Superior 
Court,  did  on  the  13th  day  of  January,  1815,  declare  certain 
Acts  of  the  Legislature  to  be  unconstitutional  and  void  ; 

"Whereas,  The 'extraordinary  power  of  determining  upon 
the  constitutionality  of  Acts  of  the  State  Legislature,  if 
yielded  by  the  General  Assembly,  whilst  it  is  not  given  by 
the  Constitution  or  laws  of  the  State,  would  be  an  abandon- 
ment of  the  dearest  rights  and  liberties  of  the  people,  which 
we,  their  representatives,  are  bound  to  guard  and  protect 
inviolate ; 

"jBe  it  therefore  resolccd^  That  the  members  of  this  General 
Assembly  view,  with  deep  concern  and  regret,  the  aforesaid 
conduct  of  the  said  judges, and  they  cannot 
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refrain  from  an  expression  of  their  entire  disapprobation  of 
the  power  assumed  by  them  of  determining  upon  the  con- 
stitutionality of  laws  regularly  passed  by  the  General  As- 
sembly; we  do,  -  therefore,  solemnly  declare  and  protest 
against  the  aforesaid  assumption  of  powers,  and  we  do,  with 
heartfelt  sensibility,  deprecate  the  serious  and  distressing 
-consequences  which  followed  such  decision  ;  yet  we  forbear 
to  look  upon  the  past  with  severity,  in  consequence  of  judi- 
-cial  precedents,  calculated  in  some  measure  to  extenuate 
the  conduct  of  the  judges,  and  hope  that  for  the  future  this 
-explicit  expression  of  public  opinion  will  be  obeyed.'' 

Curiously  enough  the  people  of  Georgia,  to  guard  against 
further  danger  of  legislative  usurpation  in  this  respect,  have 
fiince  inserted  a  clause  in  the  Constitution  of  1877  which 
provides,  "that  legislative  acts  in  violation  of  this  Constitu- 
tion, or  the  Constitution  of  the  United  States,  are  void,  and 
the  judiciary  shall  so  declare  them." 

THE  AMERICAN  PLAN. 

These  instances  aftord  most  signal  illustrations  of  the  con- 
«tant  tendency  of  the  legislative  branch  of  government  to 
encroach  upon  the  other  departments,  and  especially  upon 
the  independence  of  the  judiciary. 

"It  is  against  this  department  that  the  people,''  said  Madi- 
son, "ought  to  indulge  all  their  jealousy  and  exhaust  all  their 
precautions." 

That  department  is  the  most  numerous,  its  authority  is 
far  more  extensive  and  least  capable  of  being  held  within 
precise  limits.  It  holds  and  wields  at  once  the  power  of  the 
purse  and  the  sword,  and  most  often  makes  its  encroach- 
ment upon  the  other  departments  by  indirect  measures  wear- 
ing a  popular  aspect. 

The  theory  that  sovereign  power  resides  alone  in  the  people 
lias  ever  been  the  central  dogma  of  the  American  people- 
While  we  have  not  lacked  for  Cleons  who  have  preached  the 
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gospel  of  direct  popular  legislation  in  association  with  macb 
that  smacks  of  socialism  and  paternalism,  yet  the  American 
people  have  made  popular  government  possible  by  a  firm 
adherence  to  the  representative  democracy  inculcated  by  oar 
fathers,  the  sovereignty  of  the  people  being  exerted  throua^h 
the  medium  of  representatives  whose  powere  are  limited  by 
Constitutions,  which  are  but  legislative  expressions  of  the 
supreme  will  of  the  people  enacted  by  a  supreme  exertion  of 
the  popular  will. 

The  mere  idea  of  popular  sovereignty  was  not  new.  But 
the  problem  had  not  been  solved  as  to  how  the  despotism  of 
such  an  authority  might  be  so  restrained  as  to  secure  indi- 
vidual liberty  under  law. 

This  problem  has  been  solved  by  what  we  call  the  Ameri- 
can plan  of  limited  constitutions.  The  supreme  legislative 
power  of  the  people  is  thereby  recognized.  But  under  that 
plan  it  is  to  be  exercised  only  on  great  occasions  and  through 
organic  enactments  dealing  with  large  questions.  The  popu- 
lar legislative  authority  is  by  such  constitutional  enactments 
delegated  to  representatives  whose  powers  are  limited  by  the 
instrument  under  which  they  come  into  existence.  To  pre- 
vent departure  from  the  granted  powers  vested  in  the  gov- 
ernment, the  judiciary  has  been  given  the  authority,  in  the 
ordinary  administration  of  justice,  to  compare  every  law  with 
the  paramount  law  proceeding  from  the  popular  will,  and  to 
declare  void  every  law  which  does  not  conform  thereto. 

AN  INDEPENDENT  JUDICIARY. 

It  is  a  gross  mistake  to  assume  that  in  presuming  to  exer- 
cise such  a  power  the  courts  are  either  assuming  a  superiority 
over  the  legislative  department  of  government  or  defeating 
the  popular  will.  If  they  presume  to  declare  a  law  invalid 
which  has  been  formally  enacted,  it  is  because  they  recognize 
in  the  limitations  of  the  constitution  imposed  by  the  people 
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upon  the  legislative  branch  of  their  government  a  law  of 
supreme  authority. 

The  judicial  department  of  government  is  in  its  very 
nature  the  weakest  and  most  defenseless  of  the  great  depart- 
ments into  which,  under  all  of  our  American  governments, 
the  powers  of  government  have  been  divided. 

Without  the  assistance  of  the  legislative  department  its 
functions  cannot  be  exercised. 

The  boundaries  of  its  jurisdiction  are  comparatively  plain. 
Its  projects  for  usurpation  are  easily  discernible  and  are  sure 
to  excite  popular  alarm,  even  beyond  the  occasion.  Even 
its  judgments  can  not  be  enforced  without  executive  assist- 
ance. 

We  must  all  recall  the  dignified  protest  of  the  Circuit 
Court  of  the  District  of  Columbia  in  United  States  v.  Mur- 
phy, and  that  of  the  venerable  Chief  Justice  Taney  in  ex  parte 
Merryman,  on  finding  their  process  obstructed  by  a  force 
which  the  executive  power  refused  to  suppress. 

''I  have,"  said  the  Chief  Justice,  "exercised  all  the  power 
which  the  constitution  and  laws  confer  upon  me,  but  that 
power  has  been  resisted  by  a  force  too  strong  for  me  to  over- 
Ci)me ;  .  .  .  I  shall  therefore  order  all  the  proceedings 
in  this  case,  with  my  opinion,  to  be  filed  and  recorded  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Mary- 
land, and  direct  the  Clerk  to  transmit  a  copy  under  seal  to 
the  President  of  the  United  States.  It  will  then  remain  for 
that  high  officer,  in  fulfillment  of  his  constitutional  obliga- 
tion to  *take  care  that  the  laws  be  faithfully  executed,'  to 
determine  ^what  measures  he  will  take  to  cause  the  civil 
process  of  the  United  States  to  be  respected  and  enforced." 

Such  instances  have  been  rare.  The  ordinary  executive 
staff  subject  to  the  direction  of  the  courts  has  proved  itself 
sufficient  to  enforce  the  commands  of  the  law,  and  when  the 
extraordinary  assistance  of  the  executive  department  has 
been  needed  it  has  seldom  been  withheld. 
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The  American  system  of  government  under  limited  con- 
stitutions has  not  failed.  The  great  principles  of  individual 
liberty  and  free  government  have  been  preserved  and  en- 
forced. We  have  given  to  the  world  a  shining  example  of 
the  capacity  of  a  people  to  govern  themselves.  Upon  our 
own  initiative  liberty  is  regulated  by  law  and  the  freedom  of 
the  individual  ends  where  the  liberty  of  another  begins. 

The  bulwark  of  every  limited  constitutional  government 
is  an  independent  judiciary.  Such  a  government  is  impos- 
sible unless  the  judiciary  may  refuse  the  enforcement  of  a  law 
which  violates  the  plain  sanctions  of  the  constitution.  If  you 
would  preserve  the  form  of  government  under  which  our 
achievements  have  been  so  splendid,  there  must  be  behind 
your  judiciary  an  intelligent,  alert  and  outspoken  public 
opinion,  cherishing  and  upholding  your  judges  in  the  exer- 
cise of  an  independent  and  conscientious  judgment  in  respect 
to  every  question  within  their  jurisdiction. 

Judicial  oaths,  obligatory  statutes  and  mandatory  consti- 
tutions will  be  of  no  avail  in  giving  you  a  clean,  able  and 
independent  judiciary  compared  to  a  sound  public  opinion 
which  demands  uprightness  and  independence  in  the  admin- 
istration of  justice  by  an  honest  enforcement  of  every  law^ 
constitutional  or  legislative,  regardless  of  personal  con- 
sequence.  Whether  such  judges  can  best  be  secured  by  ap- 
pointment or  election  and  whether  their  terms  should  be  long^ 
or  short  is  beyond  the  range  of  this  address.  Both  systems 
have  their  advantages  and  disadvantages.  Under  each  plan 
we  have  had  an  occasional  instance  of  a  corrupt  judge^ 
or  a  usurping  judge,  and  more  often  examples  of  weak 
judges.  That  there  have  been  so  few  instances  of  bad  judges, 
whether  chosen  under  one  plan  or  the  other,  is  worthy  of 
note.  In  the  ranks  of  the  disciples  of  the  Saviour  there  was 
found  one  Judas. 


Digitized  by 


Google 


AMERICAN   LAW    OF   CONSTITUTIONAL   LIMITATIONS.         243 

ANOTHER  PHASE  OF  THE  SAME  JURISDICTION. 

It  IS  no  less  the  duty  of  a  State  court  than  of  United 
States  courts  to  refuse  to  enforce  a  State  law  which  conflicts 
with  the  Constitution  of  the  United  States.  The  State  judges 
are  sworn.to  support  the  Constitution  of  the  United  States 
as  well  as  the  Constitution  of  the  State  whose  commission 
they  hold.  The  Constitution  of  the  United  States,  after  pro- 
viding that  it,  and  the  laws  of  the  United  States  made  in  pur- 
suance thereof,  shall  be  the  supreme  law  of  the  land,  provides 
in  explicit  terms,  that  *'the  judges  in  every  State  shall  be 
bound  thereby,  everything  in  the  constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding.'' 

The  obligation  of  the  Federal  judge  and  of  the  State 
judge  to  declare  null  and  void  any  law  of  the  State  or  of  the 
United  States  which  shall  be  in  conflict  with  the  Constitu- 
tion of  the  United  States  stands  therefore  upon  the  same 
plane.  And  the  obligation  of  the  State  judge  to  enforce 
the  Constitution  of  his  own  State  is  no  greater  than  his  duty 
to  enforce  the  Constitution  of  the  United  States. 

But  the  question  quickly  arose  as  to  whether  there  was 
any  final  arbiter  and  expounder  of  the  Constitution  and  laws 
of  the  United  States. 

The  Constitution  ordained  that  the  judicial  power  should 
extend  to  all  suits  arising  under  it  or  any  law  of  Congress 
made  thereunder. 

But  the  Congress  did  not  see  tit  to  give  to  the  coui'ts  of 
the  United  States  exclusive  jurisdiction  in  all  such  cases,  but, 
by  the  Judiciary  Act  of  1789,  provided,  that  the  courts  of 
the  United  States  should  have  concurrent  jurisdiction  with  the 
State  courts  in  all  such  cases.  The  result  is  that  many  suits 
may  be  prosecuted  in  State  courts  which  involve  rights, 
titles,  privileges  or  immunities  which  depend  upon  the  Con- 
stitution or  laws  or  treaties  of  the  United  States. 

The  question  soon  arose  as  to  whether  there  was  any  way 
in  which  a  judgment  of  the  highest  court  of  a  State  could  be 


Digitized  by 


Google 


244  19    GEORGIA   BAR   ASSOCIATION. 

corrected  which  denied  to  a  suitor  some  right,  claim,  title  or 
interest  which  arose  under  or  depended  on  the  Constitation 
or  laws  of  the  United  States. 

Theiirst  judiciary  act  ever  passed  by  Congress  was  the 
act,  yet  in  force,  of  1789.  Now  that  act  provided  for  a 
review  by  the  Supreme  Court  of  the  United  States  of  ail 
cases  in  which  the  highest  court  of  a  State  to  which  the 
question  could  be  carried  had  decided  adversely  to  a  right, 
title,  claim,  immunity  or  privilege  claimed  under  the  Consti- 
tution or  a  law  of  Congress  or  a  treaty  of  the  United  States. 

This  was  a  contemporaneous  congressional  construction 
of  the  Constitution  made  by  a  Congress  composed  largely  of 
men  fresh  from  the  great  contest  over  the  adoption  of  the 
Constitution.  As  such  it  was  entitled  to  a  considerable 
degree  of  respect  as  a  construction  favorable  to  the  insist- 
ence that  the  Supreme  Court  of  the  United  States  was  the 
final  arbiter  in  every  case  involving  the  application  or  inter- 
pretation of  the  Constitution  or  laws  of  the  United  States. 

In  Marton  i\  Hunter  and  Cohen  v.  Virginia,  the  power  of 
the  Supreme  Court  to  entertain  a  writ  of  error  from  the 
Supreme  Court  of  Virginia  in  cases  in  which  the  plaintiff  in 
error  had  been  denied  a  right,  claim  or  immunity  under  the 
Constitution  and  laws  of  Congress  was  finally  decided  and 
forever  put  beyond  the  pale  of  further  discussion,  in  favor 
of  the  jurisdiction.  A  contrary  decision  would  have  resulted 
in  a  holding  that  the  Constitution  and  laws  and  treaties  of 
the  United  States  might  receive  as  many  different  construc- 
tions as  there  should  be  States,  and  that  the  Constitution  had 
provided  no  final  tribunal  for  the  final  construction  of  itself 
or  of  the  laws  and  treaties  made  in  pursuance  thereof. 

Cohen  v.  Virginia  was  not  decided  until  1821. 

The  judgment  of  the  court  was  concurred  in  by  each  of 
the  judges,  including  J  ustice  Story,  who  was  the  most  famous 
of  the  Anti- Federalist  lawyers  of  his  day  and  the  choice  of 
Mr.  Jefferson,  who  placed  him  on  the  bench  to  combat  the 
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supposed  Federal  tendencies  of  Chief  Justice  Marshall. 
Marbury  v.  Madison,  McCuUough  v.  Maryland,  and  Cohen  v. 
Virginia  may  be  regarded  as  finally  and  conclusively  settling 
the  doctrine,  that  the  Supreme  Court  of  the  United  States  is 
the  final  arbiter  for  the  settlement  of  all  questions  in  respect 
to  the  construction  and  application  of  the  Constitution  and 
laws  of  the  United  States. 

This  judicial  determination  of  the  judicial  authority  in 
such  cases  did  not  silence  all  objectors,  and  there  have  been 
some  notable  instances  of  criticism  and  open  denial. 

JEFFERSON'S  TORRENCE  LETTER. 

Cohen  v.  Virginia  brought  out  Mr.  Jefferson's  letter  de- 
nunciatory of  the  Federal  courts  as  "thieves  of  jurisdiction 
and  underminers  of  the  Constitution." 

But  Mr.  Jefferson  had  always  entertained  very  peculiar 
notions  in  reference  to  the  functions  of  the  courts,  State  as 
well  as  Federal,  in  the  matter  of  interpreting  and  applying 
constitutional  provisions  which  involved  the  action  of  either 
the  legislative  or  executive  departments. 

In  January,  1815,  the  Supreme  Court  of  Georgia  held  a 
stay  law  enacted  by  the  Legislature  to  be  void  as  an  impair- 
ment of  the  obligation  of  contracts. 

Under  date  of  June  15,  1815,  Mr.  Jefferson  replied  to  an 
inquiry  from  W.  H.  Torrence  as  to  his  opinion  of  the  validity 
of  the  law,  and  of  the  authority  of  the  courts  to  decide  on 
its  constitutionality. 

In  answer  to  the  inquiry  the  venerable  statesman  ex- 
pressed the  opinion  that  the  suspension  of  the  remedy  would 
not  be  an  impairment  of  the  obligation  of  the  contract. 

In  regard  to  the  authority  of  the  courts  to  decide  on  the 
constitutionality  of  the  law,  he  stated  that  tf.oo  opinion-'^  were 
entertained  on  that  subject.  The  opinion  to  w^hich  he  gave 
his  assent  was  that  '^that  branch  (of  government)  which  is 
to  act  ultimately,  and  without  appeal,  on  any  law,  is  the 
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rightful  expositor  of  the  validity  of  the  law,  uncontrolled  by 
the  opinions  of  the  other  coordinate  authorities/'  Thus,  he 
said,  when  a  court  had  to  determine  what  was  the  law  which 
applied  to  a  case  in  hand,  that  as  they  decide  such  questions 
ultimately  and  without  appeal  ''they  of  course  decide  for 
themselves."  So,  said  he,  the  Executive  and  the  Legislature 
must  each  for  itself  judge  of  the  constitutionality  of  the  law. 
He  admitted  that  such  a  rule  would  bring  about  contradic- 
tory as  well  as  fluctuating  decisions  ;  but  thought  this  would 
result  in  no  great  inconvenience.  The  other  opinion  which 
he  said  was  so  plausible  as  to  lessen  his  confidence  in  his 
own  was  ^^hat  the  Legislature  alone  is  the  exclusive  expounder 
of  the  sense  of  the  Constitution,  in  every  part  of  it  tchatsoever,*^ 

This  opinion  doubtless  inspired  the  action  of  the  Georgia 
Legislature  in  condemning  the  Georgia  Supreme  Court  for 
holding  void  the  very  stay  law  about  which  Mr.  Jefferson's 
opinion  was  asked,  an  action  elsewhere  referred  to. 

This  Torrence  letter  was  written  in  1815.  Marbury  r. 
Madison  was  decided  in  1803.  Thus,  twelve  years  before 
this  expression  of  opinion  by  Mr.  Jefferson  the  Supreme 
Court  of  the  United  States  had  unanimously  determined 
that  neither  the  Congress  of  the  United  States  nor  the  Chief 
Executive  was  the  final  interpreter  of  the  Constitution,  but 
that  to  the  Supreme  Court  was  committed  the  function  of 
interpreting  that  instrument.  It  had  also  in  that  case  ex- 
pressed the  opinion  that  an  executive  oflicer  might  be  com- 
pelled by  a  court,  having  jurisdiction  to  issue  writs  of  man- 
damus, to  do  any  purely  executive  act  which  he  was  required 
by  law  to  do  not  involving  the  exercise  of  discretion. 

Marbury  v.  Madison  arose  during  Jefferson's  administra- 
tion, and  grew  out  of  Jefferson's  direction  to  Madison,  his 
Secretary  of  State,  to  refuse  delivery  of  certain  commissions 
which  had  been  signed  and  sealed  by  Mr.  Adams,  Mr.  Jef- 
ferson's predecessor,  but  not  delivered. 

The  court  after  deciding  that  the  appointments  were  irrev- 
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ocable,  and  that  delivery  of  the  commissious  had  been 
AvroDgfully  refused,  held  that  the  act  of  Congress  authorizing 
the  Supreme  Court  to  exercise  original  jurisdiction  by  man- 
damus in  cases  involving  title  to  office  was  invalid  as  in 
excess  of  the  power  of  Congress. 

It  is  also  to  be  noted  that  when  Mr.  Jefferson  wrote  his 
Torrence  letter  more  than  half  of  all  the  State  courts  had 
already  announced  a  rule  in  direct  antagonism  to  both  of 
the  rules  considered  by  him,  among  them  being  the  Supreme 
Court  of  his  own  State,  Virginia. 

In  view  of  this  public  history  it  is  remarkable  that  Mr. 
Jefferson  should  conclude  his  letter  with  the  statement : 
"  Between  these  two  doctrines  every  one  has  a  right  to 
choose,  and  I  know  of  no  third  meriting  any  respect" 

It  is  impossible  to  suppose  Mr.  Jefferson  ignorant  of  the 
doctrine  which  had  then  become  as  well  settled  as  judicial 
opinion  and  public  acquiescence  could  settle  a  doctrine  which 
had  a  political  aspect,  and  we  must  infer  that  the  settled 
doctrine  was  one  which,  in  Mr.  Jefferson's  opinion,  merited 
"  no  respect,"  and  should  not  be  acquiesced  in. 

In  view  of  his  opinion  in  respect  to  the  want  of  authority 
in  a  State  court  to  finally  and  conclusively  interpret  and 
apply  a  State  constitution  to  a  State  law,  it  is  not  wonderful 
that  )ie  should  regard  Cohen  v.  Virginia  as  a  monstrous 
'^theft  of  jurisdiction.'' 

OTHER  DISSENTERS. 

But  in  entertaining  the  idea  that  no  interpretation  of  the 
•Constitution  by  the  Supreme  Court  was  binding  upon  the 
President  or  the  Congress,  Jefferson  was  not  alone.  Similar 
views  were  expressed  by  Jackson  in  reference  to  the  power 
•of  Georgia  to  legislate  for  the  Cherokee  Indian  tribe  within 
her  borders.  Jackson  entirely  agreed  with  the  claim  of  juris- 
diction made  by  Georgia  over  the  tribe  of  Indians.  The 
Supreme  Court  decided  adversely  to  Georgia.    Jackson  was 
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then  the  President  and  is  reported  as 'saying:     "John  Mar- 
shall has  made  his  decision,  now  let  him  execute  it," 

The  matter  never  came  to  an  issue,  for  the  Indians,  weary 
of  the  struggle,  sold  their  lands  and  were  removed  to  the 
Indian  Territory. 

Lincoln  was  equally  indisposed  to  yield  to  the  authority  of 
the  decision  of  the  Supreme  Court  in  the  Dred  Scott  case  in 
respect  to  the  want  of  authority  in  Congress  to  exclude 
slavery  from  the  territories,  and  the  Republican  National 
Convention  of  1860  repudiated  the  doctrine  of  that  decision 
as  a  dangerous  political  heresy,  claiming  that  the  normal 
condition  of  the  territories  was  that  of  freedom  and  that  ii 
was  the  duty  of  Congress  to  maintain  that  condition. 

Upon  that  platform  Mr.  Lincoln  was  elected.  The  irrita- 
tion and  distrust  due  to  his  attitude,  and  that  of  his  party, 
upon  this  issue  of  slavery  in  the  territories  led  to  the  great 
secession  in  1861  and  the  civil  war  which  followed. 

THE  WISCONSIN  COURT. 

The  most  conspicuous  instance  of  judicial  repudiation  of 
the  authority  of  the  Supreme  Court  is  that  furnished  b}'  the 
Supreme  Court  of  Wisconsin.  That  court,  as  late  as  18-3b, 
discharged  upon  a  writ  of  habeas  corpus  a  prisoner  from  the 
custody  of  a  United  States  marshal  who  had  been  duly  con- 
victed in  a  United  States  Court  of  an  ofiense  against  the 
United  States  by  a  violation  of  the  Fugitive  Slave  Law.  The 
Wisconsin  Court  not  only  held  that  the  conviction  was  a 
nullity  because  the  Fugitive  Slave  Law  was  in  conflict  with 
the  Constitution  of  the  United  States,  but  determined  that  its 
jurisdiction  was  final  and  conclusive  upon  all  the  courts  ot 
the  United  States,  and  ordered  its  clerk  to  disobey  anj*  writ 
of  error  which  might  issue  from  the  Supreme  Court  of  the 
United  States.  The  Supreme  Court  of  the  I'^nited  States,  in  a 
very  masterful  opinion  by  Chief  Justice  Taney,  concurred  in 
by  every  member  of  the  court,  vindicated  again  the  supremaey 
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of  that  court  in  all  cases  arising  under  the  Constitution  and 
laws  of  the  United  States. 

Touching  questions  which  might  involve  the  respective 
powers  of  the  United  States  and  of  the  States  under  the  Con- 
stitution, the  venerable  Chief  Justice  said; 

'*  And  as  the  final  appellate  power  in  all  such  questions  is 
given  to  this  court,  controversies  as  to  the  respective  powers 
of  the  United  States  and  the  States,  instead  of  being  deter- 
mined by  military  and  physicalforce,  are  heard,  investigated, 
and  finally  settled,  with  the  calmness  and  deliberation  of 
judicial  inquiry.  And  no  one  can  fail  to  see,  that  if  such  an 
arbiter  had  not  been  provided,  in  our  complicated  system  of 
government,  internal  tranquillity  could  not  have  been  pre- 
served ;  and  if  such  controversies  were  left  to  arbitrament  ot 
physical  force,  our  governments.  State  and  National,  would 
soon  cease  to  be  governments  of  laws,  and  revolutions  by 
force  of  arms  would  take  the  place  of  courts  of  justice  and 
judicial  decisions.  .  .  .  This  tribunal,  therefore,  was 
erected,  and  the  powers  of  which  we  have  spoken  conferred 
upon  it,  not  by  the  Federal  government,  but  by  the  people 
of  the  States  who  formed  and  adopted  that  government,  and 
conferred  upon  it  all  the  powers,  legislative,  executive,  and 
judicial,  which  it  now  possesses.^' 

PROPOSED  CONSTITUTIONAL  AMENDMENT. 
Notwithstanding  an  occasional  discordant  opinion,  there 
has  from  the  beginning  been  substantial  unanimity  in  the  rec- 
ognition of  the  authority  of  the  State  courts  to  declare  void  a 
State  law  which  conflicted  with  the  State  constitution.  Though 
the  same  authority  was  from  the  earliest  beginnings  of  our 
constitutional  history  claimed  for  and  exercised  by  the  Su- 
preme Court  of  the  United  States,  and  seemingly  upon  even 
stronger  grounds  than  that  occupied  by  the  State  courts,  for 
the  Constitution  itself  declared  that  it  should  be  the  supreme 
law  of  the  land,  and  that  the  judicial  power  of  the  United 
■States  should  extend  to  every  case  arising  under  it  and  the 
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laws  of  the  United  States,  yet  there  has  at  every  period  of 
our  history  been  more  or  less  political  agitation  against  its 
exercise. 

The  famous  Virginia  and  Kentucky  resolutions  of  1778 
and  1789  included  an  assertion  of  the  power  and  author- 
ity of  the  States  to  determine,  each  for  itself,  any  question  as 
to  whether  the  Constitution  had  been  infringed  and  the 
proper  mode  of  redress.  These  resolutions  were  sent  to  the 
legislatures  of  each  State.  The  general  tenor  of  the  replies 
made  was  that  the  Supreme  Court  was  the  final  arbiter  as  to 
the  validity  of  the  laws  of  Congress. 

The  legislature  of  Pennsylvania  passed  a  law  which  forbade 
the  execution  of  a  decree  of  the  District  Court  of  the  United 
States  rendered  in  a  prize  case.  The  District  Judge,  intimi- 
dated, declined  to  issue  process,  fearing  civil  strife. 

The  Supreme  Court  of  the  United  States,  upon  application 
for  a  writ  of  mandamus  to  compel  the  issuance  of  process, 
held  the  Pennsylvania  law  void  and  ordered  the  decree  to  be 
executed  by  proper  process.  U.  S.  v.  Peters,  5  Cranch,  11">. 
This  aroused  the  pride  of  Pennsylvania,  and  her  senators 
and  representatives  were  instructed  to  procure  an  amend- 
ment to  establish  a  particular  tribunal,  to  whom  might  be 
referred  all  questions  in  respect  of  the  authority  of  Congress 
and  of  the  States  under  the  Constitution. 

These  resolutions  were  communicated  to  the  legislatures 
of  all  the  States,  and  they  were  invited  to  join  in  bringing 
about  such  an  amendment. 

Georgia,  Virginia,  Tennessee,  Ohio  and  several  other  States 
are  known  to  have  passed  resolutions  deprecating  any  such 
amendment.  But  subsequently  the  Supreme  Court  reversed 
Cohen  v.  Virginia,  which  so  incensed  Virginia  that  her  leg- 
islature adopted  a  resolution  protesting  against  the  jurisdic- 
tion of  that  court  upon  the  ground  that  *'  there  is  no  rightful 
authority  in  the  federal  judiciary  to  arraign  the  sovereignty 
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of  a  commonwealth  hefore  any  tribunal  but  that  which 
resides  in  the  majesty  of  the  people." 

I  am  not  able  to  lay  my  hands  upon  the  resolutions  passed 
by  Georp^ia  or  Ohio  in  response  to  the  Pennsylvania  outcry. 
But  when,  in  the  case  of  the  Bank  of  the  United  States  i\ 
Osborn,  9  Wheaton,  78,  it  was  decided  that  the  State  of  Ohio 
could  not  tax  the  bank  because  it  was  an  instrumentality  of 
the  United  States,  there  arose  much  constitutional  indigna- 
tion, and  the  legislature  of  that  State  passed  resolutions  in- 
dorsing the  Virginia  and  Kentucky  resolutions  of  1798,  and 
declaring  the  right  of  Ohio  to  tax  the  bank,  and  protesting 
"against  the  doctrine  that  the  political  rights  of  the  separate 
States  and  their  powers  as  sovereign  States  may  be  settled  or 
determined  in  the  Supreme  Court,  so  as  to  conclude  and 
bind  them  in  cases  contrived  between  individuals  and  when 
there  are  no  one  of  them  parties  direct." 

Georgia's  time  for  approving  the  Pennsylvania  plan  for  a 
separate  tribunal  came  in  1833,  in  consequence  of  her  disap- 
proval of  the  decision  in  the  Cherokee  case.  She  then  by 
resolutions  proposed  an  amendment.  But  her  clamor  was 
in  vain.  Her  sister  States  refused  to  join  in_.urging  the  new 
tribunal. 

The  last  notable  instance  of  legislative  protest  was  that  of 
Wisconsin  and  arose  out  of  the  decision  in  Abelman  v.  Booth 
already  referred  to.  The  resolutions  were  remarkably  fiery 
and  urged  "  positive  defiance  as  the  rightful  remedy "  for 
such  usurpation  of  authority  as  had  occurred  in  that  case. 

OPINION  AFFECTED  BY  POINT  OF  VIEW. 

The  standpoint  from  which  we  view  even  a  constitutional 
question  is  most  apt  to  distort  our  vision. 

Slavery  was  the  fruitful  source  of  nearly  all  of  our  difter- 
ences  with  our  friends  of  the  North  and  the  chief  occasion 
of  our  great  jealousy  of  any  impairment  of  the  power  of  the 
States.     Soil  and  climate  resulted  in  the  gradual  concentra- 
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tioQ  of  slaves  in  the  Southern  States.  The  existence  of  a 
law,  plainly  authorized  by  the  Constitution,  under  which  a 
fleeing  slave  raight  be  recovered  so  inflamed  the  moral  sen- 
sitiveness of  the  Wisconsin  Legislature,  that  they  saw  in  the 
assumption  of  jurisdiction  to  determine  finally  the  validity 
or  invalidity  of  a  law  passed  by  Congress  so  clear  a  usurpa- 
tion of  power  as  to  justify  "open  defiance  as  a  remedy.'* 

The  extent  to  which  moral  as  well  as  political  opinion  is 
colored  by  local  surroundings  shbuld  warn  us  against  severity 
of  judgment  at  all  times.  Men,  their  creeds  and  their  insti- 
tutions, must  be  measured  by  the  standards  which  were 
recognized  as  best  at  the  time. 

Contrast  Puritan  opinion  of  slavery  now  with  Puritan 
opinion  in  the  seventeenth  century.  The  first  Fugitive  Slave 
Law  was  that  embodied  in  the  articles  of  the  New  England 
Confederacy  of  1643. 

I  am  indebted  to  an  address  by  Judge  Hanford,  of  Wash- 
ington, for  a  copy  of  a  letter  written  in  1682  by  one  of  the 
most  advanced  and  learned  of  the  leaders  of  Puritan  thought 
and  theology  and  an  early  graduate  of  Harvard  College, 
Dr.  Cotton  Mather  of  Massachusetts  Bay.  The  letter  is  as 
follows : 

September  ye  15,  1682. 
To  ye  Aged  and  Beloved, 

Mr.  John  Higgiuson: 

There  is  now  at  sea  a  ship  called  the  Welcome,  which  has 
ou  board  an  hundred  or  more  of  the  heretics  and  malignants 
called  Quakers,  with  W.  Peun,  who  is  the  chief  scamp,  at 
the  head  of  them. 

The  general  court  has  accordingly  given  secret  orders  to 
Master  Malachi  Huscott,  of  the  brig  Porpoise,  to  waylay  the 
said  Welcome,  slyly,  as  near  the  Cape  of  Cod  as  may  be ;  and 
make  captive  the  said  Penn  and  his  ungodly  crew,  so  that 
the  Lord  may  be  glorified,  and  not  mocked  on  the  soil  of 
this  new  country,  with  the  heathen  worship  of  these  people. 
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Much  spoil  can  be  made  by  selling  the  whole  lot  to  Bar- 
badoes,  where  slaves  fetch  good  prices  in  rum  and  sugar,  and 
we  shall  not  only  do  the  Lord  great  service  by  punishing  the 
wicked,  but  we  shall  make  great  good  for  his  minister  and 
people. 

Master  Huscott  feels  hopeful,  and  I  will  feet  down  the  news 
^vhen  the  ship  conies  back. 

Yours  in  ye  bowels  of  Christ, 

Cotton  Mather. 

Fortunately  "the  said  Welcome"  gave  a  wide  berth  to 
Capo  Cod  and  the  piratical  crew  of  Master  Huscott,  and 
Wm.  Penn  and  his  Quaker  colonists  of  Pennsylvania  were 
saved  from  the  doom  of  slavery,  though  sadly  to  the  detri- 
ment of  the  "Lord's  service  and  the  great  good  of  his 
minister  and  people.'' 

No  scheme  known  to  the  wit  of  man  is  so  well  adapted 
to  secure  the  enforcement  of  the  limitations  imposed  by  the 
Constitution  upon  Congress  and  upon  the  States  as  that  the 
Supreme  Court  shall,  through  its  jurisdiction  over  cases 
arising  under  the  Constitution  or  the  laws  or  treaties  made 
by  the  Unite^d  States,  construe,  interpret  and  apply  that 
Constitution,  declaring  void  every  law  whether  enacted  by 
Congress  or  by  a  State  Legislature  which  infringes  that  in- 
strument. 

No  less  than  1,736  amendments  have  been  proposed  to  the 
Constitution  since  its  adoption.  Of  these  only  sixteen  have 
commended  themselves  to  the  necessary  constitutional  ma- 
jority of  States. 

Of  the  whole  number  proposed  six  only  dealt  with  the 
question  of  substituting  some  other  tribunal  for  the  Supreme 
Court  for  the  settlement  of  questions  of  disagreement  in 
respect  to  the  power  of  the  Union  and  of  the  States. 

Neither  of  these  proposals  received  any  considerable  at- 
tention, although  the  scheme  has  at  various  times  been  sup- 
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ported  by   the   powerful   influence  of  such  States  as  New 
York,  Pennsylvania  and  Georgia. 

My  own  conclusion  is  that  no  tribunal  can  be  wisely  sub- 
stituted for  the  Supreme  Court  as  the  final  arbiter  of  all 
questions  involving  the  interpretation  of  the  Constitution. 
I  have  not  always  been  able  to  agree  with  the  conclusioDs 
of  that  great  tribunal  upon  constitutional  questions.  But  I 
have  always  been  able  to  feel  that  its  conclusions  were  more 
likely  to  be  the  impartial  result  of  considerations  of  authority 
and  reason  than  could  be  anticipated  from  any  other  body 
of  arbiters. 

THE  OBLIGATION  OF  THE  SOUTH  TO  THE  SUPREME  COURT. 

We  men  of  the  South  must  not  forget  that  that  court  threw 
the  great  weight  of  its  authority  in  the  scale  against  some  of 
the  most  extreme  and  ruinous  of  the  legislation  which  char- 
acterized the  dark  days  of  reconstruction. 

In  the  Slaughter  House  cases,  the  13th  and  14th  amend- 
ments were  so  construed  as  to  leave  the  police  power  of  the 
States  unimpaired,  and  their  control  over  the  privileges  of 
citizens  of  the  States,  as  distinguished  from  privileges  per- 
taining to  citizenship  of  the  United  States,  in  no  wise  changed 
by  the  provision  which  placed  privileges  of  the  latter  class 
under  the  protection  of  the  Federal  government. 

In  the  Civil  Rights  cases  the  Act  of  Congress  known  as 
the  Civil  Rights  Bill  which  undertook,  by  virtue  of  the  13th 
and  14th  amendments,  to  regulate  the  whole  subject  of  the 
civil  rights  of  the  Negro  race,  was  held  unconstitutional 
as  unauthorized  by  either  of  those  amendments  and  as  an  ii)- 
fringement  of  the  proper  domain  of  the  States  whose  power 
of  legislation,  so  far  as  it  did  not  discriminate  against  that 
race,  was  unaiiected  by  those  amendments. 

In  the  United  States  v.  Harris,  92  U.  S.  214,  the  15th 
amendment  was  construed  as  not  conferring  the  suftVage 
upon  any  one,  and  that  its  only  effect  was  to  invest  citizens 
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of  the  United  States  with  the  constitutional  right  of  exemp- 
tion from  discrimination  in  the  enjoyment  of  the  election 
franchise  on  account  of  race,  color,  or  previous  condition  of 
servitude. 

In  the  protection  of  individual  rights  of  life,  liberty  and 
property,  so  far  as  those  rights  are  under  the  protection  of 
the  Constitution,  that  court's  solicitude  has  been  most 
marked. 

No  thoughtfulstudentof  the  operations  of  the  human  mind 
can  be  unmindful  of  the  effect  of  conditions  and  environ- 
ments upon  even  so  abstract  a  subject  as  that  of  constitu- 
tional interpretation. 

The  stress  of  material  interests  and  of  moral  or  political 
considerations  may  unconsciously  distort  our  conceptions  of 
subjects  purely  historical  or  intellectual. 

This  is  illustrated  by  the  attitude  assumed  by  the  court 
and  legislature  of  Wisconsin,  which  was  typical  of  the  oUl- 
line  abolitionists.  Moral  and  political  aversion  to  the  insti- 
tution of  slavery  was  at  the  root  of  the  utterly  indefensible 
opinion  and  action  of  both  the  court  and  legislature  of  that 
State.  Neither  was  the  action  at  all  consistent  with  the  doc- 
trines of  interpretation  long  entertained  by  the  party  in  op- 
position to  the  well-known  States'  rights  views  of  the  then 
dominant  party. 

The  general  attitude  dominating  Southern  opinion  toward 
the  authority  of  the  Supreme  Court  as  the  final  arbiter  of  all 
constitutional  questions  was  undoubtedly  affected  by  the 
conditions  which  existed  in  this  section  of  the  Union.  We 
were  an  almost  exclusively  agricultural  people.  The  institu- 
tion of  slavery  had  become  localized  in  the  Southern  States. 
As  an  institution  it  was  at  once  the  source  of  our  power  and 
of  our  weakness. 

The  feeling  that  we  were  dependent  upon  it  and  that  it 
was  under  iire^  moral  and  political,  brought  about,  in  con- 
junction with  the  agricultural  character  of  our  people,  an. 
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isolation,  a  separateness  of  feeling  and  action,  which  tended 
to  alienate  us  from  the  Union  and  to  unduly  magnify  the 
power  and  glory  of  the  State. 

That  we  grew  by  degrees  to  entertain  with  practical 
unanimity  the  idea  that  the  Union  was  but  a  confederacy  of 
sovereign  States  and  not  a  Nation  was  the  natural  result  of 
our  isolation  as  a  section  and  our  opinion  that  the  States 
afforded  the  surest  defense  against  the  growing  aggressive- 
ness of  antislavery  opinion  in  the  North. 

The  feeling  of  isolation,  of  separateness  as  a  section,  which 
grew  out  of  our  dependence  upon  slavery,  has  well-nigh  dis- 
appeared as  a  political  force  to  be  reckoned  with. 

Constitutional  opinions  in  respect  to  the  nature  of  the 
Union  and  the  obligations  of  the  Constitution  have  been 
undergoing  reconsideration  in  respect  to  their  more  extreme 
views.  To  stand  firmly  by  the  reserved  powers  of  the  State 
is  not  inconsistent  with  an  equally  determined  recognition 
of  the  supremacy  of  the  Union  in  respect  of  all  those  powers 
which  were  delegated  to  the  Union. 

We  have  no  longer  any  special  sources  of  irritation. 
Without  retraction  of  any  opinion  we  may  at  least  concede 
that  war  legislates  and  is  a  factor  in  the  interpretation  of 
governmental  compacts. 

We  may  and  should  concede  that  constitutions,  as  well  as 
laws  of  less  dignity,  get  themselves  construed. 

(Questions  are  sometimes  settled  wrongfully,  but  there 
comes  a  time  when  any  decision  of  a  question  is  better  than 
everlasting  strife.  Slavery  has  disappeared.  With  it  has 
vanished  every  special  reason  for  jealousy  of  the  powers  of 
the  Union  or  its  courts. 

With  it  has  gone  that  sense  that  we  as  a  section  of  the 
Union  are  to  limit  our  interests  and  affections  by  the  bor 
ders  of  our  States. 

Our  horizon  has  broadened  as  we  get  away  from  the  old 
isolation. 
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There  has  come  with  it  a  genuine  recognition  that  the 
government  of  the  Union  is  our  government  and  a  prime 
object  of  our  pride  and  aftection. 

Thank  God  for  the  opportunity  for  that  spontaneous  out- 
burst of  old-time  patriotism  which  in  1898  flamed  out  from 
every  hamlet  in  Dixie^s  land. 

The  time  has  come  when  we  must  plan  our  institutions  by 
greater  patterns. 

"  Be  strong-backed,  brown-handed,  upright  as  your  pines, 
By  the  scale  of  a  hemisphere,  shape  your  designs." 

The  picture  which  Prof.  Woodrow  Wilson  draws  of  the 
formative  state  of  our  institutions  when  Jackson  came  to  the 
presidency  is  no  longer  exact. 

"  The  country/'  he  says,  "  was  as  yet,  moreover,  neither 
homogenous  nor  united.  Its  elements  were  being  stirred 
hotly  together.  A  keen  and  perilous  ferment  was  necessary 
ere  the  pure,  fine  wine  of  ultimate  national  principle  should 
be  produced." 

The  country  has  gone  through  its  ferment.  It  is  united 
and  homogeneous. 

I  stood  four  years  since  at  the  junction  of  the  Arve  and 
the  Rhone  on  the  edge  of  France.  The  one,  the  Rhone, 
blue,  quiet  and  clear,  flows  from  the  calm  waters  of  the  beau- 
tiful Lake  Geneva.  The  other,  the  Arve,  grey  and  turbid, 
comes  directly  down  from  the  everlasting  snows  of  the 
mighty  Alps.  For  a  time  after  uniting  the  two  streams 
seem  to  flow  side  by  side,  traveling  within  the  same  banks 
but  each  preserving  its  own  characteristics. 

Slowly  the  waters  seemed  to  commingle,  the  grey  becom- 
ing bluer  and  clearer,  the  blue  taking  on  the  grey  turbidness 
of  the  Arve.  Finally  there  was  a  complete  mingling  of  the 
waters  of  each,  and  the  united  rivers  constituting  the  Rhone, 
neither  altogether  grey  nor  blue,  flowed  in  majesty  and 
power  to  the  far  Mediterranean.     Standing  there  I  could  not 
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but  feel  that  this  was  symbolic  of  the  homogeneity  which  had 
come  at  last  to  my  own  country  through  the  storm  and  strife, 
which  had  finally  made  us  one  people^  under  the  starry  flag  of 
the  Union  of  our  Fathers. 
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APPENDIX  N. 


REPORT    OF    DELEGATION    TO     AMERICAN    BAR 
ASSOCIATION. 


By  JOS.  HANSELL  MERRILL 

OF  THOMASVILLK. 


To  the  Georgia  Bar  Association  : 

True,  we  have  been  warned  that  at  a  notable  day,  the  last 
shall  be  first,  but  we  do  not  expect  it  nowadays,  and  it  is  per- 
haps well,  therefore,  that  I  explain  to  those  of  you  who  noticed 
in  the  list  of  delegates  to  the  America])  Bar  Aasociation  that  my 
name  was  last,  why  I  am  making  the  report  as  though  it  had 
been  first.  I  shall  dispose  of  Mr.  Ellis  first,  because,  following 
the  inverse  order,  he  was  next  me,  and  for  the  additional  reason 
that  he  can  be  quickly  disposed  of  in  this  connection — He  did 
not  go.  Mr.  Justice  Lumpkin  did  go,  but  he  did  not  stay — and 
thereby  hangs  a  tale.  Having  read  a  good  deal  of  the  dangers 
which  the  Rocky  Mountains  held  for  tenderfeet,  I  thought  it 
well  to  have  some  one  to  whom  I  could  go  for  guidance  while 
there,  and  so  armed  myself  with  a  letter  from  our  distinguished 
brother,  Washington  Dessau,  to  the  then  recently  retired  gov- 
ernor of  Colorado,  the  Hon.  Chas.  S.  Thomas,  a  former  Geor- 
gian and  one  of  the  prominent  and  successful  lawyers  of  that 
State,  as  well  as  a  most  charming  gentleman.  Going  out  with 
this  several  days  in  advance  of  the  meeting  of  the  Association, 
I  hoped  with  its  help  to  be  in  a  position  to  extend  a  cordial 
hand  and  cast  a  sheltering  arm  around  any  lonesome  or  timid 
looking  brethren  who  might  show  up  later.     Imagine  my  sur- 
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prise  then  on  entering  the  dining-room  of  the  Brown  Palace 
Hotel  the  next  morning  after  my  arrival  in  Denver,  to  see  the 
judge  seated  at  the  best  table  in  company  with  his  good  lady  an  J 
niece,  looking  as  much  at  home  as  ever  a  man  did  at  an  ino. 
At  the  first  convenient  opportunity  I  proposed  to  celebrate  the 
pleasure  of  our  meeting  by  seeing  what  the  hotels  afforded  in  the 
way  of  a  mint  julep,  when  I  was  met  by  such  a  positive  refusal 
that  I  did  not  get  up  the  courage  to  pursue  that  line  of  investi- 
gation further  till  several^days  later,  when,  in  the  company  of  a 
very  dear  old  friend  from  Savannah  and  a  new  acquaintance 
from  New  York,  I  found  from  the  difficulty  I  had  a  few  mo- 
ments later  getting  the  right  chair  and  the  real  glass  of  water, 
etc.,  at  the  table,  that  a  mint  julep  in  the  Rocky  Mountains  ^^-afr 
as  much  more  potent  than  in  Georgia,  as  the  Rocky  Moun- 
tains are  larger  than  the  Georgia  mountains ;  I  learned  then 
that  my  fellow-delegate  knew  as  much  more  about  where  to  in- 
dulge in  certain  beverages  than  I  did,  as  he  does  about  certain 
legal  propositions  we  have  discussed  here  at  home. 

He  was  more  sociable  about  going  with  me  to  see  the  ex- 
governor,  but  the  result  of  that  visit  was  his  desertion  of  me 
and  a  large  part  of  the  meeting  of  the  Association.  The  ex- 
governor  gave  him  a  pass  good  for  three  months  over  railway.-^ 
reaching  nearly  every  point  of  interest  in  the  State,  for  himself 
and  wife  and  niece.  As  I  was  given  only  a  trip  pass  to  one  or  twu 
points  of  interest,  I  was  clearly  outclassed.  True,  the  judge 
was  very  kindly  in  his  manner  when  saying  good-bye  to  me,  aod 
very  generously  turued  over  the  remaining  sessions  of  the  As- 
sociation to  Qie,  but  he  left  me,  going  himself  with  a  quarterly 
pass  in  his  pocket,  while  my  hope  of  seeing  the  State  of  Colo- 
rado was  limited  to  a  single  trip  pass  and  an  excursion  train. 

Having  established  my  right  to  make  this  report,  I  shall 
proceed  to  make  it  according  to  ray  own  notions,  and  I  shall 
insist  upon  my  fellow-delegate's  acquiescing  in  it,  as  I  have  to 
in  his  adverse  decisions  of  my  cases. 

As  illustrative  of  the  necessity  of  having  more  than  one  dele- 
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gate  attend  the  meetiDgs  of  the  American  Bar  Association  if 
you  would  get  a  reliable  report,  I  must  tell  you  of  the  different 
impressions  made  on  two  Georgians  by  a  distinguished  justice 
of  a  great  State.  Ooe  of  them  had  made  his  acquaintance,  and 
telling  me  of  him  afterward,  said,  "  He  is  one  of  the  finest  look- 
ing  men  I  ever  saw.  He  looks  a  chief  justice  every  inch  of 
him,  an  ideal  man  in  appearance  for  such  a  place."  Having  had 
the  honor  myself  later,  I  pointed  him  out  to  that  other  Geor- 
gian, repeating  the  first  one's  expression  of  admiration,  when  he 
exclaimed,  "  Heavens  !  he  looks  like  a  head-waiter." 

As  a  preliminary  to  the  meeting  of  the  Association,  it!  wa? 
necessary  to  register  in  the  Secretary's  room  and  procure  tickets 
for  seats  in  the  theater  where  the  meetings  were  to  be  held. 
While  waiting  for  the  Secretary  to  come  in,  I  got  into  trouWe^ 
The  room  was  full  of  members  waiting  like  myself  for  the  9ec^ 
retary;  when  a  gentleman  sitting  near  me  opened  a  conversatran 
by  asking  a  question  which  required  no  originality  and  little 
memory  there,  "Where  are  you  from?"  Soon  I  had  told  him 
about  all  the  other  Georgians  there,  more  than  they  knew  of 
themselves  probably,  and  in  answer  to  other  inquiries,  had  de- 
livered myself  learnedly  about  certain  problems  as  to  uniformity 
of  laws  in  the  States  about  divorces,  etc.,  when  it  occurred  to 
me  I  might  ask  my  friend's  name,  and  learned  that  he  was  not 
a  member  of  the  Association  but  a  Denver  newspaper  reporter- 
I  felt  a  bit  uneasy  all  the  afternoon,  but  slept  it  off,  and  in  the 
morning  had  forgotten  my  apprehension,  when  I  opened  the 
paper  at  breakfast  and  found  my  own  name  given  as  authority 
for  a  dissertation  on  the  honor  and  glory  of  the  judiciary  of  the 
State,  represented  by  the  chairman  of  the  Georgia  delegation, 
and  myself  quoted  at  length  about  the  advisability  of  having 
uniform  laws  among  the  States  on  various  subjects — some  of 
which  I  may  have  said,  but  much  I  did  not.  It  attracted  the 
attention  it  deserved — none  at  all — so  I  was  not  arraigned  and 
discharged  from  membership. 

At  the  opening  session  we  were  delightfully  welcomed  by  Mr* 
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Piatt  Rogers,  one  of  Deaver's  promiDent  lawyers,  but  he  said, 
''  I  must  add  that  while  we  are  prepared  to  welcome  the  coming, 
we  are  equally  prepared  to  speed  the  parting  guests.  We  have 
our  full  complement  of  attorneys  in  this  State  already."  After 
that  speech  every  one  of  us  came  back  home ;  we  did  not  even 
consider  the  advisability  of  remaining  permanently,  and  whether 
or  not  that  be  the  sole  reason,  I  believe  we  are  all  on  the  Kan- 
sas side,  while  this  suit  between  it  and  Colorado  is  going  on 
about  which  shall  have  the  water  of  the  Arkansas  river. 

The  address  of  President  Wet  more  was  able  and  scholarly. 
By  the  constitution  of  the  Association,  it  is  the  duty  of  the 
President  to  communicate  in  his  annual  address  the  most  note- 
worthy changes  in  Statute  law  on  points  of  general  interest  made 
in  the  several  States  and  by  Congress  during  the  preceding  year. 
This  requirement  is  a  matter  of  interest,  though  we  do  not  feel  any 
disposition  to  propose  its  adoption  by  this  Association,  prefer- 
ring the  liberty  allowed  the  President  under  our  constitution  of 
choosing  his  own  subject.  We  shall  not  attempt  to  give  any 
resum^  of  the  papers  read  at  the  meeting,  for,  adopting  the  idea 
of  the  Jewish  historian,  who  said,  "  Now  the  rest  of  the  acts  of 
Jeroboam  and  all  that  he  did,  are  they  not  written  in  the  book 
of  the  Chronicles  of  the  Kings  of  Israel  ?''  we  say,  "  Now 
are  not  all  the  words  of  President  Wetmore  and  others  written 
in  the  book  of  the  Chronicles  of  the  American  Bar  Associa- 
tion ? '' 

Of  the  other  addresses,  that  of  Mr.  Henry  D.  Estabrook  of 
Chicago,  on  Alexander  Hamilton  as  a  Lawyer,  was  especially 
enjoyable,  on  account  of  its  terse,  vigorous  style.  After  quoting 
a  letter  of  Hamilton's  which  sounds  as  if  written  by  a  man  of  at 
least  forty,  he  says:  ^^At  this  time,  1769,  Alexander  Hamilton 
was,  you  perceive,  a  man  aged  twelve.  Poor  little  chap."  lam 
sure  all  of  you  would  enjoy  reading  this  paper. 

You  have  no  doubt  all  already  read  the  very  forcible  and  able 
criticism  of  the  Supreme  Court,  by  Congressman  Littlefield, 
about  the  Insular  cases,  which  caused  Mr.  Adolph  Moses,  of 
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Chicago,  to  enter  his  protest  and  throw  his  protecting  arm  about 
the  court;  and  that  caused  a  Texan  to  ridicule  Mr.  Moses  in  his 
speech  at  the  banquet,  which  brought  forth  hisses  never  before 
known  to  the  Association.  And  all  about  those  little  islands 
away  off  yonder ! 

Mr.  Piatt  Rogers,  of  Denver,  gave  us  a  very  interesting  paper 
on  the  great  question  of  irrigation,  which  has  become  intensely 
practical  since  he  and  our  ex-Georgian,  Hon.  Charles  S.  Thomas, 
are  representing  Colorado  in  the  suit  Kansas  has  brought  against 
it  in  the  United  States  Supreme  Court  about  the  Arkansas  river. 

The  paper  by  Mr.  Richard  C.  Dale,  of  Philadelphia,  on  "Im- 
plied Limitations  upon  the  Exercise  of  the  Legislative  Power," 
is  a  very  valuable  treatise  on  this  subject — interesting  to  all  of 
us ;  and  since  Georgia  gold  mines  have  become  more  active  fac- 
tors of  late,  the  "  Evolution  of  Mining  Law,"  treated  of  by  Mr. 
Charles  J.  Hughes,  of  Denver,  will  prove  interesting. 

John  Marshall  Day  occupied  a  good  deal  of  attention/  and  the 
matter  of  education  for  admission  to  the  bar  was  very  exhaus- 
tively treated  by  the  Section  of  Legal  Education.  The  consen- 
sus of  opinion  was  to  make  the  requirements  greater — raise  the 
-standard  of  the  profession. 

Since  a  lady  carried  off  the  honors  of  our  last  session,  it  occurs 
to  u.s  that  the  paper  by  Mr.  William  P.  Rogers  on  the  question, 
"  Is  Law  a  Field  for  Woman's  Work?"  may  prove  very  inter- 
esting reading.  He  says  :  ^^  More  than  three  hundred  women 
have  been  admitted  to  practice  in  the  United  States  in  the  last 
twenty-five  years,"  and  that  during  the'past  year  there  were  two 
hundred  women  studying  in  the  law  schools.  ''So  the  question 
of  women  in  the  law  is  neither  forced  nor  theoretical.  It  is  both 
real  and  practical.^' 

The  plan  to  have  the  meeting  next  year  at  St.  Louis  during 
the  exposition  will  of  course  be  changed,  since  the  postponement 
of  that,  but  it  is  pretty  certain  to  be  held  there  when  the  exposi- 
tion is  held.  The  idea  is  to  have  there  then  a  universal  congress 
of  lawyers  to  be  composed  as  follows  : 
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1.  Lawyers  and  jurists  from  every  uation  of  the  world. 

2.  Teachers  of  law  and  persons  learned  in  special  branches  of 
jurisprudence. 

3.  Persons  learned  in  ancient  law,  including  teachers  of  the 
history  of  law,  and  students  of  the  laws  of  peoples  and  nations 
now  extinct. 

This  sounds  attractive  no  doubt  to  all  of  us. 

The  symposiums  that  we  have  and  which  I  think  constitute 
generally  the  pleasantest  feature  of  our  meetings  seem  to  be 
unknown  to  the  American  Bar  Association. 

And  this  reminds  me  that  I  found  true  what  one  of  my 
friends  told  me  I  would,  that  attending  a  meeting  of  the  Amer- 
ican Bar  Association  would  heighten  my  ideas  of  the  Georgia 
Bar  Association.  I  did  not  see  where  they  are  ahead  of  us 
except  in  numbers. 

I  have  heard  a  member  of  the  Association  quoted  as  saying 
that  he  did  not  care  to  cultivate  the  American  Bar  Association,  as 
it  was  made  up  of  patent  lawyers  and  law  school  teachers. 
The  patent  lawyer  who  presided  at  the  last  meeting  is  certainly 
an  honor  to  the  profession.  As  a  presiding  officer  he  was  effi- 
cient and  pleasant:  in  his  address  to  the  Association,  clear  and 
forceful ;  as  an  after-dinner  speaker  at  the  banquet  he  was  most 
felicitously  entertaining. 

The  man  who  was  last  year  elected  chairman  of  the  Section 
of  Legal  Education,  one  of  the  instructors  at  Cornell,  is  a  man 
of  as  charming  personality  as  our  best  Southern  civilization  pro- 
duces. And  the  crowd  generally  seemed  to  be  all-round  good 
fellows,  country  lawyers  like  ourselves,  engaged  in  the  general 
practice,  and  at  the  meeting  to  have  a  good  time,  incidentally, 
possibly  with  some,  to  let  others  know  where  they  are  at,  in  the 
event  it  was  desired  to  have  any  business  attended  to  in  their 
neighborhood.  There  were  undoubtedly  some  there  whose 
chief  purpose  was  to  advertise  themselves.  Some  of  them  had 
their  pictures  in  every  paper  in  the  city.  Let  me  say  to  the 
honor  of  the  Georgia  contingent,  that  they  all   were  invite<l. 


Digitized  by 


Google 


DELEGATES    TO    AMERICAN    BAR   ASSOCIATION.  265 

urged^  to  furnifih  their  photographs  to  the  press ;  and  none  of 
them  did  so.  Now  I  will  not  assert  that  this  was  altogether 
modesty.  It  may  have  been  due  partly  to  the  fact  that  they 
had  no  photographs  with  them. 

The  meeting  was  the  largest  in  the  history  of  the  Association. 
At  it  225  new  members  were  elected,  of  whom  31  were  from 
Nebraska  and  80  were  from  Colorado ;  so  much  for  having  the 
meeting  at  a  new  place.  Why  not  get  them  down  here  to 
Georgia  some  time,  and  make  it  easy  for  the  lawyers  of  Geor- 
gia and  neighboring  States  to  attend  and  join?  The  member- 
ship from  the  States  of  this  section  is  very  small  compared 
with  others.  The  Southern  members  are  given  a  good  showing 
about  everything.  Georgia  has  furnished  one  president  of  the 
Association,  General  Alexander  B.  Lawton  of  Savannah,  in 
1882-3,  and  the  president  for  .this  year,  Judge  U.  M.  Rose  of 
Little  Rock,  Ark.,  is  a  typical  Southern  gentleman  of  the  old 
Fchool,  one  of  the  kingly,  kindly  sort,  whom  to  know  is  to  love. 
Admirers  of  his  type  should  all  attend  the  approaching  session 
in  Saratoga  to  make  the  meeting  over  which  he  shall  preside  a 
source  of  pride  and  pleasure  to  him,  and  one  long  to  be  remem- 
bered in  the  annals  of  the  Association.     Let  us  all  go. 

The  report  of  the  proceedings  of  the  Association  is  worth  the 
cost  of  membership — $»5  a  year  :  and  as  I  am  provincial  enough 
to  think  Georgians  the  best  people  in  the  world,  I  am  desirous, 
for  the  good  of  the  American  Bar  Association,  that  many  Geor- 
gians should  be  members  of  it.  So  I  am  disposed  to  urge  you 
all  to  join. 

The  great  distinguishing  characteristic  of  the  last  meeting  of 
the  American  Bar  Association  was  the  magnificent  entertain- 
ment by  the  Colorado  lawyers.  It  was  as  grand  as  the  moun- 
tains on  which  it  was  conceived.  Think  of  two  long  trains  of 
Pullman  cars  filled  with  members  of  the  Association  and  the 
ladies  of  their  families  carried  for  four  days  over  those  mountains 
to  all  the  principal  points  of  interest  in  the  State — Cripple 
"Creek,  I^eadville,  Glenwood  Springs,  Salida,  Marshall  Pass,  The 
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Royal  Gorge,  Pueblo,  Colorado  Spriogu  and  Pike's  Peak — a 
commissary  car  on  each  train  provided  with  everything  the 
palate  of  man  or  woman  could  desire  between  meals,  and  our 
train  in  charge  of  that  prince  of  good  fellows,  W.  H.  Bryant,  of 
the  Denver  bar ;  think  of  this,  I  say,  and  understand  why  we 
shall  always  love  Colorado's  mountains  and  her  men — those  best 
of  men — her  lawyers. 

In  the  Royal  Gorge  the  trains  were  stopped,  and  there  at  the 
hanging  bridge,  with  the  Arkansas  river  beneath  us  and  the 
perpendicular  walls  of  the  Gorge  rising  2,000  feet  above  us,  a 
meeting,  was  held  and  the  following  minutes  adopted  : 

**  To  the  Colorado  Bar  Association^  and  the  Denver  Bar  Association  . 

"  The  members  and  delegates  present  at  the  Twenty-fourth  Annual 
Meeting  of  the  American  Bar  Association,  who,  with  their  families,  have 
enjoyed  your  unbounded  hospitality,  cannot  leave  your  State  without 
some  expression  of  the  appreciation  in  which  they  hold  your  courtesy — 
cordial,  unvarying  and  resourceful  as  it  has  been. 

"In  the  Canon  of  the  Arkansas,  therefore,  by  the  Royal  Gorge,  with 
one  accord  and  moved  by  a  common  desire,  we  record  the  delight  with 
which  we  have  enjoyed  the  trip,  for  four  days,  over  the  mountains  and 
through  the  valleys  of  Colorado,  made  possible  by  your  unequaled  hos- 
pitality and  attended  by  a  regard  for  our  comfort  and  provision  for  our 
pleasure,  as  unrivaled  in  its  extent  as  it  has  been  agreeable  in  the  man- 
ner of  its  delightful  and  continued  operation. 

•*  The  grandeur  of  Colorado's  mountains,  the  magnificence  of  her 
canons,  the  beauty  of  her  fertile  valleys,  the  unlimited  richness  with 
which  God  has  endowed  her  in  material  wealth,  we  shall  never  forget ; 
but  with  it  all,  and  above  it  all,  the  friendships  we  have  made  with  your 
people  and  the  courtesy  we  have  received  at  your  hands  will  abide  with 
us  always,  a  constant  source  of  delightful  recollection  and  a  most  bril- 
liant event  in  the  history  of  our  Association." 
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THE    EFFECT    WHICH    UNTfED    STATES    COURTS 

WILL  GIVE  TO  THE  DECISIONS  OF 

STATE  COURTS. 


PAPER   BY 

ROBERT  C.  ALSTON 

OF  THE  ATLANTA   BAR. 


Mr.  President  and  Gentlemen  of  the  Georgia  Bar  Association : 

The  subject  of  this  paper,  "  The  Eftect  which  United  States 
Courts  will  Give  to  the  Decisions  of  State  Courts,"  should 
be  of  interest  to  every  person  who  has  legal  remedies  to  en- 
force or  legal  rights  to  protect,  for  the  rights  and  protection 
which  he  finds  in  the  courts  are  not  always  the  same. 

To  investigate  this  question  leads  us  first  to  consider  the 
United  States  Judiciary  Act  of  1789,  which  embodies  much 
of  the  wisdom  and  patriotism  which  inspired  the  Constitu- 
tion. One  of  the  sections  of  this  act,  embodied  in  section 
721  of  the  Revised  Statutes  of  the  United  States,  provides  as 
follows:  "The  laws  of  the  several  States,  except  where  the 
Constitution,  treaties  and  statutes  of  the  United  States  other- 
wise require  or  provide,  shall  be  regarded  as  rules  of  deci- 
sion in  trials  at  common  law  in  courts  of  the  United  States 
in  cases  where  they  apply." 

It  is  first  to  be  noticed  that  these  laws  of  the  several  States 
do  not  apply  in  equity,  admiralty  or  in  criminal  proceedings, 
for  by  the  terms  of  the  act  they  are  limited  to  trials  at  com- 
mon law. 
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The  key  to  the  situation  is  found  in  the  construction  of  the 
words  "laws  of  the  several  States.''  For,  while  these  laws 
«re  to  be  rules  of  decisions  to  the  United  States  Courts  ia 
trials  at  common  law,  the  courts  of  the  United  States  are 
«one  the  less  independent  tribunals  with  the  right  to  find  for 
themselves  what  these  laws  are. 

The  adopted  construction  of  this  term  is  the  one  fixed  by 
Judge  Story  in  Swift  t?.  Tyson  (16  Peters,  110),  where  he 
says:  "  It  will  hardly  be  contended  that  decisions  of  courts 
<jon8titute  laws.  They  are,  at  most,  only  evidence  of  what 
the  laws  are,  and  are  not  of  themselves  laws.  They  are  often 
reexamined,  reversed,  and  qualified  by  the  courts  themselves 
whenever  they  are  found  to  be  either  defective,  ill-founded  or 
otherwise  incorrect." 

Yet,  as  to  this,  there  has  been  conflict  in  the  Federal  judi- 
<5iary,  for  it  is  well  settled  that  the  United  States  as  such  has 
no  common  law,  and  yet  the  main  body  of  the  rights  of  the 
people  of  the  United  States  rests  upon  and  is  governed  by 
the  principles  derived  from  the  common  law  of  the  difter- 
-ent  States.     (Wheaton  v.  Peters,  8  Peters,  591.) 

Air.  Justice  Field  took  this  doctrine  as  authority  upon 
-^vhich  to  base  a  dissenting  opinion  in  the  case  of  Railroad 
Co.  r,  Baugh  ri49  U.  S.  368),  which  argues  that,  as  the 
United  States  has  no  common  law,  its  courts  should,  as  to 
matters  of  common  law,  content  themselves  with  adminis- 
tering the  common  law  as  they  find  it  already  established  in 
the  various  States. 

Judge  Caldwell  of  the  Eighth  Circuit  has  well  stated  in 
Hartford  Fire  Ins.  Co.  v.  Chicago  By.  Co.  (70  F.  R.  20J): 
*'  The  general  statement  has  been  made  that  the  Federal 
courts  are  not  bound  to  follow  the  decisions  of  State  courts 
on  questions  of  general  jurisprudence,  when  unaffected  by 
State  legislation,  but  no  exact  enumeration  has  ever  been 
made,  or  ever  can  be  made,  of  the  questions  that  come 
within  this  general  definition.     Moreover,  the  decisions  of 
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the  Supreme  Court  relating  to  the  subject   are  not  uniform 
or  harmonious." 

Recognizing  the  truth  of  the  statement  and  its  force, coming 
as  it  does  from  one  of  the  ablest  of  American  jurists,  I  can 
only  hope  in  this  paper  to  direct  your  attention  to  some  of 
the  things  which  a  study  of  the  subject  discloses,  without 
even  attempting  to  be  exhaustive.  It  is  believed  that  it  may 
be  said  that  the  United  States  Courts  will  treat  as  binding 
decisions  of  the  Supreme  Court  of  a  State  construing  the 
Constitution  and  statutes  of  that  State,  except  in  the  follow- 
ing instances: 

1.  When  the  State  statute  is  a  mere  enactment  ot  the  com- 
mon law,  they  will  then  "endeavor  to  lean  towards  an  agree- 
ment of  views  with  the  State  court,  if  the  question  seems  bal- 
anced with  doubt.'' 

(Clark  v.  Bever,  139  U.  S.  96-117.) 

When,  however,  the  State  courts  modify  the  common  law 
by  statute  the  United  States  courts  are  bound  by  the  modifi- 
cation. 

(R.  R.  V.  Hogan,  63  F.  R.  105.) 

2.  When  the  contract  aftected  by  the  construction  was  en- 
tered into  before  the  State  court  had  construed  the  statute. 

(Pleasant  Township  v.  ^tna  Life  Ins.  Co.,  138  U.  S.  67-72.) 

(Speer  i\  Board  of  Co.  Com'rs,  88  F.  R.  749-760.) 

(Enfield  i;.  Jordan,  119  U.  S.  680.) 
Unless  the  decisions  so  subsequently  rendered  constitute  a 
rule  of  property. 

(Warburton  v.  White,  176  U.  S.  484-496.) 

3.  Where  contracts  have  been  entered  into  on  the  faith  of 
existing  judicial  construction  of  State  statutes,  the  courts  of 
the  United  States  will  not  regard  themselves  as  under  any  duty 
to  conform  to  later  decisions,  reversing  earlier  opinions,  upon 
the  faith  of  which  citizens  of  other  States  have  acquired 
rights  or  assumed  liabilities. 

(Douglass  V,  Pike  Co.,  101  U.  S.  677.) 
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4.  Where  the  State  court  decision  is  "balanced  with 
doubt." 

(Freeport  Water  Co.  v.  Freeport  City,  180  U.  S.  587-597.) 

6.  The  United  States  courts  except  from  the  rule  of  con- 
clusiveness of  construction  given  by  the  courts  of  the  States 
to  State  legislation  and  to  State  constitutions  cases  where 
that  court  is  called  upon  to  interpret  the  contracts  of  States, 
and  it  will  not  follow  the  construction  of  the  Supreme  Court 
of  a  State  in  such  a  matter  when  it  entertains  a  difterent 
opinion. 

(Bank  i\  Skelly,  1  Block  438.) 

(Passaix  &  H.  River  Bridge  Profeit  v.   Hoboken  L.  &  T 
Co.,  1  Wheat.  116.) 

6.  When  the  question  involved  in  the  construction  of  a 
State  statute  practically  aftects  those  remedies  of  creditors 
which  are  protected  by  the  Constitution,  courts  of  the  United 
States  wiU'exercise  an  independent  judgment  as  to  the  mean- 
ing of  such  statutes,  and  will  not  be  bound  by  the  decisions 
of  the  State  courts. 

(Butz  V.  Muscatine,  8  Wall.  575.) 

This  principle  is  but  another  way  of  asserting  that  no 
State  shall  pass  any  law  which  impairs  the  obligation  ot  a 
contract,  and  therefore  becomes  a  federal  question,  upon 
which,  of  course,  the  United  States  courts  will  exercise  inde- 
pendent jurisdiction.  The  above  case  arose  in  the  construc- 
tion of  a  State  statute,  which  undertook  to  take  away  from 
the  creditors  of  a  municipal  corporation  the  right  to  have  a 
tax  levied  in  their  favor  after  judgment  upon  their  causes  of 
action,  which  statute  was  in  existence  at  the  time  the  obli- 
gation was  incurred,  but  which  the  lower  court  held  to  have 
been  repealed  by  subsequent  enactment,  and  which  was 
treated  by  the  United  States  Supreme  Court  as  though  an 
effort  had  been  made  to  repeal  it. 

7.  The  United  States  courts  will  exercise  an  independent 
jurisdiction  as  to  all  curative  statutes. 

(Bolles  V.  Brimlield,  120  U.  S.  763,  764.) 
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This  case  arose  from  the  issuing  of  bonds  by  the  town  of 
Brimfield,  III.,  in  pursuance  of  an  unauthorized  election. 
Xhe  legislature  afterwards  declared  the  election  to  be  legal. 
The  State  courts  held  this  act  inoperative  because  retroactive. 
The  United  States  courts  held  to  the  contrary. 

It  will  be  noticed  that  the  judicial  and  rather  unusual 
phrase,  "balanced  with  doubt,"  plays  a  double  part  in 
the  determination  of  the  judicial  minds.  According  to 
the  case  of  Clark  v.  Bever,  139  U.  S.  96-117,  "if  the  ques- 
tion is  balanced  with  doubt,"  the  United  States  courts  will 
lean  towards  the  views  of  the  State  court;  according  to  the 
case  of  Freeport  Water  Co.  v.  Freeport  City,  180  U.  S. 
587-597,  the  existence  of  this  condition,  as  applied  to  the 
decision  of  the  State  court,  will  require  the  United  States 
courts  to  exercise  independent  jurisdiction.  Thus  we  see 
that  the  same  conditions  sometimes  lead  to  different  conclu- 
sions. 

THE  SUPREME  COURT  OF  GEORGIA  AND  THE  UNITED  STATES  COURTS. 

The  State  of  Georgia  has  now  at  least  two  municipal  gov- 
ernments under  federal  restraining  orders,  because  of  tlie 
difference  of  construction  given  to  the  section  of  the  Consti- 
tution which  provides  that  no  municipality  shall  incur  any 
new  debt  except  for  a  temporary  loan  or  loans  to  suppU^ 
casual  deficiencies  of  revenue,  not  to  exceed  one-fifth  of  one 
per  centum  of  the  assessed  value  of  taxable  property  therein, 
without  the  assent  of  two-thirds  of  the  qualified  voters. 

(Code,  section  5893.     Constitution.) 

The  Supreme  Court  of  this  State  held,  in  the  case  of  Daw- 
son V,  Waterworks  Company,  106  Ga.  696,  that  a  contract 
on  the  credit  of  the  city  for  a  supply  of  water  for  a  longer 
period  than  one  year  is  void,  as  contravening  the  above  sec- 
tion of  the  Constitution  of  the  State  of  Georgia. 

The  United  States  Circuit  Court  apparently  differs  from 
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this  construction,  and  at  the  suit  of  the  trustees  for  the  bond- 
holders of  the  Dawson  Water  Co.  has  enjoined  the  city  of 
Dawson  from  violating  the  contract  referred  to  in  the  above 
€uit;  and,  pending  a  final  hearing  and  report  of  the  Master 
the  city  remains  under  injunction. 

One  of  the  principal  reasons  assigned  by  the  United  States 
Court  for  refusing  to  acknowledge  itself  bound  by  the  above- 
i^tated  Supreme  Court  decision,  and  the  ones  rendered  by  our 
Supreme  Court  in  harmony  therewith,  was  the  special  eon- 
<;urrence  of  the  Chief  Justice,  who  felt  himself  bound  only 
because  other  courts  had  bound  him,  frankly  avowing  that 
if  it  were  an  original  question  he  would  hold  that  the  making 
of  such  a  contract  did  not  constitute  an  indebtedness  beyond 
the  year  for  which  it  was  created. 

The  city  of  Cartersville  is  under  a  like  injunction,  arising 
from  substantially  the  same  conditions.     The  United  States 
Circuit  Court  bases  its  decision   upon  the  famous  case  of 
Walla  Walla  v,  Walla  Walla  Water  Co.,  172  U.  S.  1.     In  this 
case  the  city  of  Walla  Walla  was  restricted  as  to  its  indebted- 
ness to  fifty  thousand  dollars.     The  city  executed  a  contract 
by  which  it  bound  itself  to  take  water  from  this  company 
for  a  period  of  years,  and  agreed  to  pay  a  stipulated  sum  for 
annual  water  rentals,  which  in  the  aggregate  exceeded  the 
sum  of  the  maximum  debt  which  the  city  was  allowed  to  in- 
cur.    The  court  held  that  this  did  not  create  an  indebtedness 
for  the  aggregate  amount  of  the  contract  price;  that  there 
was  a  vast  ditterence  between  a  debt  to  be  paid  in  the  future 
and  an  agreement  to  make  certain   payments  after  certain 
services  had  been  performed. 

It  must  be  admitted  that  much  the  stronger  position  iu 
this  construction  seems  to  be  with  the  special  concurrence  of 
the  Chief  Justice  of  Georgia  in  the  Dawson  case  and  iu  the 
reasoning  of  the  Supreme  Court  of  the  United  States. 

Georgia  decisions  have  been  recently  brought  again  into 
apparent  conflict  with  the  federal  decisions  in  a  very  inter- 
esting ([uestion. 
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The  Brunswick  State  Bank  failed,  and  the  Brunswick  Ter- 
minal Co.  sought  to  enforce  against  the  National  Bank  of 
Baltimore  the  charter  liability,  that  bank  having  held  cer- 
tain   shares  of  the  Brunswick  Bank  as  collateral  security, 
entry  of  which  was  made  upon  the  books  of  the  Brunswick 
bank.     A  plea  of  the  statute  of  limitation  was  filed  by  the 
Baltimore  bank,  and  the  United  States  Circuit  Court  held 
that  the  limitations  of  Maryland   and   not  Georgia  applied, 
and,  besides,  if  the  Georgia  limitation  did  apply,  the  Geor- 
gia court  was  in  conflict  as  to  w^hat  was  the  period  of  limita- 
tion on  a  statutory  action,  and  the  United  States  court  un- 
dertook  to  say  that  it  was  three  years  in  Georgia,  although 
the  latest  utterance  of  our  court  and  a  code  section  placed  it 
at  twenty  years.     The  Circuit  Court  of  Appeals  did  not  ad- 
here to  this  ruling,  but  adopted  the  Georgia  Code  section 
and  the  later  decisions,  and  sent  the  case  back. 

Before  this  came  on  for  hearing  on  its  merits  in  the  United 
States  Circuit  Court,  the  Supreme  Court  of  this  State  had 
passed  on  the  case  of  Chatham    Bank  v,  Brobston,  99  Ga. 
801,  in  which  the  case  of  Brobston  i\  Downing,  99  Ga.  505, 
and  other  like  cases  were  reviewed  and  affirmed,  but  with  a 
dissent  from  an  acting  Justice  and  a  statement  from  the 
court  that,  as  this  law  had  been  changed  by  an  act  of  the 
legislature,  it  would  not  now  go  into  the  question  at  this 
time,  but  would  treat  the  matter  as  open  should  a  like  case 
arise.     The  Federal  Court  evidently  well  thought  that  Geor- 
gia was  without  a  settled  rule  of  construction  as  to  liability 
under  State  bank  charters,  and  did  not  agree  with  the  con- 
clusions arrived  at  by  her  Supreme  Court. 

(See  Brunswick  Terminal  Co.  f.  National  Bank  of  Balti- 
more, 88  F.  R.  607.) 

(See  Brunswick   Terminal  Co.  i\  National  Bank  of  Balti- 
more, 99  F.  R.  635.) 
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(See  Brunswick  Terminal  Co.  v.  National  Bank  of  Balti- 
more, 112  F.  R.  812.) 

The  United  States  courts  hold  that  building  and  loau  as- 
sociations are  controlled  by  the  general  law,  as  to  which  the 
United  States  courts  have  built  up  a  line  of  decisions  for 
themselves.  And  as  to  this  the  two  courts  are  in  conflict  in 
Georgia,  where,  under  the  rule  of  Cook  v.  Equitable  Build- 
ing and  Loan  Association  (104  Qa.  842),  as  followed  in 
Cashen  v.  Southern  Mutual  Building  and  Loan  Association 
(not  yet  published),  the  Georgia  courts  hold  full  paid  stock 
in  a  building  and  loan  association  to  be  "an  anomaly/'  and 
to  be  a  debt  ahead  of  serial  stock,  while  the  United  States 
courts  have  held  in  Alexander  v.  Southern  Home  Building 
and  Loan  Association  (110  F.  R.),  and  in  every  other  case 
where  the  question  has  arisen,  exactly  to  the  contrary,  with 
the  result  that  the  two  courts  are  administering  building  and 
loan  associations  side  by  side  in  Georgia,  and  are  giving  dia- 
metrically difterent  results. 

Nor  will  the  United  States  Court  accept  as  binding  the 
-decision  of  the  State  courts  on  questions  of  the  duties  of  the 
master  to  the  servant  as  to  appliances  and  machinery.  As 
to  this  question,  there  is  a  divergence  rather  than  a  conflict 
in  Georgia.  The  United  States  courts  are  considered  more 
favorable  to  the  servant  in  the  construction  of  this  law. 

(Compare  Tex.  i&  P.  Ry.  Co.  v.  Barrett,  166  U.  S.  617; 
Totten  V.  Pa.  Ry.  Co.,  11  F.  R.  564;  Robertson  v.  Cornel- 
son,  34  F.  R.  716,  with  R.  R.  Co.  v.  Ray,  70  Ga.  674-678; 
R.  R.  Co.  V.  Perkins,  88  Ga.  1-8;  Ga.  R.  R.  Co.  v.  Ken- 
ney,  58  Ga.  485-490.) 

The  two  courts  dift'er  as  to  the  law  governing  injuries  at 
railroad  crossings.  The  United  States  courts  hold  that  one 
who  goes  upon  a  railroad  track  without  looking  to  see  if  a 
train  is  approaching,  when  his  view  is  unobstructed,  is,  as  a 
matter  of  law,  guilty  of  a  want  of  ordinary  care,  which  pre- 
cludes his  recovery. 
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(See  R.  R.  Co.  v.  Mosley,  12  C.  C.  A.  601;  R.  R.  Co.  v. 
Uouston,  95  U.  S.  697;  Schofield  v.  R.  R.  Co.,   114  U.  S.  615.) 

While  the  Supreme  of  Georgia  holds  that  the  question  of 
negligence  is  a  question  for  the  jury. 

(Central  R.  R.  v.  Thompson,  76  Ga.  770.) 

IN  CASE  OF  INCONSISTENCY  IN  THE  DECISIONS  OF  A  STATE's  COURTS. 

The  United  States  courts  will  follow  the  latest  settled  ad- 
judications in  preference  to  the  earlier  ones.  But  they  will 
not  necessarily  follow  the  latest  decisions  of  a  State  court  in 
ease  of  conflict,  where,  upon  the  faith  of  State  decisions 
aflirming  the  validity  of  contracts  made,  or  bonds  issued 
under  the  same  statute  before  the  prior  cases  were  overruled, 
such  bonds  or  contracts  are  held  to  be  valid  upon  the  prin- 
ciple that  the  holder  of  such  bonds  or  contracts  upon  pur- 
chasing the  same  were  entitled  to  rely  upon  the  prior  deci- 
sions as  settling  the  law  of  the  State. 

(Wade  I'.  Travis  Co.,  174  U.  S.  499.) 

PERSUASIVE  AUTHORITY. 

All  the  decisions  of  the  United  States  courts  hold  that  the 
decisions  of  the  State  courts  are  "highly  persuasive"  upon 
the  United  States  courts,  even  on  propositions  of  general 
law;  this,  because  of  the  desire  to  have  harmony  ot  rules 
between  the  two  courts. 

(Burgess  v.  Seligman,  107  U.  S.  20. 

AS  TO  RULES  OF  PROPERTY. 

The  United  States  courts  will  follow,  whenever  possible, 
the  decisions  of  the  State  courts,  when  these  decisions  estab- 
lish a  rule  of  property.  This  rule  obtains  even  though  the 
decisions  of  the  State  court,  from  which  the  rule  of  property 
arises,  may  have  been  for  the  first  time  announced  subse- 
quent to  the  period  when  the  particular  contract  was  en- 
tered into. 
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It  may  be  taken  as  certainly  fixed  that,  where  the  deci- 
sions of  a  State  have  established,  as  to  real  estate,  a  rule  ot 
property,  the  United  States  courts  will  always  hold  them- 
selves bound  thereby,  though  in  doing  so  they  pass  upon 
propositions  of  general  law  as  to  which,  as  an  original  prop- 
osition, there  might  have  been  a  difterence  of  opinion. 

(Burgess  v.  Seligman,  107  U.  S.  20.) 

(Lowndes  v.  Huntington,  153  U.  S.  1-19.) 

(Buford  V.  Kerr,  90  F.  R.  513-514.) 

But  while  this  is  true,  and  it  is  also  true  that  where  the 
State  courts  have  given  a  certain  meaning  to  certain  words 
in  deeds  or  wills  of  real  estate,  that  construction  will  be  fol- 
lowed by  the  courts  of  the  United  States  in  determininoc 
titles  to  land  w^ithin  the  State;  yet,  the  United  States  courts 
will  not  hold  themselves  bound  by  the  construction  placed 
upon  these  words  by  a  single  State  court  decision. 

United  States  courts  will  follow  the  local  law,  as  evidenced 
by  decisions  of  the  several  States  in  reference  to  chattel 
mortgages,  although  chattel  mortgages  are  in  many  respects 
dependent  for  their  construction  upon  the  general  commer- 
cial law. 

Judge  Lurton,  speaking  for  the  Court  of  Appeals  for  the 
Sixth  Circuit,  draws  this  distinction  in  an  able  decision  ren- 
dered in  the  case  of  Wilson  v.  Perrin  (62  F.  R.  629). 

Following  the  case  of  Etheridge  v,  Sperry  (139  U.  S.  276), 
the  court  says:  *'The  matter  is  not  one  of  purely  general 
commercial  law;  while  chattel  mortgages  are  instruments  of 
general  use,  each  State  has  a  right  to  determine  for  itself 
under  what  circumstances  they  may  be  executed,  the  extent 
of  the  right  conferred  thereby,  and  the  condition  of  their 
validity." 
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SOME  OF  THE  QUESTIONS  ON  WHICH  THE  UNITED  STATES  COURTS  RE- 
FUSE TO  FOLLOW  THE  STATE  COURTS,  FOR  THE  REASON  THAT  THEY 
ARE  BOUND  TO  EXERCISE  INDEPENDENT  JURISDICTION,  ARE  AS 
FOLLOWS  : 

Baildiug  and  loan  associations,  as  hereinbefore  shown. 
As  to  matters  relating  to  the  law  of  insurance. 
(Foster's  Federal  Proc,  pp.  557,  875.) 
As  to  all  matters  governed  by  the  law  merchant,  the  United 
States  courts  will  exercise  independent  jurisdiction. 
(Burgess  v,  Seligman,  107  U.  S.  20.) 

AS  TO  COMMON  CARRIERS. 

The  United  States  courts  will  exercise  independent  juris- 
diction as  to  the  liability  of  common  carriers  in  all  matters 
in  the  absence  of  statute. 

(R.  R.  Co.  V.  Lockwood,  17  Wall.  357.) 

(R.  R.  Co.  V.  Prentice,  147  U.  8.  107.) 

The  law  of  fellow-servants  is  independently  administered 
by  the  United  States  courts. 

(Bait.  R.  R.  Co.  V.  Baugh,  149  U.  S.  372,  373.) 

(Hough  V.  R.  R.,  100  U.  S.  213.) 

(R.  R.  Co.  V.  Ross,  112  U.  S.  377.) 

The  law  as  to  the  duties  of  the  master  to  furnish  safe  ap- 
pliances to  the  servant  is  administered  independently. 

(See  citation  hereinbefore.) 

In  States  which  hold  that  a  common  carrier  may  stipulate 
for  exemption  from  any  liability  for  its  own  negligence,  the 
United  States  courts  will  not  follow  such  decisions,  but  will 
decide  to  the  contrary. 

(Liverpool  Co.  v.  Phenix  Co.,  129  U.  S.  397-443.) 

(Chicago  &  Milwaukee  R.  R.  Co.  v.  Solan,  169  U.  S.  133- 
136.) 

'As  to  injuries  at  railroad  crossings,  the  United  States  courts 
exercise  independent  jurisdiction. 

As  to  whether  or  not  a  receipt  issued  by  a  railroad   com- 
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pany  for  the  transportation  of  cattle  to  be  carried^beyond  its 
own  line  is  a  through  contract,  the  Supreme  Court  declines 
to  follow  the  State  court  decisions. 

(Myrick  v.  R.  R.  Co.,  107  U.  S.  102.) 

It  may  be  said  that  as  to  all  matters  relating  to  common 
carriers,  which  are  not  regulated  by  statute,  the  United  States 
courts  will  exercise  independent  jurisdiction. 

AS  TO  TELEGRAPH  COMPANIES. 

The  decisions  of  State  courts  as  to  the  validity  of  contracts 
exempting  telegraph  companies  from  liability  for  mistakes, 
delays  or  non-delivery  in  the  transmission  of  messages  is  one 
•of  general  law,  and  will  not  be  binding  on  Federal  courts. 

(W.  U.  Tel.  Co.  V.  Cook,  61  F.  R.  624.) 

AS  TO  LANDOWNERS. 

The  liability  of  a  landowner  for  dangerous  and  unguarded 
'excavations  is  controlled  by  general  law  and  not  by  State 
•decisions. 

(Chicago  V.  Robbins,  3  Black.  418.) 

The  contrary  is  intimated  in  Detroit  v,  Osborne  (135  U.  S. 
492)  so  far  as  the  same  affects  municipal  corporations,  on 
the  idea  that  States  have  a  right  to  define  the  liabilities  of  a 
local  government  corporation. 

It  will  be  seen  from  what  has  been  said  that  a  Federal 
court  may  at  one  time  be  obliged  to  render  a  decision  one 
way  on  a  given  state  of  facts,  not  following  the  State  court, 
because  the  decision,  as  rendered  by  the  State  court,  was  ren- 
dered after  the  contract  under  construction  was  entered  into, 
^nd  the  same  Federal  court  may  then  be  obliged  to  decide 
to  the  contrary,  agreeing  with  the  State  court  in  the  construc- 
tion of  the  contract,  which  was  entered  into  after  the  rendi- 
tion of  the  State  court  decision  construing  the  statute  on 
which  it  was  based.  Such  was  the  occurrence  in  the  case  of 
Central  Trust  Co.  of  New  York  v.  the  Citizens  Railway  Co. 
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(82  F.  R.  5),  a  cause  in  which  the  late  ex-President  Benj. 
H<arrison  appeared  for  the  complainants. 

The  United  States  courts  sometimes  liild  themselves  bound 
by  State  decisions  as  to  the  result  of  certain  acts  or  omis- 
sions, and  may  then  entirely  differ  from  the  State  court  as 
to  the  consequences  which  flow  therefrom,  for  instance,  in 
the  case  of  Pana  v.  Bowler  (107  U.  8.  529-541)  the  United 
States  Supreme  Court  felt  itself  bound  by  the  decisions  of 
the  Supreme  Court  of  Illinois,  that  an  election  to  determine 
whether  or  not  a  series  of  bonds  to  be  issued  was  void,  but 
it  differed  entirely  from  the  decision  of  that  court  as  to  the 
effect  of  that  fact  upon  a  bonafde  holder  of  those  bonds,  hold- 
ing that  to  be  a  subject  governed  by  the  law  merchant. 

EVIDENCE. 

By  section  (858)  of  the  Revised  Statutes  of  the  United 
States,  the  laws  of  a  State  in  which  a  United  States  Court  of 
Equity  is  held  are  made  the  rules  of  decision  as  to  the  com- 
petency of  witnesses,  in  the  courts  of  the  United  States  in 
trials  of  common  law  and  in  equity  and  in  admiralty,  provid- 
ing, however,  that  no  witness  shall  be  excluded  on  account  of 
color,  or  in  any  civil  action,  because  he  is  a  party  to  or  inter- 
ested in  the  issue  tried,  and  also  providing  that  in  any  actions 
by  or  against  executors,  administrators,or  guardians,in  which 
judgment  may  be  rendered  for  or  against  them,  neither  party 
shall  be  allowed  to  testify  against  the  other  as  to  any  trans- 
action with  or  statement  by  the  testator,  intestate  or  ward, 
unless  called  to  testify  thereto  by  the  opposite  party,  or  re- 
quired to  testify  thereto  by  the  court. 

It  will  be  noticed  that  this  does  not  include  criminal  cases, 
and  that,  therefore,  while  the  defendant  simply  makes  an 
unsworn  statement  in  Georgia,  he  is  examined  and  cross- 
examined  after  being  sworn  as  a  witness  in  the  United  States 
courts. 

It  is  further  noticed  that  this  applies  only  by  its  terms  to 
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competency  of  witnesses,  and  in  the  cases  against  the  South* 
ern  Railway  Co.,  tried  in  the  United  States  Circuit  Court  in 
the  Northern  District  of  Georgia,  known  d,s  the  Camp  creek 
cases,  a  difterent  rule  was  applied  as  to  the  cross-examina- 
tion of  witnesses,  the  United  States  courts  restricting  the 
examination  only  as  to  such  matters  about  which  the  wit- 
nesses had  been  questioned  in  a  direct  examination,  which 
makes  a  difterent  rule  from  that  followed  in  the  State  courts. 

UNITED  STATES  COURTS  WILL  NOT  UNNECESSARILY  CONSTRUE  LOCAI* 

STATUTES  BEFORE  THE  SAME  HAVE  BEEN  PASSED  UPON 

BY  THE  STATE  COURTS. 

The  United  States  courts  are  very  loath  to  anticipate  the 
State  courts  in  deciding  whether  or  not  a  given  statute  vio- 
lates the  Constitution  of  the  State  which  enacts  it.  They 
prefer  to  leave  the  State's  policy  entirely  to  the  State,  and 
will  not  consider  the  question  unless  the  record  imperatively 
demands  it. 

(Pelton  V.  Bank,  101  U.  S.  143.) 

This  authority  will  be  exercised  to  the  extent  of  declaring 
a  State  statute  unconstitutional  only  in  very  clear  cases. 

(Livingston  v,  Darlington,  101  U.  S.  407.) 

So  thoroughly  will  the  United  States  courts  hold  to  the 
rule  of  upholding  the  State  courts  in  their  construction  of  the 
statutes  of  their  respective  States,  that  where  two  States 
have  enacted  the  same  law  and  difter  as  to  the  construction 
thereof,  the  United  States  Supreme  Court  will  follow  the 
construction  of  each  State  in  reference  to  its  own  law,  though 
to  do  so  may  require  a  difterent  construction  of  the  same 
words  in  each  instance. 

(Shelby  v.  Guy,  11  Wheat.  361.) 

(Randolph  r.  Quinick  Co.,  135  U.  S.  457.) 

(Bauserman  v.  Blunt,  147  U.  S.  647.) 

So,  too,  whenever  a  State  drafts  a  statute  from  another 
State,  which  has  given  to  it  a  settled  meaning,  but  the  adopt- 
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ing  State  differs  from  the  construction  given  by  the  first 
State,  the  United  States  courts  will  follow  each  State's  con- 
struction. 

(Railway  Co.  t?.  Stahley,  62  F.  R.  363.) 

But  while  this  is  true,  and  the  United  States  courts  are 
loath  to  make  a  rule  of  decision  as  to  State  statutes,  yet 
when  they  must  decide  as  to  the  effect  or  construction  of  a 
State  statute,  they  will  not  recede  from  that  construction 
because  the  State  Supreme  Court  subsequently  renders  a 
decision  upon  the  same  subject  differing  from  the  United 
States  court's  decision. 

(Pease  v.  Peck,  18  How.  598.) 

One  of  the  ablest  decisions  bearing  upon  the  subject  of  this 
paper  is  that  of  Bartholomew  v.  City  of  Austin  (86  F.  R.  359), 
rendered  by  the  Honorable  The  Circuit  Court  of  Appeals  for 
this  circuit.  Judge  Don  A.  Pardee  writing  the  opinion.  The 
strong,  rugged  justice  that  always  pervades  his  decisions, 
whether  on  the  circuit  or  in  the  Court  of  Appeals,  adds  great 
weight  to  the  principles  involved. 

CONFLICT  OF  LAW. 

The  Federal  courts  exercise  independent  jurisdiction  in 
cjises  of  conflict  of  law  and  apply  their  own  rules  in  deter- 
mining by  what  law  the  case  should  be  controlled. 

Following  this  doctrine,  the  United  States  courts  in  Texas 
held  that  the  contracts  of  the  Southern  Home  Building  and 
Loan  Association  were  Georgia  contracts,  and  therefore  not 
usurious,  while  the  State  held  them  to  be  Texas  contracts,* 
and  therefore  usurious — the  difference  amounting  to  more 
than  one  hundred  thousand  dollars  to  the  stockholders  of 
the  association. 

AS  TO  BONDS  AND  CONTRACTS  ISSUED  OR  ENTERED  INTO  BASED  ON  A 

STATE  STATUTE  PRIOR  TO  THE  CONSTRUCTION  OF 

THAT  STATUTE  BY  A  STATE  COURT. 

Amongst  the  most  beneficial  results  of  the  difference  of 
the  courts  of  the  State  and  of  the  United  States  are  the  de- 
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cisions  of  the  latter  courts  in  relation  to  bonds  which  have- 
been  issued  by  cities  or  counties,  or  other  governmental 
bodies,  which  have  been  declared  void  for  irregularity  in  the 
passage  of  the  act  authorizing  the  same,  or  for  other  cause, 
and  contracts  which  have  been  entered  into  on  the  faith  of 
an  existing  construction  of  the  State  statute  or  before  the 
State  courts  have  placed  a  construction  upon  the  statutes. 

The  United  States  courts  have  constantly  and  firnilj'^  held 
that  they  would  not  be  bound  by  such  State  court  decisions 
as  against  the  holders  of  these  bonds  who  had  acquired  them 
before  the  rendition  of  such  decisions. 

In  the  case  of  Folsom  v.  Ninety-six  Township  (159  U.  S. 
611-627),  a  district  in  South  Carolina  issued  bonds  and  sold 
them,  and  the  Supreme  Court  of  the  State  held  the  bonds  to 
be  void,  because  the  act  of  the  legislature  authorizing  the 
issue  was  unconstitutional.  The  United  States  Supreme 
Court  refused  to  follow  this  decision,  at  the  suit  of  a  bond- 
holder who  had  become  such  before  the  rendition  of  the  afore- 
mentioned State  court  decision. 

(See  also  Pleasant  Township  v.  ^tna  Ins.  Co.,  138  U.  S. 
67-72.) 

This  rule  is  followed  so  closely  that  the  United  States 
courts  will  not  be  bound  by  a  State  court's  construction  of  a 
local  statute  for  the  first  time,  after  the  same  has  been  con- 
strued by  the  Circuit  Court  of  the  United  States.  Nor  will 
the  United  States  Circuit  Court  reverse  its  decision  on  a  bill 
of  review  under  such  circumstances. 

(Pease  r.  Peck,  18  How.  598.) 

(Roberts  y.  Bowles,  101. U.  S.  119.) 

(King  V.  Invest.  Co.,  28  F.  K.  33.) 

Judge  Newman  of  the  Northern  District  of  Georgia,  act- 
ing on  practically  this  doctrine  in  the  case  of  Solomon  c. 
The  American  Building  &  Loan  Association,  declined  to  fol- 
low the  rulings  of  the  State  Supreme  Court,  as  announced 
in  Caspen  v.  The  Southern  Mutual  Building  and  Loan  Asso- 
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ciatioD,  he  having  rendered  a  decision  previous  to  the  ruling 
of  the  Supreme  Court  of  Georgia  holding  difterently  from  the- 
rule  made  by  that  decision  of  the  Supreme  Court  of  Georgia. 

Gentlemen,  it  must  have  been  somewhere  about  the  year 
1800  that  Aaron  Burr  gave  his  famous  definition  of  law  : 
"Law  is  that  which  is  forcibly  asserted  and  plausibly  main- 
tained," which  is  now  quoted  as  the  embodiment  of  infamy. 
When  we  consider  that  eminent  courts,  composed  of  distin- 
guished and  honorable  men,  study  propositions  of  general 
law  with  the  single  purpose  of  finding  the  truth,  and  yet 
arrive  at  exactly  opposite  results;  that,  in  spite  of  well- 
guarded  rules,  the  courts  frequently  find  themselves  within 
the  bounds  of  the  exceptions  and  come  to  inevitable  conflict; 
and  then  weigh  the  times  of  this  utterance,  and  find  that 
"the  rope  of  sand'* — the  Articles  of  Confederacy — stretched 
to  the  very  limit  of  the  centripetal  power  of  patriotism,  has 
melted  into  a  constitution,  and  the  plain  terms  of  the  consti- 
tution receive  conflicting  constructions,  with  States  in  con- 
flict with  the  Federal  Government,  and  a  construction  of  the 
constitution  announced  by  the  Supreme  Court  of  the  United 
States  which  permitted  a  court  of  the  United  States  to  ren- 
der judgment  against  a  State  and  enforce  execution  issued 
thereon,  and  then  to  see  that  decision  met  with  legislative 
enactment,  by  which  the  State  declares  the  death-penalty  to 
any  oflicer  who  will  levy  the  execution,  and  I  am  sure  you  will 
at  least  ponder  awhile  before  concluding  that  this  utterance 
is  final  proof  of  absolute  abandonment  of  character. 

A  study  of  the  opportunities  for  conflict  of  decision  be- 
tween the  courts  of  the  United  States  and  of  the  several 
States,  and  of  the  manner  in  which  these  conflicts  have  been 
avoided,  and  of  the  constant  leaning  of  the  courts  towards 
harmony  of  decision,  convinces  us  of  the  patriotism  of  those 
into  whose  hands  have  fallen  the  judiciaf  destinies  of  our 
dual  governmental  system.  We  must  be  convinced  that  but 
for  a  broad-minded  conception  of  the  rights  conferred  under 
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our  constitution  and  a  spirit  of  patriotism  with  which  the 
construction  and  the  exercise  of  these  rights  have  been  ap- 
proached, the  storm-cloud  would  have  gathered  more  than 
once  and  have  swept  us  past  the  lighthouse  of  statesmanship. 
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KEPORT  OF  COMMITTEE  ON  LEGAL  ETHICS. 


Three  extended  reports  on  this  subject  appear  in  the  printed 
proceedings  of  this  Association.  The  first  was  made  at  the  meet- 
ing held  in  Savannah  in  1889 ;  the  second,  at  the  meeting  held  at 
Warm  Springs  in  1896;  and  the  third,  at  the  meeting  held  at  the 
same  place  in  1901.  Besides  these  reports,  in  which  the  subject  is 
fully  discussed,  there  have  been  other  reports  of  shorter  length,  and 
many  admirable  discussions  involving  the  general  subject. 

We  have,  therefore,  had  on  this  theme  *^ine  upon  line,  and  pre- 
cept upon  precept." 

But  the  preaching  of  professional  ethics  has  as  good  reasons  for 
its  continuance  as  the  preaching  of  the  gospel.  The  fact  that  sin- 
ners exist,  increase,  and  prosper  in  the  churches  as  well  as  out  of 
them  constitutes  no  reason  why  churches  should  be  abolished, 
preachers  dismissed,  and  the  book  of  the  gospel  closed. 

Xo  attempt,  however,  will  be  made  here  to  restate  the  rules  of 
professional  ethics.  They  are  stated  with  admirable  clearness  and 
with  all  the  sanction  of  a  statute  in  the  Civil  Code  of  Georgia,  and 
partly  in  the  Penal  Code.  Indeed,  it  is  not  pretended  that  any 
lawyer  in  Georgia  is  ignorant  on  the  subject.  The  trouble  is  not 
ignorance. 

Ethics  is  said  to  be  the  science  of  conduct.  It  is  an  attempt  to 
formulate  rules  of  right  conduct  as  evolved  from  experience  in  the 
lives  of  men.  It  sete  up  ideals  of  conduct,  rising  above,  but  based 
upon  actual  human  life  and  nature,  and  attempts  to  give  those 
ideals  definite  place  and  shape.  The  conscience  is  Hhe  monitor  or 
censor  of  conduct.  Any  code  of  ethics,  to  be  eflEective,  must  be 
approved  by  the  enlightened  consciences  of  those  to  be  ruled  by  it. 

The  conscience  is  susceptible  of  cultivation.     It  is  largely  formed 
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by  environment,  either  mental  or  sociiil.  Xo  man  lives  io  himself; 
he  lives  as  a  member  of  society,  and  the  society  of  which  he  is  a 
member  may  be  large  or  small.  The  social  unit  or  world  in  which 
a  man  lives  detennines  largely  the  character  of  his  conscienco.  A 
man  who  lived  in  the  rude  eociety  of  the  middle  ages  could  kill  his 
fellow  with  no  rebuke  or  protest  from  his  conscience.  A  man  who 
lived  two  hundred  years  ago  could  burn  a  fellow  man  for  witch- 
craft or  hang  him  for  theft  with  a  clear  conscience.  The  sagt»s  of 
the  Sanhedrin  who  forced  the  crucifixion  doubtless  followed  the 
dictates  of  the  conscience  of  the  social  unit  to  which  they  belonged. 
The  conscience  of  the  social  unit  may  change,  or  the  individual 
by  changing  from  one  social  unit  to  another,  may  hear  new  voici^ 
from  his  conscience. 

The  gambler  may  be  said  to  have  his  ethics,  or  rules  of  conduct, 
or  may  make  certain  applications  of  ethical  rules  to  his  profession. 
He  may  be  in  his  sphere  an.  honorable  gambler  or  a  dislionorable 
gambler.  When  he  gets  out  of  that  sphere,  his  conscience  becomes 
impressed  with  the  conscience  of  his  new  surroundings,  and  grad- 
ually he  adapts  himself;  and  what  his  conscience  once  approved,  or 
failed  to  notice,  it  now  condemns. 

Even  newsboys  and  bootblacks  have  their  codes  of  business  con- 
duct ;  and  almost  every  class  of  workers  the  world  over  have  rulos 
governing  with  more  or  loss  strictness  their  professional  or  bu.-i- 
ness  relations,  which  rules  are  affected  from  time  to  time  by 
changes  in  social  life.  So  it  is  with  the  legal  profession,  and  the 
status  of  professional  etliics  amid  the  changes  of  contemporary  life 
is  a  vital  question  with  lawyers. 

The  idea  of  justice  antedates  the  Christian  era,  and  the  advooaios 
and  philosophers  of  Greece  and  Rome  were  evolved  together.  The 
former  shared  in  the  idealism  built  up  by  the  latter;  and  Rome,  tho 
great  mother  of  law,  early  clothed  her  lawyers  with  all  the  dignity, 
probity,  and  consequence  of  favored  priests  of  a  favored  deity. 

The  J^onian  lawyer,  eloquent,  dignified,  unpurchased  and  unpur- 
chasablo  proceeding  to  the  fonun  or  the  tribune  attended  by  his 
followers,  and  graciously  accepting  from  his  admiring  clients  the  un- 
sought honorarium,  presents  a  picture  of  professional  ethics  which 
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would  seem  to  admit  of  but  little  evolution.  Doubtless  there  were 
'^shysters"  in  those  days,  whose  honorarium  was  stipulated  at  one- 
third  or  one-half  of  recovery,  whose  clients  feared  as  well  as  '•'hired" 
them,  whose  presence  in  the  tribune  was  a  menace  to  public  order, 
or  who,  with  an  eye  to  business,  whispered  in  the  ear  of  dissolute 
noble  or  amorous  lady  the  rules  of  the  Roman  law  of  divorcv.  If 
there  were  such,  let  their  names  rest  in  oblivion,  and  let  us  remeni- 
ber  only  the  names  of  those  distinguished  advocates  who  stood  as 
the  ministers  of  justice  and  the  oracles  of  the  law. 

This  high  ideal  did  not  long  survive  the  fall  of  Eome.  It  soon 
became  the  vogue  in  England  to  charge  foes ;  and  this  was  followed 
by  provisions  for  their  collection  by  law.  The  professional  con- 
science had  changed.  This  change  is  justifiable,  when  we  consider 
the  great  differences  between  the  conditions  of  the  Boman  law  and 
the  duties  of  Eoman  lawyers,  and  the  English  law  and  the  duties  of 
English  lawyers. 

But  it  is  the  character  of  this  change  which  brings  about  one  of 
the  great  questions  in  professional  ethics  to-day.  The  ancient 
ideal  of  the  lawyer,  as  the  expounder  of  the  law,  the  assistant  of 
the  judges,  the  friend  of  the  friendless,  the  advocate  of  the  op- 
pressed, the  scholar,  the  man  of  courtesy,  dignity  and  courage,  is 
still  realized  among  us  in  all  its  greatness;  and  yet,  the  spirit  of 
commercialism,  the  spirit  that  has  an  eye  single  to  the  fot\  tlie 
spirit  that  hunts  a  fee,  the  spirit  that  submits  to  Ije  "'hired"  by  tiie 
biggest  fee,  is  among  us. 

The  change  of  the  practice  of  law  from  a  profession  to  a  ])usi- 
ness  is  very  marked.  The  lawyer  now  must  no  longer  be  the  stu- 
dent of  affairs,  the  scholar,  the  orator,  impatient  of  and  indifferent 
to  the  harassing  and  mercenary  details  of  business,  but  he  must  be 
a  good  business  man,  a  man  who,  to  a  knowledge  of  the  law,  adds 
a  knowledge  of  business,  a  man  who  can  solve  the  difficulties  of 
money  matters  and  suggest  a  way  out  of  financial  trouble  and  the 
legal  means  to  an  end — without  sometimes  an  overscrupulous  re- 
gard for  the  end. 

This  change  in  the  character  of  services  to  be  rendered  by  the 
lawyer  results,  perhaps,  to  a  large  extent,  from  the  change  in  busi- 
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noss  methods.  The  business  of  the  country  is  being  largely  done 
by  great  corporations,  whose  legal  work  is  done  by  a  few  lawyers, 
and  consists  mostly  of  oflSce  advice  and  not  of  court-house  work. 
Contracts  are  made  and  credit  is  extended  by  these  corporations 
under  such  conditions  that  they  have  no  need  of  lawyers  or  oourto 
to  enforce  them.  The  corporation  says  to  the  merchant,  *'pay  for 
this  bill  of  goods,  or  you  get  no  more ;  comply  with  this  contract,  or 
your  business  ends."     What  need  of  a  lawyer  here  ? 

But  in  this  there  is  nothing  necessarily  contrary  to  legal  ethics. 
There  is  nothing  wrong  in  substituting  an  oflBce  practice  for  a 
court-house  practice.  A  lawyer  may  never  address  a  judge  or  jury, 
may  confine  his  labors  to  adjusting  debts,  conveyancing,  drawing 
contracts,  negotiating  business  transactions,  advising  as  to  business 
policy,  construing  statutes,  bringing  about  or  preventing  legisla- 
tion, within  certain  well-defined  limits,  and  perform  all  the  duties 
of  a  counsellor  and  man  of  business,  and  still  be  in  every  sense  a 
lawyer  and  a  gentleman. 

The  danger  is  ndt  here.    The  danger  arises  when  the  law^-er  him- 
SK^lf,  whatever  be  the  sphere  of  his  practdoe,  allows  himself  to  regard 
liis  profe^ion  as  solely,,  purely,  and  simply  a  means  of  making  a  liv- 
ing, or  making  money,  or  getting  am  ofBoe.  OfBce-getting  may  well  be 
h^ft  out  of  view,  though  it  rairely  is,  but  the  making  of  a  living,  and 
even  some  money,  canmat  be  wholly  left  out  of  view  by  any  law}-er 
who  expoc-ts  to  meet  his  r^ponsibilities  as  a  mam  and  a  citizen.  But 
ho  fails — he  is  untrue  to  his  mission — when  he  makes  these  things 
liis  sole  end;  when,  for  a  sufficiently  large  compensation,  he  sells  his 
time,  talents,  influence,  and  conscience  to  the  wealthy,  on  the  one 
liand,  and  serves  their  purposes,  whether  lawful  or  unlawful,  and 
(IcK^s  their  work,  whether  clean  or  dirty;  or  when  he  turns  to  the 
intorostv«  that  are  not  wealthy,  on  the  other  hand,  and  ^tirs  up  litiga- 
tion between  neighbors^  hunts  up  defective  titles,  has  his  agents  at 
i'vcry  railroad  wreck,  and  buys  or  persuades  a  contact  for  one-half 
of  rocovery  from  the  widow  of  the  dead  before  the  corpse  is  buried; 
or  when,  backed  by  all  the  power  and  prestige  of  wealthy  clients,  he 
buys  public  opinion,  seduces  the  juries,  flatters  or  overawes  the 
jiulgos,  conjures  the  officers  of  court,  inflates  the  humble  legislator, 


Digitized  by 


Google 


REPORT   OP   COMMITTEE   ON   LEGAL   ETHICS.  28t> 

OX  with  plausible  hypocrifiy,  bowB  to  the  decrees  of  bliiKl  justice 
which  he  has  framed  in  advance ;  or  when,  appealing  to  the  pas- 
sions of  the  discontented  and  the  prejudices  of  the  ignorant,  the 
poverty  of  the  shiftless  and  the  appetites  of  the  vicious,  he  seeks 
to  array  the  poor  against  the  rich,  the  servant  against  tlie  master, 
the  child  against  the  parent,  not  for  the  sake  of  justice,  nor  for  the 
sake  of  right,  but  for  the  sake  of  his  own  greed,  for  the  sake  of  the 
money  there  is  in  it.  The  one  may  have  a  more  certain  income, 
more  respectability,  and  even  a  better  professional  standing — he 
may  get  in  where  the  other  is  left  out — but  both,  in  the  mouth  of 
the  Law,  are  equally  damned. 

To  the  desire  for  money  may,  therefore,  be  traced  the  larger  part 
of  those  violations  of  professional  ethics  which  are  most  commonly 
observed  and  most  generally  condemned  by  the  public,  and  most 
need  the  restraint  of  the  professional  conscience.  There  are 
breaches  of  propriety  less  conspicuous  and  coming  more  peculiarly 
within  the  observation  of  the  lawyers  themselves,  such  as  are  char- 
acteristic of  human  nature  generally^  which  have  on  other  occasions 
been  pointed  out  and  discussed  with  sufficient  fullness  and  empha- 
sis. A  man,  who  by  nature  is  dishonest  or  uncandid,  or  who 
drinks,  gambles  and  dissipates,  bulldozes,  browbeats  and  oppresses, 
is  not  in  becoming  a  lawyer,  ipso  facto  reformed. 

The  anxiety  to  make  money — the  commercial  spirit — ^has  in- 
vaded the  bar  as  well  as  the  church  and  the  pulpit,  and  constitutes 
the  greatest  danger  to  ethics.  As  stated,  the  desire  to  make  a  liv- 
ing and  make  money,  or  hold  an  office,  is  not  in  itself  wrong.  Large 
fees  are  generally  the  consequences  of  industry,  ability,  efficiency 
and  character.  But  these  qualities  come  first.  The  world  does 
not  owe  a  lawyer  a  living  or  an  office  any  more  than  it  does  any 
other  man.  If  a  lawyer  cannot  make  a  living  or  get  an  office  by 
the  legitimate  and  honorable  pursuit  of  his  profession,  then  let  him 
try  something  else.  If  he  is  a  man,  he  will  find  that  the  world 
needs  him.  Let  him  not  persist  in  a  calling  which  he  cannot  hon- 
estly pursue,  and  destroy  his  own  character  and  influence  for  good, 
and  blacken  the  fair  name  of  his  profession,  by  attempting  to 
trade,  coerce,  or  steal  his  way  to  fortune.     The  day  that  the  things 
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of  religion  and  the  things  of  the  law  become  the  subject-matter  of 
traffic,  or  bargain  and  sale,  that  day  is  their  ethical  power  destroyed, 
and  with  it  the  influence  of  all  who  minister  at  their  shrines. 

This  spirit  has  no  doubt  been  intensified  by  the  general  decline 
in  the  amount  of  legal  business,  without  any  corresponding  diminu- 
tion in  the  number  of  lawyers.  That  some  changes  in  methods  of 
practice  are  proper  will  be  admitted,  but  that  there  should  be  any 
compromises  with  professional  morality,  no  one  will  admit  How 
far  a  lawyer  may  go  in  obtaining  or  attracting  business,  or  in  hold- 
ing it,  is  a  question  in  which  particular  circumstances,  and  personal 
tact  and  taste,  play  important  parts;  but  there  are  certain  limits 
recognized  and  fixed,  .beyond  which  a  lawyer  should  not  go.  It  is 
unnecessary  to  reiterate  them  here. 

As  stated  above,  ignorance  of  these  limits  is  not  the  difiiculty. 
The  preservation  of  these  limits,  the  maintenance  of  the  boundary 
lines  of  professional  ethics,  whether  or  not  the  territory  within  its 
'  jurisdictiooi  is  to  be  prc'sei'vejd,  or  whetiher  encroachmenta  or  viola- 
tioiTB  by  those  who  in  practice  do  not  recognaze  tliese  lines  is  to  be 
})ormitted,  is  tli'e  practical  question  before  us. 

In  determining  this  question,  this  Association  has  an  important 
duty  and  responsibility  within  itself.  Rules,  which  it  may  lav 
down  have  weight  and  respect  only  so  far  as  it  requires  their  ob- 
sorvanee  within  itself.  Let  membership  in  this  Association  and 
lienors  at  its  hands  be  evidence  of  professional  probity  and  integ- 
rity, and  then  its  attitude  and  utterances  on  the  subject  of  ethics 
will  receive  the  sanction  of  consistency.  Let  it  persist  in  keeping 
tlie  j)er6onal  equation  subordinate  in  its  actions  and  deliberations. 
Ix^t  it  refuse  to  aid  the  professional  or  political  ambition  of  any 
lawATr,  save  merely  as  an  incident  to  a  recognition  of  his  profes- 
r^ional  character  and  ability.  Let  it  studiously  refuse  to  be  made 
the  instrument  of  any  person,  party  or  class,  but  let  it  continue  to 
stand  as  the  tribune  where  all  may  be  heard  on  questions  properly 
Ix^fore  it,  and  as  the  highest  and  most  disinterested  exponent  of  the 
views  and  judgments  of  the  great  profession  it  represents.  The 
law  of  our  ethics  requires  that  any  lawyer,  however  great  his  talent, 
or  whatever  his  constituency,  who  devotes  those  talents  to  unworthy 
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uses,  or  persistently  indulges  in  methods  or  practices  "unsanctioned 
by  that  law,  shall  receive  the  condemnation  and  not  the  approval  of 
this  body. 

Again,  our  judges  have  an  important  duty  regarding  this  ques- 
tioai.  The^re  is  a  presimiptioin  that  a  judge  is  sound  on  all  questions 
of  professional  and  legal  ethics.  The  judicial  character  and  oflSce 
creates  that  presumption.  A  judge,  who  is  not  sound  on  this  sub- 
ject, however  sound  he  may  be  on  questions  of  substantive  law,  is 
out  of  place  on  the  bench.  A  judge,  by  virtue  of  his  office,  apart 
from  any  personal  force,  can  do  much  to  break  up  unprofessional 
practices  in  his  court.  If  a  laiwA*er  knows  tliat  tilie  judge  before 
whom  his  case  is  to  Ido  tried  has  clear  views  and  positive  practic^es 
on  the  subject  •of  professional  ethics,  he  will  soon  find  his  own 
views  and  practices  on  the  subject  clearing  up.  Xor,  taking  a  sel- 
iish  view  of  the  matter,  does  a  judge  ever  lose  anything  by  exposing 
or  rebuking  unprofessional  conduct.  The  bar  applauds  it,  and 
there  is  no  doubt  as  to  how  the  public  regards  it.  The  practice  of 
law  in  our  Georgia  courts  is  very  informal — ^indeed,  too  much  so— 
but  the  judge  who,  in  an  imperson'a'l,  impartial  and  judicial 
way,  makes  the  lawyers,  as  well  as  others,  "toe  the  mark,"  and 
also  "toes'^  it  himself,  not  only  gains  the  approval  of  the  bar,  but 
injects  into  the  strong  influence  that  in  every  county  flows  out 
from  the  courts  an  element  of  dignity,  virtue  and  power  which 
brafjes  up  the  moral  tone  of  the  entire  community.  In  some  coun- 
tries the  army,  or  its  local  detachment,  is  looked  to  as  the  represent- 
ative of  power.  In  this  country  the  court  is  so  regarded;  and  by 
reason  of  this  preeminent  position  of  power  occupied  by  our 
courts,  our  judges  are  peculiarly  chargeable  with  the  guardianship 
of  professional  ethics. 

The  duty  of  the  lawyers  themselves  in  this  connection  is  not 
overlooked,  but  experience  has  demonstrated  the  reluctance  with 
which  local  associations  or  individual  lawyers  act  in  matters  of  this 
kind,  and  generally  the  futility  of  any  such  action.  It  is  human 
nature  for  every  man  to  attempt  to  justify  his  conduct.  Very  Tow 
have  the  manhood  and  the  courage  to  face  the  bar  of  conscience 
and  hear  with  patience  and  submission  its  judgments.     We  justify 
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our  conduct  by  the  conduct  of  others.  We  give  thanks  that  we  are 
not  "as  this  publican^^in  some  particular,  and  forget  that  we  are 
worse  than  he  is  in  other  particulars.  Hence,  conscientious  men 
hesitate  to  accuse  their  neighbors,  though  they  are  the  very  men 
who  ought  to  make  the  accusation. 

It  follows  that  public  and  professional  opinion  is  the  most  power- 
ful preventi^'e  of  the  evil ;  and  the  court  can  do  more  tlian  any  other 
agency  to  put  and  keep  this  force  in  motion.  When  the  court  acts 
officially,  or  merely  asarumes  a  positive  and  general  attitude  on  the 
subject,  the  bar  and  the  public  are  only  too  ready  to  respond  and 
support. 

Nor  does  this  suggestion  put  any  extra  duty  or  labor  on  the 
judges,  but  it  simply  implies  that  they  are  what  thp  law  says  they 
are. 

It  is  said  that  lawyers  belong  naturally  to  the  ruling  class  in  the 
community,  and  also  that  the  ruling  class  is  what  the  people  per- 
mit it  to  be.  If  this  be  true,  then  the  professional  morality  of  the 
law}^er  is  at  least  partly  determined  by  public  opinion  or  conscience. 
But  this  does  not  absolve  the  profession  from  the  duty  of  having 
and  keeping  pure  its  own  conscience  and  ethics,  and  from  having 
and  expressing  its  opinion.  If  the  public,  or  any  part  of  it,  after 
being  warned,  persists  in  supporting  and  maintaining  an  unworthy 
lawyer,  whose  ahairpness  or  lack  of  scruple  serves  a  bad  purpose  or  a 
desperate  case,  then  let  the  responsibility  fall  where  it  belongs,  but 
let  the  courts  and  the  bar  keep  their  garments  clean. 

The  lawyer  has  stood  for  centuries  as  the  great  exponent  of  con- 
servatism in  the  development  of  the  English  race.  He  has  stood 
against  the  aggressions  of  tyranny  on  the  one  hand,  and  the  ex- 
travagances of  the  mob  on  the  other  hand.  He  has  clung  to  the 
tried  and  proven  methods  and  rules  of  the  old,  and  been  slow  to 
seize  upon  the  untried  and  uncertain  expedients  of  the  new.  He 
has  learned  to  wait.  He  has  found  that  old  principles,  renamed 
and  dressed  in  new  garb,  are  still  the  same.  In  the  repose  of  his 
professional  conscience  he  has  found  refuge  and  strength.  Its 
still,  small  voice  has  recalled  him  from  the  miserable  tumults  of 
human  greed  and  passion,  and  stayed  his  footsteps  when  they 
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would  have  strayed  from  the  great  race-course  to  pursue  the  golden 
fruit.  It  has  held  up  before  him  "the  prize  of  the  high  calling/* 
amd  hias  prea&rved  him  from  "the  body  of  this  death."  let  him 
host  its  cry  to-day.  Let  him  yield  nothing  to  the  besetting  spirit 
of  commerce.  Let  him  honor  those  traditions  which  time  has  per- 
fected and  all  history  has  approved.  Let  him  cling  to  his  faith^ 
and  stand  fast  in  the  liberty  wherewith  he  is  made  free. 

Clem  P.  Steed, 
'  For  the  Committee  on  Legal,  Ethics.. 
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APPENDIX  Q. 


EEPORT    OF   COMMITTEE    OX   JURISPRUDEXCE    AND 
LAW  REFORM. 


To  the  Georgia  Bar  Association: 

Your  Committee  on  Jurispruden<»  and  Law  Reform  begs  leave 
to  submit  the  following  report : 

First:  As  to  the  matter  of  changing  the  law  as  interpreted  by 
the  Supreme  Court  allowing  a  witness  to  a  nuncupative  will  to  be  j 
legatee  under  it;  Code  §3275,  which  provides  that  if  a  "subscrib- 
ing witness'^  is  a  legatee,  the  witness  is  competent  but  the  legacy 
Toid,  might  be  changed  by  substituting  for  "a  subscribing'''  the 
words  "an  attesting,"  and  after  "will,''  in  the  second  line,  ineert 
''Vhether  it  be  written  or  nuncupative."  It  seems  to  your  commit- 
tee that  such  change  would  make  the  matter  so  plain  that  there 
could  be  no  possible  misunderstanding  of  it  As  thus  changed  the 
section  would  read:  "If  an  attesting  witness  is  also  a  legatee  or  a 
devisee  under  the  will,  whether  it  be  written  or  nuncupative,  the 
witness  is  competent,  but  the  legacy  or  devise  is  void,"  €?tc. 

Or, 

This  section  of  the  Code  might  be  amended  by  striking  out  the 
word  "subscribing,"  in  the  first  line,  and  not  otherwise  changing 
it,  in  which  event  the  effect  would  be  the  same,  though  the  mean- 
ing, perhaps,  not  so  clear  as  with  the  change  first  suggested.  In 
which  event  the  section  would  read:  "If  a  witness  is  also  a  legatee 
or  a  devist^  under  the  will,  the  witness  is  competent,  but  the 
legacy  or  devise  is  void,"  etc. 

Either  change  would,  in  the  minds  of  your  committee,  meet  the 
objections  as  set  out  in  the  decision  in  the  case  of  Smith  r. 
Crotty,  in  the  112th  Georgia,  page  906,  which  seems  to  have  been 
the  cause  of  the  reference  of  this  question  to  us. 
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Second:  As  to  the  matter  of  amending  the  law  regulating  pri- 
vate corporations,  as  suggested  by  the  paper  of  Mr.  Shepard  Bryan : 

(a)  It  seems  that  turning  out  "wildcat"  companies  to  prey  upon 
other  States  when  they  are  not  allowed  to  do  business  in  Georgia 
<jould  be  prevented  by  amending  'Code  §2032,  by  adding  thereto  a 
provision,  as  suggested  by  Mr.  Bryan,  that  the  charter  should  be 
revoked,  unless  a  license  is  applied  for  and  granted  within  some 
reasonable  time,  say  sixty  days  after  the  granting  of  the  charter. 

(b)  As  to  the  difficulties  to  insurers  arising  from  tihe  many  dif- 
ferent fonns  of  fire  insurance  contracts,  your  committee  would  sug- 
gest it  advisable  that  a  standard  form  should  be  required  by  the 
Legislature,  and  that  that  form  be  the  one  adopted  by  the  State 
of  Xew  York,  which  is  now  used  by  nearly  all  of  the  large  fire  in- 
surance companies,  and  is  an  excellent  form  of  contract  for  both 
insurer  and  insured,  and  has  been  adopted  by  some  other  States, 
possibly  all,  who  have  prescribed  any  form.  Copies  of  this  can  be 
obtained  from  any  insurance  agent  so  easily  that  we  deem  it  not 
proper  to  undertake  to  incorporate  it  in  this  report,  as  it  would  be 
very  long. 

(c)  In  regard  to  publicity  for  the  benefit  of  persons  dealing 
with  corporations:  It  seems  to  your  committee  that  this  would  be 
but  a  fair  return  to  the  public  for  the  exemption  which  stockhold- 
ers enjoy  from  a  personal  liability  beyond  their  unpaid  subscrip- 
tions to  corporate  stock,  and  that  it  would  be  well  to  require  that 
all  corporations  should  file  annually  with  the  clerk  of  the  superior 
court,  or  the  Secretary  of  State,  according  to  where  the  charter  is 
recorded  (that  the  same  might  be  easily  accessible  along  with  the 
charter),  statements  of  their  assets  and  liabilities,  going  into  such 
detail  as  would  enable  persons  dealing  with  them  to  form  an  in- 
telligent opinion  as  to  their  real  financial  standing. 

(d)  As  to  the  suggestion  of  having  the  word  "corporation  or 
company^'  attached  to  the  name  of  every  corporation:  We  think  it 
well  to  have  this  requirement,  or  something  to  indicate,  so  that  the 
public  may  be  on  notice  that  it  is  dealing  with  a  corporation  and 
not  an  individual  or  firm. 

(e)  As  to  the  suggestion  about  expediting  the  granting  of  char- 
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ters :  We  think  it  well  to  let  the  present  term  of  thirty  days  stand, 
as  that  is  the  length  of  time  now  provided  for  publication  of  almost 
all  legal  notices,  and  provide  that  interested  parties  might  file  a 
caveat  and  he  heard,  as  there  might  be  good  objections  on  the  part 
of  some  one  to  the  granting  of  almost  any  charter,  such  as  having 
a  similar  or  the  same  name  as  a  corporation  already  in  existence, 
or  otherwise  infringing  vested  rights. 

(f )  As  to  requiring  all  charters  recorded  in  the  office  of  the 
Secretary  of  State  and  reports  to  be  filed  there :  We  think  that  this 
should  be  required  only  for  charters  granted  by  the  Secretary  of 
State,  and  that  those  granted  by  the  superior  courts  should  be  re- 
quired to  be  recorded  in  the  county  granting  them,  as  the  principal 
office  and  place  of  business  of  the  corporation  is  generally  in  such 
county,  and  there  would  be  a  record  of  any  mortgages  or  other  items 
of  interest  concerning  the  corporation. 

(g)  As  to  the  suggestion  of  having  a  "corporation  exaniiner'' : 
It  seems  to  us  that  if  the  publicity  stated  above,  and  the  access  of  the 
books  to  creditore  were  given,  there  would  be  no  need  to  burden 
either  the  State  or  the  corporations  with  the  expense  of  an  examiner, 
or  perhaps  better,  several  examiners,  as  we  think  it  would  require 
several  to  make  the  examination  of  the  numerous  corporations  ir 
the  State  with  sufficient  frequency  to  be  of  any  real  value.  But 
we  would  suggest  that  before  granting  the  charter,  tiie  judge  or 
some  other  officer,  the  clerk,  perhaps,  should  pass  on  the  value  of 
what  is  to  be  paid  in  for  stock  other  than  cash. 

There  is  another  matter  about  which  we  volunteer  a  report :  Oode 
§4165  provides  that  justices  of  the  peace  shall  issue  execution 
"after  the  expiration  of  four  days,  Sundays  excepted.'*  §4205  pro- 
vides that  the  county  judges  shall  issue  executions  immediately 
where  no  appeal  or  certiorari  is  taken.  §5413,  on  the  subject  of 
executions  generally,  provides  that  the  clerk  shall  issue  execution 
when  judgment  has  been  rendered,  no  delay  being  suggested. 

While  the  courts  have  held,  in  83  Ga.  563,  that  an  execution  from 
justice  court  issued  before  expiration  of  four  days  is  "irregular, 
but  not  Toid/'  it  has  been  held  in  the  106th  Ga.  757,  that  it  may  be 
attacked  'by  illegality  by  the  defendant.    Our  reading  of  the  law  is 
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that  this  sort  of  error  cannot  be  corrected  by  amendment,  and  where 
property  has  been  sold  in  the  meantime,  the  lien  of  the  plaintiff  is 
lo^,  only  because  the  justice  of  the  peace  iBsned  the  execution  with- 
in the  four  days.  In  addition  to  the  fact  that  §4165,  about  execu- 
tions from  justice  courts,  provides  that  the  execution  diall  be  is- 
sued when  no  appeal  lies  or  none  is  entered,  and  §5415,  on  the  gen- 
eral subject  of  execution,  provides  that  entering  an  appeal  shall 
suspend  the  execution,  it  seems  to  us  eminently  proper  that  §4165 
should  be  amended  by  striking  out  the  words  ^'after  the  expiration, 
of  four  days,  Sundays  excepted'*;  and  we  recommend  that  a  bill 
to  this  effect  be  presented  to  the  Legislature. 

As  the  Association  now  has  a  standing  Committee  on  Legislation, 
we  presume  that  it  will  be  their  province  to  draft  the  bills  to  be 
presented  to  the  Legislature,  and  we  have  therefore  put  our  report 
in  this  shape  instead  of  preparing  bills  to  be  presented  to  that  body, 
and  hope  that  that  committee  will  be  instructed  to  draw  bills  cover- 
ing these  suggestions. 

All  of  which  is  respectfully  submitted. 

J.  H.  Merrill,  Chairman. 
H.  C.  Peeples, 
C.  A.  Turner, 
H.  E.  W.  Palmer. 
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Constitution  and  By-Laws  of  the  Georgia  Bar 

Association, 


CONSTITUTION. 


ARTICLE  I. 


The  object  of  this  Association  sliall  be  to  advance  the  science  of  juris- 
prudence, promote  the  administration  of  Justice  throughout  the  State, 
uphold  the  honor  of  the  profession  of  the  law,  and  establish  cordial  in- 
tercourse among  the  membera  of  the  bar  of  Georgia.  This  Associatiou 
shall  be  known  as  The  Georgia  Bar  Association. 

ARTICLE  II. 

Any  person  shall  be  eligible  to  membership  in  this  Association  who 
shall  be  a  member  of  the  bar  of  this  State  in  good  standing,  and  who 
shall  also  be  nominated  as  hereinafter  provided.  The  judges  of  the 
Supreme,  Superior  and  Ci-ty  Courts  of  this  State,  and  the  judges  of  the 
Federal  Courts  in  this  State,  shall,  so  long  as  they  remain  in  office,  be 
honorary  members  of  this  Association,  with  all  the  rights  and  privi- 
leges of  regular  members,  and  without  liability  for  the  payment  of 
dues. 

ARTICLE  III. 

The  officers  of  this  Association  shall  consist  of  one  President,  five 
Vice-Presidents,  a  Secretary,  a  Treasurer,  an  Executive  Committee,  to 
be  composed  of  the  President,  Secretary  and  Treasurer,  together  with 
four  members  to  be  chosen  by  the  Association,  one  of  whom  shall  be 
Chairman  of  the  committee.  Each  of  these  officers  shall  be  elected  at 
each  annual  meeting  for  the  year  ensuing,  but  the  same  i>er8on  shall 
not  be  elected  President  two  years  in  succession.  All  such  elections 
shall  be  by  ballot  The  officers  elected  shall  hold  office  until  their  suc- 
cessors are  elected  and  qualified  according  to  the  Constitution  and  By- 
laws. 
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ARTICLE  IV. 

At  the  meetings  of  the  Association  all  elections  to  membership  shall 
be  by  the  Association,  upon  recommendation  of  the  Ezecutiye  Com- 
mittee. All  elections  for  membership  shall  be  by  ballot,  and  several 
nominees)  if  from  the  same  county,  may  be  voted  for  upon  the  same 
ballot,  and  in  such  case,  placing  the  word  "no"  against  any  name  or 
names  upon  the  ticket,  shall  be  deemed  a  negative  vote  against  such 
name  or  names,  and  against  those  only.  Five  negative  votes  shall  suf- 
fice to  defeat  any  election  for  membership.  Exc^t  during  the  meet- 
ings of  the  Association,  the  Executive  Committee  shall  have  full  power 
to  admit  applicants  to  become  members  of  this  Association. 

ARTICLE  V. 

Each  member  shall  pay  five  dollars  to  the  Treasurer  as  annual  dues, 
in  advance,  and  no  person  shall  be  qualified  to  exercise  any  privileges 
of  membership  who  is  in  default.  Such  dues  shall  be  payable  and  *pa,y- 
ment  thereof  enforced,  as  may  be  provided  by  the  By-laws.  Members 
shall  be  entitled  to  receive  all  publications  of  the  Association  free  of 
charge. 

ARTICLE  VI. 

By-laws  may  be  adopted  at  any  annual  meeting  of  the  Association 
by  a  majority  of  the  members  present 

ARTICLE  VII. 

The  following  committees  shall  be  annually  appointed  by  the  Presi- 
dent for  the  year  ensuing,  and  shall  consist  of  fire  members  each: 

1.  On,  Jurisprudence  and  Law  Reform. 

2.  On  Judicial  Administration  and  Remedial  Procedure. 

3.  On  Legal  Education  and  Admission  to  the  Bar. 

4.  On  Grievances. 

5.  On  Memorials. 

6.  On  Federal  Legislation. 

7.  On  Interstate  Law. 

8.  On  Legal  Ethics. 

9.  On  Reception. 

A  majority  of  the  members  of  any  committee,  who  may  be  present 
at  any  meeting  of  such  committee,  shall  constitute  a  quorum  for  the 
purpose  of  such  meeting.  Vacancies  in  any  oflice  provided  for  by  this 
Constitution,  shall  be  filled  by  appointment  by  the  President,  and  the 
appointee  shall  hold  office  until  the  next  meeting  of  the  Association. 
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ARTICLE  VIII. 

The  Executive  Committee  shall  perform  such  duties  as  may  be  as- 
signed to  it  by  the  President,  or  may  be  defined  by  the  By-laws,  ex- 
cept as  herein  otherwise  directed. 

ARTICLE  IX. 

This  Association  shall  meet  annually,  at  such  time  and  place  as  the 
Executive  Committee  may  select,  and  those  present  at  such  meeting 
shall  constitute  a  quorum.  The  Executive  Committee  shall  require 
thirty  days'  notice  of  the  time  and  place  of  meeting  by  publication  In 
a  public  newspaper  to  be  given,  which  publication  shall  be  made  by 
the  Secretary. 

ARTICLE  X. 

The  Constitution  may  be  altered  or  amended  by  a  vote  of  three- 
fourths  of  the  members  present  at  any  annual  meeting,  but  no  such 
change  shall  be  made  at  any  meeting  at  which  less  than  thirty  mem- 
bers are  present. 

ARTICLE  XI. 

Any  member  of  the  Association  may  be  suspended  or  expelled  for 
misconduct  in  his  relations  to  this  Association,  or  in  his  profession,  on 
conviction  thereof,  in  such  manner  as  may  be  provided  by  the  By-laws. 

ARTICLE.  XII. 

This  Constitution  shall  go  into  immediate  effect  This  Association 
shall  be  incorporated  under  the  laws  of  the  State  of  Georgia  as  soon  as 
practicable,  and  until  such  incorporation  all  money  and  property  of 
said  Association  shall  be  vested  in  the  President  and  Treasurer,  as 
trustees  thereof,  who  shall  pay  over  and  deliver  the  same  to  said  cor- 
poration as  its  property,  as  soon  as  the  corporation  is  created  by  law.* 


*  The  charter  was  duly  obtained.    See  First  Report,  page  16. 
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The  President  shall  preside  at  all  meetinfars  of  the  Association,  and  in 
case  of  his  absence  one  of  the  Vice-Presidents  shall  preside.  He  shall 
open  each  meetins:  with  an  annual  address. 

II. 

The  Secretary  shall  keep  a  record  of  all  meetinjirs  of  the  Association, 
and  of  all  other  matters  of  which  a  record  shall  be  deemed  advisable 
by  the  Association,  and  shall  conduct  the  correspondence  of  the  Asso- 
ciation with  the  concurrence  of  the  President.  He  shall  notify  the  of- 
ficers and  members  of  their  elections,  and  shall  keep  a  roll  of  the  mem- 
bers, and  shall  issue  notices  of  all  meetings.  His  salary  shall  be  $200 
per  annum. 

III. 

The  Treasurer  shall  collect  and,  under  the  discretion  of  the  Executive 
Committee,  disburse  all  funds  of  the  Association;  he  shall  report  an- 
nually, and  oftener  if  required;  he  shall  keep  regular  accounts,  which 
shall  at  all  times  be  open  to  inspection  of  the  members  of  the  Associa- 
tion. His  accounts  shall  be  audited  by  the  Executive  Committee. 
Before  discharging  any  of  the  duties  of  this  office  he  shall  execute  a 
bond,  wRh  good  and  sufficient  security,  to  be  approved  by  the  Presi- 
dent, payable  to  the  President  and  his  successors  in  office,  in  the  sum 
of  five  thousand  dollars,  for  the  use  of  the  Association,  and  conditioned 
that  he  will  well  and  faithfully  perform  the  duties  of  his  office  so  long 
as  he  discharges  any  of  tlie  duties  thereof.  His  salary  shall  be  ^100 
per  annum. 

IV. 

The  Executive  Committee  shall  meet  upon  the  call  of  the  Chairman. 
They  shall  have  power  to  arrange  the  program  for  tlie  annual  meet- 
ings, and  to  make  such  regulations,  not  inconsistent  with  the  Consti- 
tution and  By-laws,  as  shall  be  necessary  for  the  protection  of  the  prop- 
erty of  the  Association,  and  for  the  preservation  of  good  order  In  the 
conduct  of  its  affairs.  They  shall  keep  a  record  of  their  proceedings, 
which  shall  be  read  at  the  ensuing  meeting  of  the  Association;  and  it 


Digitized  by 


Google 


BY-LAWS.  SOB 

shall  be  their  duty  to  present  business  for  the  Association.  They  shall 
examine  and  report  upon  all  matters  pioposed  to  be  published  by  the  au- 
thority  of  the  Association,  and  attend  to  the  publication  and  distribu- 
tion of  the  same.  They  shall  have  the  power  to  make  the  Association 
liable  for  any  debt  amounting  to  not  more  than  half  of  the  amount  in 
the  Treasurer's  hands  in  cash,  and  not  subject  to  prior  liabilities.  They 
shall  perform  such  other  duties  as  are  required  of  them  by  the  Con- 
stitution, or  as  may  be  assigned  to  them  by  the  President. 

V. 

At  each  annual,  stated  or  adjourned  meeting  of  the  Association*  the 
Order  of  Business  shall  be  as  follows: 

1.  Reading  minutes  of  preceding  meeting. 

2.  Address  of  the  President 

3.  Report  of  Treasurer. 

4.  Report  of  Executive  Committee. 

5.  Elections,  if  any,  to  membership. 
G.  Report  of  other  committees. 

7.  Report  of  special  committees. 

8.  Election  of  officers  and  appointment  of  committees. 

9.  Miscellaneous  business. 

This  Order  of  Business  may  be  changed  by  a  vote  of  a  majority  of 
the  members  present. 

The  parliamentary  rules  and  orders  contained  in  Cushing's  Manual, 
except  as  otherwise  herein  provided,  shall  govern  all  meetings  of  the 
Association. 

VI. 

If  any  person  elected  does  not,  within  one  month  after  notice  of  his 
election,  signify  his  acceptance  of  membership  by  letter  to  the  Secre- 
tary to  that  effect,  and  by  payment  of  his  annual  dues,  he  shall  be 
deemed  to  have  declined  to  become  a  member. 

VII. 

In  pursuance  of  Article  VII.  of  the  Constitution,  there  shall  be  the 
following  standing  committees: 

1.  A  Committee  on  Jurisprudence  and  Law  Reform,  who  shall  be 
charged  with  the  duty  of  attention  to  all  proposed  changes  in  the  law, 
and  of  recommending  such  as,  in  their  opinion,  may  be  entitled  to  the 
favorable  consideration  of  the  Association. 

2.  A  Committee  on  Judicial  Administration  and  Remedial  Procedure, 
who  shall  be  charged  with  the  duty  of  the  observation  of  the  worlcing 
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of  our  Judicial  system,  the  collection  of  information,  the  entertainini? 
and  examlninatlon  of  projects  for  a  change  or  reform  in  the  system, 
and  of  recommending  from  time  to  time  to  the  Association  such  action 
as  they  may  deem  expedient  Both  of  the  foregoing  committees  shall 
invite  suggestions  on  the  topics  confided  to  their  charge  from  all  tbe 
members  of  the  Association,  and,  if  they  see  fit,  from  all  the  lawyers 
of  the  State;  and  where  their  report  recommends  changes  in  legisla- 
tion, the  Association  may  appoint  either  the  same  or  other  committees 
to  bring  such  matters  properly  to  the  attention  of  the  General  As- 
sembly. 

3.  A  Committee  on  Legal  Education  and  Admission  to  the  Bar,  who 
shall  be  charged  with  the  duty  of  examining  and  reporting  what 
changes  it  Is  expedient  to  propose  in  the  system  and  mode  of  legal 
education  and  of  admission  -to  the  practice  of  tlie  profession  in  the 
State  of  Georgia. 

It  shall  be  the  duty  of  the  foregoing  standing  committees  to  con- 
sider the  suggestions  made  in  each  address  and  paper  presented  at  each 
annual  meeting  of  the  Association,  which  fall  within  the  scope  of  thA 
topics  confided  to  said  committees,  and  to  report  thereon  at  the  next 
annual  meeting. 

4.  A  Committee  on  Grievances,  who  shall  be  charged  with  the  hear- 
ing of  all  complaints  which  may  be  made  in  matters  affecting  the  in- 
terest of  the  legal  profession,  or  the  professional  conduct  of  any  mem- 
ber of  this  bar,  and  the  administration  of  justice,  and  to  report  the 
same  to  the  Association  with  such  recommendation  as  they  may  deem 
advisable;  and  said  commitee  shall,  in  behalf  of  the  Association,  insti- 
tute and  carry  on  such  proceedings  against  such  offenders,  and  to  such 
extent  as  the  Association  may  order,  the  cost  of  such  proceedings  to  be 
paid  by  the  Executive  Committee  out  of  moneys  subject  to  be  appro- 
priated by  them. 

5.  A  Committee  on  Memorials,  who  shall  prepare  and  furnish  to  the 
Secretary,  brief,  appropriate  notices  of  members  who  have  died  during 
the  year  preceding  each  annual  meeting;  such  notices  not  to  exceed 
one  page  of  printed  matter,  and  to  be  published  in  the  annual  report. 
They  shall  also  prepare  or  secure  annually  at  iQast  one  biographical 
sketch  of  some  member  of  the  bench  or  bar  of  Georgia,  now  deceased, 
having  special  reference  to  his  professional  career,  and  have  the  same 
presented  at  the  annual  meeting;  and,  whenever  practicable,  they  shall 
secure  a  steel  engraving  or  other  suitable  picture  of  the  subject  of  the 
sketch  to  be  inserted  in  the  published  proceedings. 

6.  A  Committee  on  Federal  Legislation,  who  shall  be  charsred  with 
the  duty  of  examining  and  reporting  upon  such  Federal  legislation 
proposed  or  enacted,  as  may  be  of  interest  to  the  legal  profession,  and 
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especially  such  as  affects  the  Federal  Judicial  system,  and  procedure 
&iid  practice  in  the  Federal  courts. 

7.  A  Committee  on  Interstate  Law,  who  shall  be  charged  with  the 
duty  of  bringing  to  the  attention  of  the  Association  such  action  as 
sliall  be  proposed  by  the  American  Bar  Association,  looking  to  the  pro- 
motion of  greater  uniformity  in  the  laws  of  the  several  States  on  sub- 
jects of  common  Interest;  and  of  suggesting  propositions  looking  to  the 
same  end,  and,  where  such  action  Is  favored  by  the  Association,  to 
bring  the  same  to  the  attention  of  the  General  Assembly,  and  to  en- 
<ieavor  to  secure  the  adoption  of  the  legislation  so  recommended. 

8.  A  Committee  on  Legal  Ethics,  who  shall  be  charged  with  the  duty 
of  reducing  to  the  form  of  rules  or  canons  the  principles  of  ethics  regu- 
lating the  relations  of  lawyers  to  the  courts,  the  public,  their  clients 
and  each  other;  with  the  further  duty  of  taking  such  action  as  they 
may  deem  best,  in  case  any  departures  from  these  principles  by  mem- 
bers of  the  bar  of  the  State  come  to  their  notice  or  are  brought  to  their 
attention. 

9.  A  Committee  on  Reception,  who  shall  be  charged  with  the  duty, 
at  all  meetings  of  the  Association,  of  promoting  social  intercourse  and 
fraternity  among  the  members,  to  the  end  that  every  member  attend- 
ing shall  become  personally  acquainted  with  every  other  member. 

VIII. 

Each  of  the  6tan.ding  committees  shall  consist  of  five  members,  and 
shall  be  appointed  annually  by  the  President  of  the  Association,  and  a 
list  thereof,  and  of  all  special  committees,  transmitted  to  the  Secretary 
within  thirty  days  from  each  annual  meeting,  and  shall  continue  \i> 
oflBce  until  the  annual  meeting  of  the  Association  next  after  their  ap- 
pointment, and  until  their  successors  are  appointed,  with  the  power  to 
adopt  rules  for  their  own  government,  not  inconsistent  with  the  Consti- 
tution or  these  By-laws.  The  Secretary  shall,  within  thirty  days  after 
receipt  thereof  from  the  President,  notify  each  committeeman,  giving 
full  list  of  his  committee.  Any  standing  committee  of  the  Association 
may,  by  rule,  provide  that  three  successive  absences  from  the  meetings 
of  the  committee,  unexcused,  shall  be  deemed  a  resignation  by  the 
member  so  absent  of  his  place  upon  the  committee.  Any  standing  com- 
mittee of  the  Association  may,  by  rule,  impose  upon  its  members  a  fine 
for  non-attendance,  and  may  provide  for  the  disposition  of  the  fines  col- 
lected under  such  a  rule.* 


^  Aa  to  payment  of  expenses  of  committees,  see  Reoort  for  1886-86,  pajre  7a  As  to 
printing  committee  reports  in  advance  of  annual  meetings,  see  Report  for  188«-«7, 
pages. 
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IX. 

Whenever  any  complainant  shall  be  preferred  against  a  member  of 
the  Association  for  misconduct  in  his  relation  to  this  Association,  or  in 
his  profession,  the  member  or  members  preferring  snch  complaint  shall 
present  It  to  the  Committee  on  Grievances,  in  writing,  and  subscribed 
by  him  or  them,  plainly  stating  the  matter  complained  of,  with  particu- 
lars of  time,  place  and  circumstances. 

The  Committee  shall  thereupon  examine  the  complaint  and  if  they 
are  of  the  opinion  that  the  matters  therein  alleged  are  of  sufficient  im 
portance,  shall  cause  a  copy  of  the  complaint,  together  with  a  notice  of 
not  less  than  five  days,  of  the  time  and  place  when  the  committee  will 
meet  for  the  consideration  thereof,  to  be  served  on  the  member  com- 
plained of,  either  personally  or  by  leaving  the  same  at  his  place  or  busi- 
ness during  office  hours,  properly  addressed  to  him. 

If,  after  hearing  his  explanation,  the  committee  shall  deem  it  proper 
that  there  shall  be  a  trial  of  the  charge,  they  shall  cause  a  similar  no- 
tice of  five  days,  of  the  time  and  place  of  trial  to  be  served  on  the  party 
complained  of.  The  mode  of  procedure  upon  the  trial  of  such  complaint 
shall  conform  as  near  as  may  be  to  the  provisions  of  §§420  to  434  of  the 
Code,  inclusive.* 

X. 

Nominations  of  candidates  to  fill  the  respective  offices  may  be  made 
at  the  time  of  election  by  any  member,  and  as  many  candidates  may  be 
nominated  for  each  office  as  members  may  wish  to  name,  but  all  elec- 
tions, whether  to  office  or  to  membership,  must  be  by  ballot  A  major- 
ity of  the  votes  cast  shall  be  sufficient  to  elect  to  office;  but  five  nega- 
tive votes  shall  be  sufficient  to  defeat  an  election  to  membership. 


XL 

All  vacancies  In  any  office  or  committee  of  this  Association  shall  be 
filled  by  appointment  of  the  President,  and  the  person  thus  appointed 
shall  hold  for  the  unexpired  term  of  his  predecessor;  but  if  a  vacancy 
occur  in  the  office  of  President  it  shall  be  filled  by  the  Association  at 
its  first  stated  meeting  occurring  more  than  ten  days  after  the  happen- 
ing of  such  vacancy,  and  the  peraon  elected  shall  hold  office  for  the  un- 
expired term  of  his  predecessor. 

^The  citation  is  to  the  Code  of  1882.    In  Civil  Code  of  1895,  the  sections  are  44S1  to 
4145  inclusive. 
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XII. 

All  annual  dues  of  this  Association  shall  be  paid  in  advance  by  each 
uiember  upon  his  election,  and  on  or  before  May  Ist  for  each  year 
Uuring  membership,  and  any  member  falling  to  pay  his  annual  dues  in 
such  manner  shall  be  in  default,  and  upon  the  order  of  the  President, 
tUe  Secretary  shall  strike  the  name  ef  such  member  from  the  roll  of 
membership,  and  such  member  shall  not  be  reinstated  unless,  for  good 
cause  shown,  the  President  shall  excuse  such  default,  in  which  last 
event  the  name  of  such  member  shall,  upon  the  order  of  the  President, 
be  restored  by  the  Secretary  to  the  roll  of  membership.  The  Treasurer 
sliall,  on  the  15th  day  of  April  of  each  year,  inform  each  member  of  the 
Association  that  on  the  flrst  daj'  of  3Iay  next,  the  Treasurer  will  draw 
at  sight  on  said  member  for  the  amount  due  to  the  Association,  and  on 
the  first  day  of  May  the  Treasurer  shall  so  draw  for  such  dues  upon 
each  and  every  member  of  the  Association  who  may  at  that  time  be  In- 
clebted  to  the  Association. 

XIII. 

These  By-laws  may  be  amended  ^t  any  stated,  adjourned  or  annual 
meeting  of  the  Association  by  a  majority  vote  of  those  present. 

XIV. 

Any  ofllcer  may  resign  at  any  time,  upon  settling  his  accounts  with 
the  Association.  A  member  may  resign  at  any  time  upon  the  payment 
of  all  dues  to  the  Association,  and  from  the  date  of  the  receipt  by  the 
Secretary  of  a  notice  of  resignation,  with  an  endorsement  thereon  by 
the  Treasurer  that  all  dues  have  been  paid  as  above  provided,  the  per- 
son giving  such  notice  shall  cease  to  be  a  member  of  the  Association. 

XV. 

The  Association  shall  hold  its  annual  meeting  each  year  at  such  time 
and  place  as  may  be  fixed  by  the  Executive  Committee,  and  by  the 
direction  of  the  Executive  Committee  the  Secretary  shall  give  notice  of 
the  time  and  place  of  such  annual  meeting  by  publication  in  a  public, 
newspaper  for  thirty  days.  If  the  President  and  Executive  Committee 
shall  determine  that  it  is  necessary  for  said  Association  to  hold  any 
other  meeting  during  the  year,  the  same  shall  be  held  at  such  time  and 
place  as  the  President  and  Executive  Committee  may  fix,  and  upon 
twenty  days'  notice  of  such  time  and  place,  to  be  given  by  the  Secre- 
tary, by  publication  in  a  public  newspaper,  and  the  Secretary  sliall  give 
this  notice  upon  the  order  of  the  President. 
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XVI. 

No  resolution  complimentary  to  any  officer  or  member  shall  be  enter- 
tained. 

XVII. 

All  addresses,  essays  and  other  papers,  read  at  the  meetings  of  the 
Association,  shall  be  transmitted  to  the  Secretary  within  thirty  days 
from  the  adjournment  of  the  annual  meeting,  and  if  not  so  fumlabed, 
the  Executive  Committee  shall  proceed  to  publish  the  proceedings  with- 
out such  papers. 

XVIII. 

There  shall  be  a  standing  committee,  consisting  of  three  members,  to 
be  appointed  by  the  President  during  the  session  of  the  Association. 
This  committee  shall  be  known  as  the  Committee  on  Legislation,  and 
its  duty  shall  be  to  prepare  for  legislative  action  such  matters  requiring 
legislation  as  may  have  received  the  approval  of  the  Association.  It 
shall  further  be  the  duty  of  such  committee  to  make  due  presentation 
of  such  proposed  legislation  to  the  appropriate  legislative  committees 
or  bodies. 
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OFFICERS  AND    COMMITTEES    OF    THE 
GEORGIA  BAR  ASSOCIATION. 

FOR  J902-J903. 


President. 
BURTON  SMITH,  Atlanta. 

Vice-Presidents. 

First — P.  W.  Meldrim .-Savannah 

Second — A.  P.  Persons Talbotton 

Third— W.  W.  Bacon,  Jr Albany 

Fourth — W.  M.  Toomer -.-Wajcrose 

Fifth — W.  K.  Miller Augusta 

Secretary*  Treasurer. 

Orville  a.  Park,  Macon.  Z.  D.  Harrison,  Atlanta 

EXECUTIVE  COMMITTEE. 

Alexander  R.  Lawton,  Chairman Savannah 

Marcus  W.  Beck,  Chairman* Griffin 

T.  A.Hammond Atlanta 

Ruben  R.  Arnold  t Atlanta 

Lloyd  Cleveland Griffin 

J.  B.  Burnside Hamilton 

STANDING  COMMITTEES. 
On  Jurisprudence  and  Law  Reform. 

John  W.  Akin,  Chairman Cartersville 

W.  W.  Osborne Savannah 

H.  C.  Peeples Atlanta 

A.  P.  Persons Talbotton 

Horace  M.  Holden Crawfordville 

♦Appointed  by  the  President  to  fill  vacancy  caused  by  resignation  of 
Alexander  R.  Lawton. 

tAppointed  by  the  President  to  fill  vacancy  caused  by  resignation  of 
T.  A.  Hammond. 
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On  Judicial  Administration  and  Remedial  Procedtife. 

W,  H.  Griffin,  Chairman . .-  —.Valdosta 

Spencer  R.  Atkinson Atlanta 

P.  H.  Breweter _ Atlanta 

M.  J.  Yeomans Dawaon 

Alexander  Ackerman  Macon 

On  Legal  Education  and  Admission  to  the  Bar. 

H.  Warner  Hill,  Chairman Greenville 

J.  L.  Sweat VVajcross 

T.  J.  Chappell Columbus 

Pope  Barrow Savannah 

Howard  Van  Epps Atlanta 

On  Grievances. 

Roland  Ellis,  Chairman Macon 

J.  Render  Terrell Greenville 

B  8.  Miller Columbus 

E.  T.  Moon Macon 

John  W.  Bennett Waycross 

On  Memorials. 

W.  D.  Nottingham,  Chairman Macou 

Joel  Bran  ham — Rome 

Z.  D.  Harrison Atlanta 

Sylvanus  Morris Athens 

Henry  R.  Goetchius Columbus 

On  Federal  Legislation. 

Hamilton  McWhorter,  Chairman Athens 

James  Bishop,  Jr Eastman 

F.  E.  Callaway Atlanta 

W.  M.  Plamniond Thomasville 

B.  F.  Abbott Atlanta 
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On  Interstate  Law« 

W.  M.  Toomer,  Chairman Waycroes 

Fi  A.  Hooper • Americus 

W.  W.  McDonald Douglas 

Morris  Brandon Atlanta 

W.  K.  Miller . AugusU 

On  Lesral  Ethics. 

W.  D.  Ellis,  Chairman Atlanta 

J,  K.  Lamar 1 Augusta 

Clem  P.  Steed Macon 

Clifford  L.  Anderson Atlanta 

James  L.  Willis Columbus 

On  Receptioa« 

T.  B.  Felder,  Chairman Atlanta 

R.  C.  Alston -. Atlanta 

E.  R.  Black J  —  -.    Atlanta 

\V.  A.  Charters Dahlonega 

J.  D.-Boyd Griffin 

On  Legislation. 

John  D.  Little,  Chairman .Columbus 

Henry  C.  Peeples Atlanta 

W.  M.  Toomer Waycross 

SPECIAL  COMMITTEES. 
On  Relief  of  the  Sopreme  Cottrt« 

Burton  Smith,  Chairman,  ex  officio Atlanta 

Washington  Dessau,  State  at  Large Macon 

Jo?.  Hansell  Merrill,  State  at  Large Thomasville 

S.  B.  Adams,  1st  Congressional  District Savannah 

Arthur  Gray  Powell,  2d  Congressional  District Blakely 

E.  A.  Hawkins,  3d  Congressional  District Americus 

T.  J.  Chappell,  4th  Congressional  District Columbus 

Hoke  Smith,  5th  Congressional  District Atlanta 

M.  W.  Beck,  6th  Congressional  District Griffin 

John  W.  Akin,  7th  Congressional  District Cartersville 
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A.  L.  Bartlett,*  7th  CoDgressional  District Brownsville 

J.  B.  Park,  Jr.,  8th  Congressional  District Greensboro 

W.  A.  Charters,  9th  Congi^ssional  District Dahlonega 

W.  K.  Miller,  10th  Congressional  District . -Augusta 

Jno.  W.  Bennett,  11th  Congressional  District Waycro« 

Orville  A.  Park,  Secretary,  exofieio Macon 

On  the  Regislration  of  Land  Titles* 

Washington  Dessau,  Chairman Macon 

T.  A.  Hammond Atlanta 

H.  Warner  Hill Greenville 

Henry  R.  Goetchius Columbus 

Sylvanus  Morris Athens 

Delegates  to  American  Bar  Association. 

George  W.  Owens I -Savannah 

W.  A.  Wirabish Atlanta 

E.  T.  Brown - Atlanta 

ALTERNATES. 

F.  A.  Hooper __ ..Americus 

Ruben  R.  Arnold Atlanta 

Marion  W.  Harris Macon 

Deles^ates  to  American  Congress  of  Ttsisercttlosis* 
W.  E.  H.  Searcy,  Jr.,  Chairman Griffin 

B.  S.  Miller Columbus 

John  W.  Bennett Waycross 

W.  W.  Bacon,  Jr Albany 

W.  A.  Charters Dahlonega 

•     *Appointed  in  place  of  John  W.  Akin  resigned, 
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OFFICERS 

OF 

THE  GEORGIA  BAR  ASSOCIATION 

FOR  PAST  TERMS. 


1883-84. 


Prmdent 
L.  N.  WHITTLE. 

Vice-PresidenU, 

1— Charles  C.  Jones,  Jr.  3--M.  H.  Blandford. 

2 — Henry  Jackson.  4— Pope  Barrow. 

5 — George  A.  Mercer. 

Secretary  and  Treasurer — W.  B.  Hill. 


1884^. 


President 
WILLIAM  M.  REESE. 

Vice-Presidents. 

1— F.  H.  Miller.  3— W.  S.  Basinger. 

2-L.  F.  Garrard.  4— W.  M.  Hammond. 

5— H.  P.  Bell. 

Secretary.  Treasurer. 

W.  B.  Hill.  8.  Barneti,  Jr. 
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1 — P.  L.  Mynatt. 
2 — W.  A.  Little. 

Senrtcm/. 
W.  B.  Hill. 


President 
JOS.  B.  GUMMING. 

Vice-  Presidents, 

3— J.  M.  Pace. 
4_W.  H.  Dabney. 

5 — F.  G.  DUBlGNON. 

Treasurer, 
S.  Barnett,  Jr. 


1886-87. 


President. 
CLIFFORD  ANDERSON. 


1— N.  J.  Hammond. 
2 — W.  A.  Little. 

Secretary, 
W,  B.  Hill. 


Vice  Presidents. 

3— A.  S.  Erwin. 
4— A.  H.  Hansell. 
5— J.  C.  C.  Black. 

Treasurer. 
S.  Barnett,  Jr. 


J 887-88. 


1— 'Geo  A,  Mercer. 
2 — Pope  Barrow. 

Srrrrtary. 
J.  H.  Lumpkin. 


President. 
WALTER  B.  hill. 

Vice-Presidents. 

3 — I.  E.  Shumate. 
4— B.  P.  HoLLis. 
5— E.  N.  Broyles. 

Treasurer. 

S.  Barnett,  Jr. 
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l_j,  c.  C.  Black. 
2— A.  S.  Clay. 


Secretary, 
John  W.  Akin 


Preiiident. 
MARSHALL  J.  CLARKE. 

Vice-FrcsidenU. 

3___G.  C.  KiBBEE. 

4— A.  T.  McIntyre,  Jr. 

Treai<urer, 
S.  Barnett,  Jr. 


J889-90. 


1 — W.  Dessau. 
2 — Pope  Barrow. 

Secretary . 
John  W.  Akin. 


Prei^ident. 
GEORGE  A.  MERCER. 

Vlce-Prcmleiits. 

3 — John  L.  Hopkins. 
4 — S.  R.  Atkinson. 

Ti-easiirer. 
S.  Barnett,  Jr. 


J890-9I. 


President. 
FRANK  H.  MILLER. 

Vice-Presidents, 
1— M.  J.  Clarke.  3— P.  W.  Meldrim. 

2— C.  N.  Featherston.  4— M.  P.  Reese. 

5 — George  D.  Thomas. 
Strretary,  Treasurer. 

John  \V.  Akin.  Z.  D.  Harrison. 
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J89J-92. 


1 — A.  O.  Bacon. 
2— John  L  Hall. 

Secretary, 
John  W.  Akin. 


President. 
JOHN  PEABODY. 

Vice-  Presidents. 

3— M.  P.  Reese. 
4— John  W.  Park. 
5 — W.  H.  Fleming. 

Treasurer. 
Z.  D.  Harrison. 


1— John  W.  Park. 
2_W.  M.  Hammond. 

Secretary. 
John  W.  Akin. 


1892-93. 

President, 
W.  DESSAU. 

Vice-Presidents. 

3— M.  P.  Reese. 
4— W.  H.  Fleming. 

Treasurer, 
Z.  D.  Harrison. 


J893-94. 


President. 
LOGAN  E.  BLECKLEY. 

Vice-Presidents. 
1 — W.  H.  Fleming.  3 — H.  R.  Goetchius. 

2 — C.  N.  Featherston.  4 — A.  H.  MacDonell. 

5_C.  C.  Smith. 

Secretary.  Treasurer. 

John  W.  Akin.  Z.  D.  Harrison. 
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J894-95. 


aiT 


President, 
WILLIAM  H.  FLEMING. 


1 — George  Hillyer. 
2— L.  C.  Levy. 

Secretary, 
John  W.  Akin. 


Vicie-PreBvAenU, 

3— W.  G.  Charlton. 
•   4— -Jno.  H.  Martin. 
5 — C.  A.  Turner. 

Treasurer, 
Z.  D.  Harrison. 


I895-96* 


1— Pope  Barrow. 
2 — Burton  Smith. 

Secretary, 
John  W.  Akin. 


Presideni, 
JOHN  W.  PARK. 

Vice-Presidents, 

3— F.  D.  Peabody. 
.\—G,  C.  Smith. 
5— H,  McWhorter. 


Treasurei', 
Z.  D.  Harrison. 


J896-97. 


President. 
HENRY  R.  GOETCHIUS. 


1 — H.  McWhorter. 
2— W.  C.  Glenn. 

Secretary. 
John  W.  Akin. 


Vi/:€  Presidents. 

3 — J.  Render  Terrell. 
4 — A.  H.  MacDonell. 
5— H.  H.  Perry. 

Treasurer. 
Z.  EK  Harrison. 
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J897-98. 


PreakleiiU 
JOHN  W.  AKIN. 

Vice-Presidents. 
1 — H.  McWhorter.  3— J.  Carroll  Payne. 

2 — L.  C.  Levy.  4  —John  F.  DeLacy. 

5— P.  W.  Meldrim. 
Secretary,  Treasurer. 

J.  H.  Blount,  Jr.  Z.  D.  Harrison. 


J898-99. 


President. 
HAMILTON  McWHORTER. 

Vif^'PresideiUs. 
1— J.  R.  Lamar.  3— Morris  Brandon. 

2 — J.  Hansell  Merrill.  4 — W.  M.  Henry. 

5 — T.  J.  Chappell. 
Secretary.  *  Treasurer. 

Orville  a.  Park.  Z.  D.  Harrison. 


J899-J900. 


President. 
JOSEPH  R.  LAMAR. 

VirrPresidents. 

I — H.  W.  Hill.  8— John  J.  Strickland. 

2— Charlton  E.  Batile.  4— B.  H.  Hill. 

5— John  AV.  Bennett. 

Srrrrffi  rif.  Treasurer. 

Orvillk  a.  Park.  Z.  D.  Harrison, 
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J900-J901. 


President. 
H.  W.  HILL. 


Vice  Presidnits. 
1- Charlton  E.  Battle.  3— B.  H.  Hill. 

2— John  C.  Hart.  4— A.  F.  Daley. 

5 — J.  B.  BURNSIDE. 

Secreta  n/.  Treasu  rer. 

Orville  a.  Park.  Z.  D.  Harrison. 


J90J-I902. 


President. 
CHARLTON  E.  BATTLE. 

Vice  Presidentii, 
1— Burton  Smith.  3 — A.  P.  Persons. 

2 —Peter  W.  Meldrim.  4 — T.  W.  Hardwick. 

5-W.  C.  BuNN. 
Seer  eta  ry.  Trea  mrer. 

Orvh.le  a.  Park.  Z.  D.  Harrison. 
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